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CASES.  1638 

1803. 


P.  43  Geo.  III.    A.D.  1803  j  and  Tr.  44.  Geo.  3.  A.D. 


1804,    B.R.  ^ 


Garej.  Gapper,  Clerk.  |  ^  ^^  ^  ^^^  3^^ 

Gould  against  the  same.  } 

After  sentence  in  the  ecclesiastical  court  in  a  matter  of  tithes  the 
question  turned  upon  the  construction  of  an  act  of  parliament; 
and  upon  a  doubt  raised  whether  that  court  had  not  misconstrued 
the  act,  the  plaintiff  was  directed  to  declare  in  prohibition  for  the 
more  solemn  adjudication  of  the  question,  and  held  in  such  case 
that  prohibition  lies  after  sentence;  although  the  objection  does 
not  appear  on  the  &ce  of  the  libel,  but  is  collected  from  the  whole 
of  the  proceedings  below. 


Gappu 


P.  44  Geo.  III.     A.  D.  1804.     B.  R. 

Sa»idby  V.  MiUer.    [5  East  194.]  May  ii. 

Thc  London  court  of  requests  has  jurisdiction  by  stat  39 
aad  40  Geo.  S.  c.  104.  orer  a  contract  for  a  retention  of  tithes  by 
the  tenant,  the  value  of  which  was  under  51. ;  and  therefore  if  the 
vicar  sue  for  the  same  and  recover  less  than  SU  upon  a  count  in  as^ 
sumpsit  for  a  quantum  valebant,  the  defendant  may  enter  a  sug- 
gestion on  the  roll,  stating  that  he  was  a  freeman  and  inhabitant 
of  the  city  of  London,  trading  there  at  the  time  he  was  served  with 
tibe  writ  for  the  purpose,  of  ousting  the  plaintiff  of  his  costs  under 
the  12th  section  of  the  act 


Sittings  after  Tr-  45  Geo.  III.    A.D.  1805.    Cane. 

Gordon  v.  Smpkinson.   [11  Ves.  509.]  Aug.  i.  27. 

Bill  by  an  occupier  of  premises  in  London,  stating  that  the  A  bill  to 
defendant,  sometime  ago  demanded  tithes  from  the  plaintLB^  at  the  ^^^ry 
rate  of  2s.  9dL  in  the  pound,  according  to  the  stat   (37.  r.  12.)  payment  in 
Hen.  8.,  but  not  that  any  suit  had  been  instituted;  and  suggesting,  ^^  ^^^ 
that  there  was  a  customary  payment  in  lieu  of  tithes,  but  not  spe-  xm^  lie  upon 
cifying  any  certain  payment,  prayed  discovery  and  relief.    Defend-  ^^!^^ 
ant  put  in  a  demurrer  to  the  bill.  tiUietwith. 

Mr.  Richards,  in  support  of  the  demurrer,  objected,  1st,  That  Ordimuy 
the  bill  should  state  what  payments  are  insisted  on;  2dly,  That  a  "»««*•»• 
bill  to  establish  will  not  lie,  unless  the  rector  or  vicar  has  instituted  bUl  toesta- 
proceedings  at  law,  in  equity,  or  the  ecclesiastical  court.  ^J*^  *  ^"*' 

Mr.  Bomitty  for  plaintiff.  paymtat. 

The  Lord  Chancellor.  — This  bill  is  filed  for  discovery  and  ^^ 
relief    The  defendant,  entitied  to  tithes  in  London,  claims,  but  holds  whero 
without  suit  or  demand,  25.  9d.  in  the  pound.    The  plaintiff  does  ^^il^**^! 
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1641-  CASES. 

1806.      paid;  I  say  at  the  time  of  the  statute,    as  that  is  the  proposition 

jintrobut    ^^  ^^  made :  though  it  may  be  made  out  by  evidence  at  a  much 

V.         more  recent  period.     I  am  not  aware  of  any  case  in  which  an 

^moM^  issue  has  been  directed,  where  the  defendant  did  not  speci- 
ficaUy  state  what  was  the  cdstomary  payment  upon  which  he 
meant  to  insist.  That  is  not  done  by  this  answer,  either  directly 
or  by  reference.  What  is  inserted  in  the  answer  might  be  per- 
fectly true,  though  the  payments  had  varied  every  year,  if  they  ^ 

Supra  633.  had  not  come  up  to  25.  9d,  In  the  case  of  Bennett  v.  Trepass  pre- 
cise sums  were  stated  as  the  customary  payments  updh  which 
the  defendant  meant  to  insist ;  and  those  sums  were  afterwards 
found  by  a  jury  to  be  customary  payments,  within  the  meaning  of 

SupralGSi.  thie  Statute.  In  the  case  of  the  warden,  &c  of  St  Patifs  v.  Morrisj  * 
the  defendants  insisted  upon  payments,  rendered  certain  by  reference 
to  the  paper  which  they  called  *'  the  first  or  ancient  rate,"  and  that 
the  pa}anents  under  that  were  ancient  customary  payments.  In 
that  case  Lord  Eldon  objected  to  the  issue,  thinking  that  upon  the 
whole  record  no  specific  customary  payment  was  set  up,  as  two 
difierent  payments  were  set  up.  The  objection  is  as  strong,  that 
here  is  no  specific  payment  alleged.  In  that  case  the  different 
valuations  destroyed  the  specification ;  in  this,  any  specification  is 

SMpraisH.  altogether  wanting.  In  the  case  of  Brampston  v.  Heron,  in  which 
^e  allegation  was  much  more  spiecific  than  this,  yet  an  issue  ^^as 
denied.  They  stated  the  clause  in  the  statute;  and  then  said  there 
were  ancient  payments  made  in  the  parish,  less  than  2s.  9d.  in  the 
pound,  and  referred  to  an  ancient  record  of  1629  in  support  there* 
of.  The  proposition  in  this  answer,  that  less  payments  than  at  the 
rate  of  2s.  9d.  in  the  pound,  had  been  accustomed  to  be  paid,  says 
nothing  more  than  that  the  tithe  had  not  been  paid  at  the  rate  of 
25.  9d.  That  is  perfectly  immaterial,  unless  you  can  shut  out  tlie 
claim  to  the  full  statutory  tithe,  unless  you  can  shew  some  specific 
customary  payment  that  may  be  presumed  to  have  bad  existence 
at  the  time  the  statute  was  made.  That  is  not  done ;  and  thei^fbre 
the  defendants  have  not  entitled  themselves  to  an  issue. 

The  rector,  therefore,  is  of  course  entitled  to  a  decree,  at  the  rate 
of  25.  9d. :  the  question  then  is,  on  how  many  pounds  is  tithe  to  be 
taken  ?  These  premises  are  not  in  lease,  no  rent  is  reserved.  The 
plaintifi^  says,  the' tithe  of  property  in  the  occupation  of  the  owner 
lis  to  be  paid  upon  the  value  of  the  premises  to  be  let ;  or  at  least 
that  must  be  the  rule,  where  the  property  does  not  exist  in  the  same 
state  in  which  it  ever  has  been  let.  That  is  the  case  of  all  the  pro* 
perty.  These  buildings  being  all  newly  erected,  the  premises  are 
>  materially  altered ;  as  to  some,  the  rent  last  pmd  is  known ;  as  to 
others  that  is  not  known.  The  expression  of  the  statute  is,  *^  that 
every  owner  occupying  himself^  shdl  pay  after  the  quantity  of  such 


CASES-  1642 

yearly  rent  as  the  same  was  last  letten,  witliout  fraud  or  coving'      1806. 
(seoL  4.)     The  owner  might  say  his  house  was  never  let,  and  there-      .      rj 
fore,  there  being  no  rent  at  which  it  was  last  let,  it  is  not  liable  to         v. 
any  tithe,  and  it  is  difficult  upon  this  clause  of  the  statute,  to  main-  ^  ^"^^ 
tain  the  claim  of  tithe  for  new  houses  occupied  by  the  owners* 
Yet  it  seems  strange  that  the  rector  entitled  to  tithe  for  the  old 
house  should  lose  his  right  to  any  tithe,  merely  because  a  new 
house  has  been  built  in  its  place,  all  other  circumstances  remaining 
precisdy  the  same.     There  is  no  reason  for  the  distinction  between 
hous^  let  and  not  let,  that  has  been  suggested,  great  incongruity 
would  arise  from  that,  and  the  words  are  large  enough  to  include 
both.     The  express  exemption  of  some  houses  that  never  have  been 
let  forcibly  implies,  that  if  that  exemption  were  not  expressed,  all 
houses,  whether  let  or  not,  would  be  liable,  but  then  the  difficulty 
occurs  that  the  pajrment  is  to  be  according  to  the  rent ;  therefore 
when  there  is  no  rent,  no  tithe  is  due.     But  upon  the  whole  less 
violence  is  done  to  the  statute  by  construing  the  word  "  rent"  in 
difTerent  senses,  as  it  is  used  in  different  clauses,  that  by  holding  all 
houses  that  never  were  in  lease  to  be  out  of  the  statute. 

But  this  is  a  difficulty  with  which  I  have  not  to  contend,  for  in 
this  re^)ect  the  construction  is  settled  by  decision ;  upon  which 
'^  rent"  means  either  actual  rent  or  estimated  rent  with  reference 
to  the  value ;  and  in  opposition  to  that,  there  is  nothing  but  a 
dictum  of  Lord  Coke  (2  Inst.  660),  for  it  is  not  the  point  in  the 
cause  that  where  houses  were  not  let,  that  is  casus  omissus^  and  no 
tithe  is  payable.  Ivatt  v.  Warren  contains  a  general  declaration  Supraio54. 
as  to  the  construction.  In  that  case,  the  proposition  is  laid  down 
'  as  to  new-built  houses  where  sheds  formerly  stood,  in  general  terms, 
without  regard  to  the  circumstance  whether  the  lK>use  was  let  or 
not;  that  Uie  exemption  allowed  to  the  shed  is  at  an  end,  the  mo- 
ment a  dwelling-house  is  substituted;  that  tithe  attaches  upon  it 
as  a  dwelling-house ;  and  it  is  not  a  necessary  proposition  that  it 
^liould  be  let. 

The  case  ot  Grant  v.  Cannon  proves  that  in  the  occupation  of  the  tiupra  541. 
owner  the  payment  for  tithe  is  to  be  according  to  the  value ;  ad- 
mitted in  that  instance  to  be  worth  60&  per  annum.  There  are  a 
great  number  of  cases  in  which  the  decree  has  been  expressed  in 
these  terms ;  that  the  defendant  shall  account  and  pay  after  the  rate 
of  2s.  9d.  in  the  pound  for  the  yearly  rent  or  value  of  the  premises. 
I  do  not  understand  the  court  to  mean,  that  where  there  is  a  yearly 
rent  recourse  shall  be  had  to  the  value ;  but  the  meaning  is  that 
the  defendant  is  to  account  according  to  the  rent,  if  there  is  rent; , 
and  according  to  the  value,  if  there  is  no  rent.  Upon  ^any  other 
supposition  it  is  very  difficult  to  introduce  the  word  *^  value"  in 
such  a  number  of  decrees ;  for  that  word  is  not  in  the  statute.  The 

Z  5 


1643 


CASJES. 


1806. 

JhUrobuM 

▼. 
JBati  India 

*  Supra 
901. 


Jul^  7. 


court  therefore  introducing  it  in  the  decree,  understands  the  irtre 
construction  of  the  statute  to  be  that  the  word  **  rent*'  may  bear 
the  double  sense  "  reserved",  or  **  estimated"  rent.  The  case  of 
Williamson  v.  Gosling* j  is  precisely  in  point.  There  is  no  dis- 
tinction between  this  case  and  that.  Upon  all  the  ground  occu- 
pied by  the  defendants,  buildings  of  some  description  formerly 
stood :  of  some,  the  former  rent  is  known ;  of  others,  it  is  not  known. 
The  point  in  this  case  is,  what  is  the  value  of  the  buildings  erected 
in  lieu  of  those  which  formerly  stood  there  ?  If  the  statute  had  not 
received  a  construction,  I  should  have  thought  it  necessary  to  put 
this  construction  upon  it  in  order  to  make  it  consistent;  but  if  I  had 
my  doubts,  these  authorities  would  have  over-ruled  them.  Decree 
for  payment  at  the  rate  of  2s.  9d,  in  the  pound  upon  the  value. 
Affirmed  in  the  House  of  Lords.   1  Dow's  P.  C.  464.  (a) 


Tr.  46  Geo.  III.  A.  D.     1806.     Scac. 

Askew  y.  Greenhow.     [2Pri.  314.] 

MoDUSES  odd.  for  each  lamb  where  the  number  did  not  exceed 
four;  Is.  where  the  number  did  not  exceed  five;  Is.  Sd.  where  the 
number  did  not  exceed  six;  Is.  9d.  where  the  number  did  not  ex- 
ceed seven;  Is.  lOd.  when  the  number  did  not  exceed  eight; 
Is.  lid.  where  the  number  did  not  exceed  nine;  and  2s.  where  die 
number  did  not  exceed  ten;  were  held  not  rank,  and  sent  to 
an  issue,  {b)- 


Jan*  27. 

In  an  ac- 
tion on  the 
Stat  2&3 
Sd,6,  c*  13. 
for  the 
treble  Talue 
of  tithe, 
com  omit- 
ted to  be 
set  out,  it 
is  enough 
for  the  de- 
fendant to 
-shew  the 
fact  of  an 
existence 
of  acuston^ 
in  the  pa- 


H.  47  Geo.  III.    A.  D.  I8O7.   B.  R. 

Phillips  V.  Davies.     [8  East.  1 78.] 

Action  on  the  statute  2  &  3  EcU  6.  c.  I S.  by  impropriator,  to 
recover  the  treble  value  of  the  lithe  of  com  omitted  to  be  set  out 
by  defendant  At  the  trial  the  defence  set  up  was  a  custom  to  set 
out  the  eleventh  mow  of  corn  instead  of  the  tenth,  and  after  this 
had  been  established  by  many  witnesses  as  the  custom  which  had 
always  prevailed  in  the  parish  (according  to  which  custom  the  tithes 
had  in  this  instance  been  set  out)  and  it  appearing  to  the  judge, 
that  there  was  a  real  question  of  right  to  be  tried,  he  nonsuited  the 
plaintiff  on  the  ground  that  an  action  to  recover  a  penalty  was  not 
a  proper  form  of  action  to  try  the  question,  {c) 

WiUiamsj  Serjeant,  moved  to  set  aside  the  non-suit 

Le  Blancy  J.  (who  tried  the  cause)  having  consulted  with  the  rest 


.    (a)  See  KynasUm   v.   East  India   Compant/,  4  Pri.  383.  infra.    Drake  ▼.  Smyth,  5  Pri.  369. 

4  Pri.  84.  mpra  1630.  infra. 

(*)  On  moduses  for  lambs,  sec  Bertie  v.  Seau-        (c)  See  Calcrajl  v.  Gibbs,  4  T.  R.  681.   and  the 

mont,  2  Pri.  303.  infra.     Layng  v.  Tarborovgh,  cases  there  cited. 
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t^  the  court,  said  be  had  been  misled  at  tlie  trial  by  the  supposed      1807. 
analogy  between  this  case  and  the  game  laws ;  but  upon  consider-     ^^^ 
ation  there  appeared  to  be  these  material  distinctions  between  them.        v. 
This  is  an  action  by  the  party  grieved,  who  is  the  owner  of  the     ^'^' 
tithes,  whereas  actions  for  paialdes  on  the  game  laws  are  brought  rUh,  to  act 
by  common  informers.     Also  questions  of  boundary  are  triable  in  ^^^^^ 
other  actions,  more  appropriate  to  the  trial  of  such  questions  than  instead  of 
an  action  for  a  penalty ;  but  this  action  for  the  treble  value  on  the  ^^^f^ 
Stat.  Ed.  6.  is  the  only  common  law  remedy  for  asserting  the  party's  the  validitj 
right  to  take  tithes.     The  other  judges  concurred  that  the  validity  ^i^n<^of 
of  the  custom  might  be  tried  in  this  action.     Rule  absolute.  "uch  a  cus- 

torn,  is  pro 
perly  triable  in  this  form  of  action,  though  penal  in  its  nature ;  being  given  to  the  fiartjr  grieved,  and 
ius  only  remedy  at  ctommon  law  for  subtractioii  of  tithe  due  to  him. 


Tr.  47  Geo.  III.    A.  D.  I8O7.     C.  R 

Cobb  V.  &%.    [2  Bos.  &  Pul.  N.  R.  466.]  June  9, 

Action  on  the  case  by  the  rector  oi  Igktham  co.  Kenty  against  S-C. 
defendant  as  occupier  of  certain  lands  therein,  for  obstructing  a  K,r!c. 
way  by  which  plaintiff  claimed  a  right  to  carry  off  defendant's  farm  ^o^* 
the  tithes  of  wheat  grown  in  a  close  called  the  Seven  Acres.     After  not  entitled 
going  into  evidence,  Macdanald  C.  B.  told  the  jury,  that  on  the  ^J^  **" 
evidence  the  matter  resolved  itself  into  a  point  of  law ;  that  the  par-  by  every 
son  had  a  right  to  use  the  same  road  for  canning  his  tenth  part  as  J^^^J^gj! 
the  occupier  had  for  carrying  his  nine  parts,  when  he  had  occasion  himself  uaet 
to  carry  them  off  the  premises;  that  there  was  no  evidence  of  the  cupaSionof 
tithes  having  at  any  time  been  carried  by  the  public  road ;  and  that  his  farm. 
the  plaintiff  had  proved  that  for  three  years,  fifty-two  years  ago,  ^^I^j 
the  tithe  com  was  carried  by  the  road  which  the  plaintiff  claimed ;  use  such 
that  this  road  was  proved  to  be  a  common  track  by  which  all  other  ^^^n^ 
parts  of  the  produce  of  the  fiirm  when  carried  in  this  direction  were  ^oc»,  for 
taken  into  the  great  road,  and  he  thought  the  plaintiff  entitled  to  a  tion^"£* 
verdict.  —  Verdict  for  plaintiff  upon  a  rule  obtained,  &c  why  a  ^^??®. '° 
new  trial  should  not  be  had.  tithes  grew. 

Bestf  Serjeant,  shewed  cause. 

Bayley^  Seijeant,  was  stopped  by  the  court. 

Sir  J.  Mansfieldj  C.  J.— The  general  rule  which  has  been  alluded 
to  is  confined  to  the  close  in  which  the  tithes  arise.  It  does  not 
follow  that  the  rector  is  entitied  to  go  over  any  other  lands  of  the 
farmer  which  are  used  by  him  as  a  road.  Here  is  a  road  by  the 
fium-house,  down  to  the  public  road,  by  which  die  parson  might 
have  gone.  When  the  farmer  brings  his  nine-tenths  home,  he 
comes  no  further  than  his  own  farm-yard :  he  has,  therefore,  no 
occasion  to  use  that  road  to  carry  his  nine  parts.  The  question  is, 
whether  the  parson  has  a  right,  because  the  &rmer  uses  the  other 
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1807*     rcxid^  to  use  it  too?    There  is  scah^ly  any  eindence  in  support  of 

Q^      the  claim :  there  could^  indeed,  be  but  litde,  and  the  general  evi- 

▼•        dence  is  only,  that  the  road  claimed  was  used  by  the  farmer*    The 

:«0^  question  has  never  been  submitted  to  a  jury :  the  plaintiff,  therefore, 
must  maintain  this  point,  that  whatever  road  the  iarmer  uses  for 
his  own  convenience  and  occupation  of  his  farm,  though  not 
the  usual  read  from  the  close  in  question,  and  thou{^  there  is 
another  road,  the  parson  may  use  alsOb  I  never  thought  that  the 
parsoa  in  taking  his  tithes  had  a  right  to  use  any  road  but  that 
wbidi  the  farmer  used  in  taking  his  nine  parts :  I  never  supposed 
that  the  parson  had  a  right  to  use  any  other  road  because  the  far- 
mer used  it  for  other  purposes.  In  diis  case  the  road  claimed  by 
the  plaintiff  is  not  used  by  the  fiu-mer  for  carrying  his  nine  parts, 
and  there  is  another  road  which  the  parson  may  use.  ^e  tithe 
has  been  under  composition,  and  the  public  road  is  bad;  I  do  not 
see,  however,  how  the  plaintiff  can  claim  the  road  in  question,  ex- 
cept by  prescription ;  he  does  not  do  that,  and  there  is  very  little 
evidence  to  support  it.  The  case  was  treated  at  the  triei  as  a 
matter  of  law,  that  the  parson  had  a  right  to  use  any  road  used  by 
the  fanner ;  I  think,  therefore^  there  should  be  a  new  trial.  Heathy 
Eooke,  and  Chambre  Justices,  concurred ;  the  kst  referred  to  Bos*- 
Sopniioi.  worth  v«  Limbrick,  and  observed,  that  the  role  went  no  further  thaa 
fbis^  that  the  lithe  owner  is  entitled  to  make  use  of  the  road 
ordinarQy  used  for  the  ordinary  occupation  of  the  close  in  which 
the  tithe  is  taken. 


.1 


Tn  48  Geo.  III.    A.  D.  1808.    B.R. 

Jime20.  Netananw.  Morgan.    [10  East.  5.] 

Atcoimnoii    v  Thw  was  an  action  on  the  case  brought  by  plaintiff,  occupier 
♦stj^^Hn*' <»f  certain  lands  in  the  parish  dl  Homckwch  inEssex^  against  dc^ 
g??2®^  fendont,  as  farmer  of  the  tithes  of  the  same  parish.     The  first 
been  tedded  count  Stated,  that  afler  the  occupier  of  lands  in  the  parish  had 
^eome  6t    "g**^®**®^  ^®  tithes  of  grass  growing  thereon  into  heaps,  the  rector, 
tiie  process   afler  notice,  had  been  used  to  make  the  same  into  hay.     That  the 
H^oh?    plaintiff  had  mowed  rye-grass  and  clover  at  the  time  mentioned  in 
the  declaration,  and  gathered  the  tithes  into  heaps,  and  gave  notice 
thereof  to  the  defendant,  who  n^lected  to  make  the  same  into  hay, 
but  permitted  it  to  rot  on  the  ground,  whereby  the  plaintiff  was 
damaged.     A  second  count  charged,  that  the  defendant  n^lected 
to  take  away  the  tithes  of  hay  from  the  plaintiff's  ground,  after  the 
same  had  been  duly  set  out,  and  notice  given  by  defendant,  &c. 
At  the  trial,  before  Heath  J^  at  Chelmsford^  die  plaintifTs  coun- 
sel in  opening  the  case  stated,  that'  the  tithes  had  been  set  out  from 
the  ^warthe  in  grass  cocks ;  when  the  learned  judge  said  that  if 
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such  weie  tbe  fiM^t,  be  should  nonsuit  the  plaintiff,  for  the  plaintiff     1 808. 

ought  first  to  have  tedded  (a)  or  made,  it  into  hay :  and  a  witness  ~ 

who  was  afterwards  called  for  the  plainii£^  proving  that  the  tithes  v. 
were  set  out  firom  the  swarths  into  grass  cocks  without  any  tedding  ^^'^ 
or  making  the  same.  The  plaintiff  was  nonsuited*  The  nonsuit 
was  moved  to  be  set  aside  in  the  preceding  term,  on  the  ground  that 
the  common  law  did  not  require  any  degree  of  labour  to  be  applied 
to  the  grass,  in  the  process  of  making  into  hay,  before  it  was  tithed; 
but  only  the  severance  of  the  tenth  part  from  the  nine,  in  grasis 
cocks,  in  order  that  the  parson  might  remove  it  or  make  into  hay 
at  his  own  expence;  and  a  rule  nisi  was  obtained ;  against  which, 

SkepAerd  and  Best,  Seijeants,  shewed  cause. 

Garraw  and  Martyat,  in  support  of  the  rule. 

Lord  EUenborougk  C.  J.  —  If,  from  the  state  oi  the  weather  and 
the  condition  of  the  grass,  tedding  were  not  necessary  before  it  was 
put  into  grass-cocks,  the  plaintiff  should  have  shewn  that;  but  as 
no  evidence  of  that  kind  was  offered  we  must  take  the  fact  to  be, 
that  the  usual  method  of  treating  the  grass  after  it  was  cut,  by  ted- 
ding it  before  it  was  put  into  grass-cocks,  in  the  common  process 
of  making  it  into  hay,  was  proper  to  have  been  pursued  in  the  pre- 
sent instance,  and  that  it  was  not  done.    It  appears  to  me,  that  the 
learned  judge  correctly  laid  down  at  the  trial  the  common  law 
principle  of  tithing  as  a[^lied  to  this  case.    It  cannot  be  that  all 
that  is  neoenary  to  be  done  by  the  occupier  is  to  cut  down  the 
grass  and  divide  it  into  ten  parts,  as  Lord  Chancellor  King  is  sup- 
posed to  l^ve  said  in  the  case  cited  (fi) ;   nobody  contending  that 
it  is  sufficient  to  give  the  rector  the  tenth  blade  of  grass,  or  that  it 
is  to  be  tithed  in  the  swarthe,  which  is  often  so  unequal  that  it 
cannot.be  &irly  divided.    The  rule  then  b  for  the  rector  to  take 
his  tenth  part  in  that  first  convenient  stage  of  the  process  when  the 
s«bject*matter  may  be  equally  divided,  and  that  is  when  it  is  put 
into  grass-cocks  in  the  common  process  of  hay-making ;  and  it  is 
agreed  on  all  hands,  that  -the  usual  course  is  for  the  grass  to  be    ^ 
tedded  after  it  is  cut  before  it  is  made  into  grassrcocks.    This  may 
possibly  not  be  necessary  under  extraordinary  circumstances  of 
weather ;  but  where  that  is  so,  it  ought  to  be  shewn.  It  is  said^  how- 
ever, that  tedding  was  held  not  to  be  necessary  in  Hall  v.  Fetfy' 
place  %  and  Hide  v.  EUis.  f    That  does  not  so  distinctly  appear  •  ^^^ 
by  the  former  of  those  cases ;  but  at  any  rate  the  authority  of  them  222. 
is  questioned  by  Lord  Mollej  in  his  Abridgement,  who  refers  to  432!^'* 
other  cases,  where  the  contrary  doctrine  was  adjudged  (c).     In  addi- 
ticm  to  which,  the  doctrine  of  Hide  v.  Ellis  has  been  expressly 

(a)  To  ied,  from  the  Stxon  teadaji,   to  pre-        (6)  jFor   v.  J^de,    2   P.  Wins.   322.    tupra 
pare,  to  lay  srass  newly  mown  in  rows.     John*    697. 
fOM'i  Diet.  otM  Mortimer,  (c)  1  Rollers  Abr,  644. 
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1808.     contradicted  in  a  modern  case,  that  of  Brook  v.  Power  (a),  where^ 
in  answer  to  a  bill  filed  by  the  rector  of  Fryem  Bamet  for  an  ac- 
count of  tithes  in  kind,  amongst  others  for  the  tithe  of  hay ;  the 
defendant  Power  stated  that,  in  177S,  he  mowed  a  field  of  grass, 
and  put  the  produce  into  grass-cocks,  «nd  gave  the  plaintifi*  notice 
that  he  was  ready  to  set  out  the  tithe  thereof;  that  the  plauitiff 
thereupon  attended^  and  desired  to  know,  whether  such  grass  had 
been  tedded  abroad  and  raked  in  before  it  was  cocked?  and,  on 
being  informed  that  it  had  not ;  but  that  the  same  was  cocked  out 
of  the  swarthe^  he  refiised  to  take  it  in  that  way.     That  the  de- 
fendant being  informed  by  some  of  the  oldest  inhabitants  of  the 
parish,  that  such  had  been  the  custom,  refiised  to  set  out  the  tithes 
in  any  other  manner.     But  the  court,  after  hearing  witnesses,  ulti- 
mately decreed  the  defendant  to  account  for  the  tithes.     The  court, 
therefore,  pronounced  on  the  mode  of  setting  oiit  the  tithe  of  hay 
there  claimed  by  the  rector  as  the  common  law  obligations ;  that 
the  subject-matter  first  presents  itself  in  a  titfaable  shape  when  put 
into  grass-cock,  and  that  tedding  is  necessary  before  it  is  put  into 
such  cocks. 

Orose  J.  concurred 

Le  Blanc  J.  concurred^  referring  to  a  case  of  Elaney  v.  Whita- 
ker^  tried  on  the  western  circuit,  and  which  came  before  the  court 
€^  K.  B.  on  a  motion  for  a  new  trial  in  M.  28  Geo.  8.  ^*  It  was 
an  action  on  the  case  against  the  parson  for  not  taking  aWay  the 
tithe  of  turnips  after  they  had  been  set  out.  Tlie  turnips  had  been 
drawn  to  feed  cattle,  and  every  tenth  turnip  was  thrown  aside  as 
drawn  on  a  ridge  opposite  to  the  parson.  The  question  was.  Whe- 
ther the  tithe  was  properly  set  out?  the  parson  contending,  that 
the  turnips  ought  to  be  set  out  in  heaps,  or,  at  least  gathered  into 
heaps  for  him. 

Ashkurst  J.  said,  that  in  hay  and  com  the  fanner  must  put  it  into 
cocks  and  sheaves  for  his  own  benefit,  and  therefore  he  should  do 
the  same  for  the  parson ;  but  that  a  man  was  not  obliged  to  bestow 
more  labour  than  the  nature  of  the  thing  required  for  the  benefit 
of  the  parson ;  and  that  this  agreed  with  die  cases. 
Bayley  J.  assented.     Rule  discharged,  {b) 


Nim.  10. 


Composi- 
tions  for 


M.  49  Geo.  III.    A.D.  1808.    B.  R. 

Williams  and  others  v.  Powell,  Clerk.    [10  East  270.] 

The  late  vicar  of  Abergavenny  made  compositions  with  his  pa- 
ti^'^uw  rishioners  for  the  vicarial  tithes  which  were  payable  September  29, 
on  the         and  the  Easier  ofierings  were  payable  on  the  10th  of  April  in  each 


(a)  4  Wood's  Deer.  91. 
(6)  See  Forling^  v.  Johnson,  tupra  286.    HaUewdl  ▼.  Trapiiest  2  Taunt.  $$•  infra. 
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jetr ;  atid,  having  received  his  coroposittons  np  to  Sept.  39,  180S,      1 809. 
he  died  March  10,  ]803.   In  the  Mcy  following,  the  defendant,  the    "j^^jjJJ 
present  vicar,  was  presented,  and  in  Ncvember  following  inducted*         ▼. 
The  Easi^  offerings  were  collected  by  the  sequestrator  after  April     ^_r 
I80S,  and  were  paid  over  by  him  to  the  defendant;  and,  after  death  of  the 
Midadnuu  in  the  same  year,  the  defendant  received  the  vicarial  ^^  ^^^^^ 
tithes  from  some  of  the  parishioners,  according  to  the  compositum  ^^^^ 
of  his  predecessor,  and  from  others  according  to  new  compositions,  leaat  as  to 
some  more  some  less  than  the  former,  in  all,  the  amount  of  18 12.  ^  suoc€»- 

§of  *  but 

and  upwards.     The  plaintiffs,  the  personal  representatives  of  the  if  the  mo 
late  vicar,  brought  this  action  for  money  had  and  received  against  J"^^^ 
the  present  vicar,  to  recover  a  proportion  of  such  compositions  up  cehe  the 
to  the  time  of  the  late  vicar's  death,  amounting,  as  they  calculated,  ^^^ 
to  68/.  and  upwards.    Defendant  disputed  his  liabilitjr  to  account  afWr  the 
for  the  oon^sitions  not  due  till  his  own  time,  but  paid  20/.  into  pr^aeces. 
court,  in  order  to  cover  any  small  sums  which  might  have  been  aor,  be  can 
due  for  tithes  or  dues  which,  if  received  in  kind,  might  have  ac-  coimtabie" 
crued  between  September  29, 1802,  and  the  death  of  his  predecessor,  ^  ^  »^ 
March  10,  1808 ;  which  sum,  it  clearly  appeared,  was  more  than  such  por- 
sufficient  to  cover  any  such  tithes  or  dues ;  and  Le  BUmc  J.,  before  ^^^^^ 
whom  the  cause  was  tried  at  Monmouthy  being  of  opinion  that  the  of  the 
representatives  of  the  late  vicar  could  have  no  claim  to  the  Easter  ^^^  ^ 
offerings  due  after  his  death ;  and  that  his  death  put  an  end  to  the  kind,  ac- 
compositions  for  the  vicarial  tithes,  at  least  with  respect  to  his  |[|[|^'oa the^ 
successor,  and  that  the  present  vicar  could  not  be  liable  to  account  last  compc- 
for  more  of  the  compositions  which  he  had  received  from  the  pa-  ^vkl*!^ 
rishicmers  than  the  value  of  the  tithes  due,  if  any  vicarial  tithes  for  the  but  in. 
milk  and  ^gs  might  have  accrued  in  that  interval  between  Sept.29j  ^ y^^ ' 
1802,  and  March  10,  1808^  would  amount  to,  which  were  more  ^^^ 
than  covered  by  the  money  paid  into  court,  directed  the  jury  to  amounted 
find  for  the  defendant,  with  liberty  to  plaintiff's  counsel  to  move  ^>  and  not 
to  set  aside,  8cc.  and  enter  a  verdict  for  plaintiffs  for  the  whole,  acconHng 
or  so  muG^i  of  the  composition,  as  the  court  should  think  them  ^^  ^® 

entitled.  run  before 

Jends  now  moved  accordingly,  insisting  that  the  present  vicar,  j^^- 
having  adopted  the  compositions  made  by  his  predecessor,  and  kst  paj- 
received  them  as  such,  had  charged  himself  with  receiving  a  pro-  "**"** 
portionaUe  part  of  the  gross  sum  up  to  the  time  of  his  prede- 
cessor's death  for  his  use,  and  cited  the  case  of  Paget  v.  Gee  as 
apposite,  (a)  ^ 

Lord  Ellenborough  C.  J.  — -  In  the  case  cited,  each  day's  occupa* 
tion  by  the  tenant  was  valuable  to  him,  and,  therefore,  there  might 
be  an  equitable  apportionment  of  the  rent  accruing  from  day  to  day, 


(a)  Ambl.  108. 
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▼«nd  tithe 


flvHild  be 
V  consoli- 
dated, not 
of  ooune 
before  an* 


in  respect  tx>  such  valuable  occupation ;  and  the  reitiainder'-man 
who  received  the  whole  might  still  be  considered  as  equitably  ^c-« 
countable  for  the  proportion  which  accrued  in  the  time  of  the 
tenant  in  tail.  But  here  the  composition  was  at  end  by  the  death 
of  the  former  vicar;  and  the  present  vicar,  in  fact,  received  nothing 
for  him ;  for  no  tith^  had  become  due  since  the  last  payment  in 
September^  beyond  what  the  money  paid  into  court  was  sufficient 
to  cover,  (a) 

Rule  refused. 


«B*i 


Tr.  49  Geo.  III.    A.  D.  1809.    B.  R. 

Kemp  V.  FilexDooeL    [11  East.  357.] 

In  this  case  due  notices,  according  to  the  custom  of  the  parish^ 
bad  been  givoi  to  the  parson  of  the  setting  out  the  tithes  of  fruit 
and  vegetables  in  a  garden,  which  were  accordingly  set  out  on  the 
days  specified,  and  the  tithes  not  being  removed  at  the  distance  of 
a  month  afterwards,  they  became  rotten ;  a  nodce  was  then  given 
by  the  owner  to  remove  the  tithed  fruits  and  vegetables  within  two 
days,  otherwise  that  an  acdon  would  be  commenced.  Heath  J.,  at 
the  trial,  was  of  opinion,  that  the  latter  notice  was  nugatory,  not 
having  a  subject  to  which  it  could  refer,  and  the  plaintiff's  counsel 
submitted  to  a  nonsuit ;  biit  afterwards,  on  motion  to  set  aside  the 
nonsuit,  it  was  held  by  the  court  of  K.  B.  that  it  was  a  sufficient 
notice  whereon  to  found  an  action,  although  die  fruit  or  vegetables 
bad  decayed ;  also  due  notices  having  been  given  of  setting  out 
tithes  of  garden  vegetables  and  field  barley  on  certain  days,  between 
the  11th  and  16th  of  September^  a  general  notice  on  the  17th  to  the 
parson  to  take  away  all  the  tithes  ^  his  {the  plaintiff* s)  lands  within 
two  dcofSf  is  sufficient  whereon  to  found  the  like  acdon* 


M.  50  Geo.  III.    A,  D.  1809.    Cane. 

Keighiey  y.  Brtrwn.    [16Ves.  344.] 

Several  bills  having  been  filed  by  a  rector,  for  an  account  of 
dthes,  making  seven  or  eight  occupiers  defendants  in  each  suit,  a 
modon  was  made  on  die  part  of  several  of  the  defendants  for  a 
reference  to  the  Master,  to  examine  and  cerdfy  whedier  the  several 
causes,  or  some,  and  which  of  them  might  not  be  consolidated ; 
and  in  the  mean  time,  that  all  further  proceedings  might  be  staid. 
The  modon  was  made  before  answer,  and  without  affidavits. 

Sir  Samuel  BomiUy  for  the  motion  contended,  diat  the  order 
should  be  made  of  course ;  for,  that  there  were  forty  or  fifty  de- 


(a)  See  Hawkins  v.  Xellt/,  8  Ves.  308.  sujn-a  1628. 
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fendants,  and  six  suits^  each  against  seven  or  eig^t  persons,  and  a     1808. 
modus  the  question  at  issue  in  all  the  causes,  and  cited  *I^ke  ▼•   "^^TTT" 
Broci.  T^ 

Mr.  Hart  for  plaintiff  insisted,  that  it  was  not  a  motion  of  course,  «  ^!^'  . 
that  the  reason  for  proceeding  in  different  suits  was  the  danger  of  1345. 
abatement,  and  that  it  ought  to  appear  on  the  record  that  these 
suits  had  one  and  the  same  object. 

The  Lord  Chancellour  said,  after  having  made  some  observations 
on  a  preceding  day,  that  he  had  mentioned  this  point  to  baron 
Thompson^  who  had  no  idea  :that  this  order  was  of  course  in  the 
court  of  Exchequer,  though  sometimes,  made  under  special  circum- 
stances.   Order  not  made. 


H.  50  Geo.  III.    A.D.  1810*    B.R. 

Roberts  v.  WiUiamSj  Clerk,  and  another.    [12  East  S2.]  J5m.se. 

W.  Willi AMSj  Clerk,  vicar  of  Pendaylon^  county  of  Glamorgan^  S]^**^ 
and  his  lessee  of  tithes,  libelled  R.  Roberts^  an  occupier  in  that  the  spiritual 
parish,  in  the  consistory  court  oi  Uandcff^  for  subtraction  of  tithe;  f'u^.upon 
amongst  others,  the  tithe  of  forty  turkeys  reared  on  Robertas  &rm  of  amocftfj 
m  1808,  the  ttthe  whereof  amounted  to  155.;   to  which  Roberts: ^'^^^^ 
pleaded  a  modus  pf  Id.  for  every  turkey  laying  eggs^  or  every  tenth  wery  tur- 
egg  laid  by  such  turkey^  at  the  option  i^ihe  vicar  in  lieu  there^.     This  ^J*JJf* 
plea  with  the  proof  being  rejected  by  the  spiritual  court,  a  rule  was  eroy  tenth 
obtained  the  preceding  term^  calling  on  the  vicar  and  his  lessee  to  S^'of^^he 
shew  cause  why  a  writ  of  prohibition  should  not  issue.  of  tuikeyi^ 

Bevdn  shewed  cause  against  the  prohibition,  objecting  1st,  that  ^^^  ^/^ 
according  to  the  value  of  money,  Temp.  Ric.  1.,    Id.  for  every.  ^?c«r,  no 
turkey  laying  eggs  was  rank.     2dly,  That  there  could  be  no  modus  payment 
for  turkeys  per  se  being  of  modem  introduction.     Sdly,  That  the  *^°*?  1^ 
modus  was  void  inasmuch  as  no  time  was  shewn  when  payable.  in  ease  of 

Peake  in  support  of  the  prohibition.  **^  money 

Lord  EUefiorough  C.  J.-  (interposing),  Ist,  There  might  be  a  bang 
good  modus  to  include  turkeys,  though  the  bird  might  have  been  in-  ^^^^  ^ 
troduced  into  this  country  within  time  of  legal  memory ;  as  if  there 
were  a  modus  for  all  domesdc  fowl;  but  here  the  modus  was  di»». 
tinctly  and  eo  nomine  for  turkeys.  This  modus^  it  is  said,  gives  the 
vicar  an  option  either  to  take  the  tithe  in  the  egg  or  in  money 
in  lieu  thereof;  but  though  if  the  tithe  be  taken  in  the  egg,  it 
would  belong  to  the  vicar  at  the  time  the  tenth  e^  was  laid ;  yetnp 
certain  time  is  given  if  the  option  be  made  to  take  it  in  money; 
and  therefore,  if  there  were  a  change  of  vicars  in  the  year  it  would 
be  uncertain  to  which  of  them  it  would  belong,  and  the  defect  in 
not  ascertaining  that  time  seems  to  be  the  vice  of  this  modus. 


Ifi5l  CASES. 

I8M>.         Same  day,  Peafee  referred  to  Richards  v.  Evans*^  on  the  point  of 
ji^^,f/     ailing  a  particular  day  for  the  payment  of  a  modus*  (a) 
▼«  Lord  EUenborouffh  C.  J.     Lord  Hardwicke  himself  assumed  in 

•  supm  '    ^^^  csse^  that  it  was  necessary  there  should  be  some  fixed  time  of 
^^^  payment,  though  in  pleading  it  was  not  necessary  to  lay  the  precise 

day ;  but  that  laying  it  to  be  on  or  about  such  a  day  was  sufficient ; 
but,  that  without  some  fixed  time  it  could  not  be  known  to  which 
of  the  vicarsy  in  case  of  a  change,  the  money  payment  would 
belong. 

The  rest  of  the  Court  agreed  with  his  lordship  to  dischai*ge  on 
this  ground  the  rule  for  the  prohibition. 


H.  50  Geo.  in.    A.D.  1810.    B.  R. 

^^'  J-  Fell,  Clerk,  v.  Wilson.    [12  East  82.] 

Tub  plaintLBT  as  vicar  of  the  parish  of  Warcopy  county  of  IVesi- 


WhertA 


tfooAr       ittordandy  brought  debt,  upon  stat*  2&3  Ed.  6.  c.  13.  against  de- 
^^j^     fondant  for  not  setting  out  the  tithes  of  potatoes  and  other  vege- 


ptldby&e  taUes.     At  the  trial  evidence  was  given,  establishing  the  vicar's 
^™**'*"*  right  to  tithes  in  kind,  and  n^ativing  the  existence  of  a  modm ;  but 


htfym  tfie  idiewing  that  defendant's  estate  had  been  generally  retained  by  the 
iff*  occupiers  under  agreements,  and  varying  compositions  made  from 
feppuglit on  time  to  time  with  the  vicar  for  di£Perent  periods:  and  that  tlie  vicar 
JSd.6.c.i9.  ^>^  some  time  ago,  received  405.  a  year  from  the  defendant  No 
for  DOC  Mt-  notice  to  determine  the  composition  was  proved,  and  therefore  oh- 
tittia,  the    jected  that  the  composition  continued  in  force,  and  therefore  that 


^  the  action  was  not  maintainable :  but  the  learned  iud£:e  considering 

atkm  de.  the  Contention  between  the  parties  to  be,  whether  a  modus  or  not ; 

^?^***^  and  considering  the  ddendant  thereby  as  denying  the  composition 

Halt  on  and  title  in  plaintifi^  to  take  tithe  in  kind  ;  and  thinking  the  case 

TJ^J^^JVj  analogous  to  that  of  tenant  from  year  to  year,  disclaiming  the  hold 

cxMnposU  of  his  landlord,  overruled  the  objection,  but  saved  the  point,  and 

t^^^  plaintiflP  took  a  verdict  for  the  single  value.     Upon  motion  to  set 

which  tiM  aside  the  verdict,  it  appeared  from  the  learned  judge's   report, 

fused  to  ^A^  there  had  been  a  demand  made  by  plaintiff  for  his  tithes  vica- 

takewith-  rigj  fi^m  the  defendant  in  1806,   when  defendant  tendered  405. 

ingii^.  (the  amount  of  composition  money)  which  plaintiff  refused  to  take, 

^^tUs'^  and  It  was  upop  this  occasion  that  witness  said  the  defendant  called 

was  not  it  a  modus  or  something  of  that  sort^  that  plaintiff  afterwards  went 

JJJ^^°^  again  to  demand  tithe  in  kind  of  defendant  in  1807,  when  only 

dct«rmine  defendant's  wife  was  at  home ;  but  in  fact  no  composition  had  been 

2^*^^*  received  for  the  last  2  years  antecedent  to  bringing  this  action. 


(c)  See  also  Ocaie  v.  Ball,  1  Ves.  3.  supra  IBS2. 
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Lord  EUenhorfn^k  C.  J. — Both  law  and  convenience  require  1810; 
that  some  notice  should  be  given,  to  determine  a  composition  of  ^^ 
tithe ;  and  if  some  notice  be  to  be  given,  (which  is  not  denied),  it 
ought  to  be  an  unequivocal  notice  that  the  party  mny  know  upon 
what  he  is  to  depend.  But  the  question  here  is,  whether  any  notice 
at  all  has  been  given?  now  I  cannot  collect  that  from  the  mere 
refusal  to  take  the  405.  tendered  by  the  defendant.  Where  there 
has  been  an  habitual  money  payment,  the  mere  demand  of  tithes 
by  the  vicar,  might  mean  of  diat  which  had  been  used,  for  a  series 
of  years,  to  be  accepted  by  him  for  tithev  He  ought  to  have  ex* 
plained  himself  further,  if  he  meant  to  put  an  end  to  the  composi- 
tion. If  he  had  demanded  his  tithe  in  kind,  that  would  have  been 
unequivocal.  Then  when  plaintiff  refused  die  405.  tendered  by 
the  defendant,  that  might  have  been,  because  there  was  more  than 
one  year  due,  or  because  they  might  have  entered  into  another  com- 
position. The  plaintiff  should  have  explained  what  he  meant; 
whether  he  meant  to  refose  to  accept  any  composition  at  all,  for  it, 
lay  upon  him  to  prove  that  the  former  composition  was  put  an  end 
to :  and  if  a  party  will  rest  on  a  verbal  expression  of  his  meanings 
when  it  is  certainly  more  convenient  that  it  should  be  reduced  to 
writing,  at  least  the  verbal  notice  should  be  unequivocal,  and  not 
rest  upon  a  conversation  which  will  bear  different  meanings. 
Grose^  Le  Blanc,  and  Bayley  J,,  delivered  opinions  to  the  same 

effect. 

Rule  absolute. 


P.  50  Geo.  III.     A.  D.  1810.    B.  R. 

Lcathes,  Clerk,  v.  Leoinson.    [12  East.  238.]  Jtfoyis. 

Debt,  on  stat  2  &  3  Ed.  6.  c.  13.  for  not  setting  out  tithes,  There  is  no 

and  the  question  made  at  the  trial  before  Grose  J.  was  as  to  ^fchob^^ 

the  r^ulari^  and  legality  of  the  manner  in  which  the  tithes  had  liges  a  fuj 

been  set  out.     Verdict  passed  for  plaintiff  ^d  and 

Frere,  Serjeant,  moved  to  set  it  aside,  and  for  a  new  trial  upon  ▼«»••«« 

diese  facts,  that  defendant  cut  the  whole  of  a  field  of  barley  lying  uthe  ^« 

in  the  two  parishes  of  ^.  and  A,  and  after  rolling  (i.  e.  cocking),  ^^  "^  - 

and  tithing  part  in  A.,  proceeded  to  roll  and  tithe  part  in  JB.,  and  a  field 

the  weather  being  catching  he  carried  that  part  which  was  tithed  !****  ^*** 

in  A.y  the  day  before  the  rest  of  the  field  in  A.  was  rolled  and  rish, 

tidied,  and  without  previous  notice  of  the  intention  to  cany  such  ^^ 


part,  and  contended  that  the  whole  of  the  field  should  be  tithed  pert  of  the 
togedier  before  any  part  of  it  was  removed,  and  cited  Franklin  v.  SJJ^  fT^ 

GoodlJ^  aootbHr. 

Lord  mienborough,  C.  J.— The  whole  of  the  field  was  cut  down  •*'P-^*^^' 
before  any  part  of  it  was  carried ;  the  plaintifi"  does  not  pretend  to 
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complain  of  any  grievance  until  the  farmer  began  to  carry  a  part 
on  the  Wednesday^  at  noon,  before  the  whole  field  was  tithed :  a 
reason  was  assigned  for  this,  because  the  weather  appeared  doubt- 
ful, and  no  prejudice  is  stated  to  have  accrued  to  the  plamtiff  from 
it :  the  rolling  and  tithing  of  the  remainder  was  resumed  the  next 
day.  The  jury  had  the  whole  of  the  evidence  before  them,  and 
diey  were  satisfied  that  the  tithing  was  done  as  fairly  as  the  state 
of  the  weather  admitted.  Rules  of  mere  regularity  are,  after  all, 
only  laid  down  to  prevent  firaud ;  but  we  are  now  called  upon  to 
decide  on  them  with  a  rigour  which  belongs  to  nortde  of  any 
kind. 

Grose  and  Ijs  Blanc^  Justices,  delivered  opinions  to  the  same 

effect,  (a) 

Rule  refiised. 
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Chapman  v.  Pilcher.    [Wightw.  15.] 

Bill  for  tithes,  seeking,  amongst  other  things,  a  discovery  from 
the  defendant  (a  miller)  of  the  quantity  of  meal  ground  at  his  mill, 
which  he  had  sold,  and  at  what  prices.  To  this  part  of  the  bill» 
defendant  had  demurred. 

Davncey  and  Cooke,  in  support  of  demurrer,  Solicitor  General^ 
and  Trawer,  for  plaintiff. 

Macdanald  C  B. — The  vicar  is  not  entitled  to  call  upon  the  de- 
fendants to  state  the  price  at  which  he  has  sold  the  meal  ground  at 
his  mill ;  but  I  think  he  has  a  right  to  an  answer  as  to  the  quantity 
as  a  check  up<m  the  defendant :  therefore  as  the  demurrer  covers 
too  much,  it  must  be  over-ruled. 

Thompson.  Graham^  and  Wood^  Barons,  concurred^ 
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50.  Geo.  III.    A.  D.  1810.    Cane. 

Bemejf  v.  Harvey.     [17.  Ves.  1 19.] 

Plaintiff  claimed  under  the  will  of  his  grandfather,  John  Ber* 
ney,  who  died  in  October,  1800:  as  being  entitled  in  fee  simple, 
to  the  rectory  or  parsonage  impropriate,  of  the  parish  of  Funden- 
kail,  CO.  Norfolk,  and  die  advowson  of  the  vicarage  thereof;  and 
as  such  impropriator,  to  all  the  tithes  of  com  and  grain,  and  other 
irreat  and  small  tithes  whatsoever,  arising,  &c.,  within  the  said 
rectory  and  parish,  &c.,  praying  an  account  accordingly. 

Defendants,  the  occupiers,  by  their  answer,  as  to  part  of  the 
lands  occupied  by  them,  called  Woodland,  denied  the  plaintiff's 


(a)  See  Neuman  v.  Marffm^  supra  1645,  as  to  tedding  bay.     Er^kiw  ▼'  HmSU, 
a^ira  961.     BaU  y»  Uatdutt^  wpra  1460. 
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title  as  such  impropriator  to  tithes  or  any  satisfaction  in  Ken  of     18 10. 
them ;  alleging  that  no  tithes  had  been  paid  for  those  lands  within    "]^^^ 
the  memory  of  any  person,  and  that  defendant  Wilson^  the  owner        v. 
of  those  lands,  claims  to  be,  and  is  entitled  to  the  tithes  thereof;     ^^^^^ 
and  insisting  that  before  this  suit  can  be  supported,  the  plainuff  of  tide,  is 
ought  to  proceed  to  establish  his  tide  at  law  to  the  tithes.     As  to  ^^^|^^ 
the  other  lands  the  defendants  set  up  an  agreement  for  a  composi-  be  tent  to 
tion,  insisting  that  such  composition  is  still  binding ;  the  notice  for   *^' 
determining  it  not  being  regular.     The  defendant,    Wilson^  stated 
that  no  instance  could  be  shewn  of  tithes  upon  the  said  land  called 
Woodland  having  been  taken,  or  any  satisfaction  made  to  the 
rector  or  his  lessees,  or  agents,  but  the  same  have,  for  a  great 
length  of  time  hack,  and  much  more  than  60  years  before  the 
death  of  John  Bemn/j  and  longer  than  any  living  evidence  will 
reach,  been  retained  by  the  occupiers  of  the  said  lands,  for  the 
time  being,  who  have  nevertheless  usually  rendered  to  the  rector. 
See,  the  tithes  of  other  lands,  or  made  him  satisfaction  for  the  same. 
Defendant  also  Insisted  that  the  tithes  of  the  rectory  having  nearly 
300  years  ago,  (on  tlie  dissolution  of  monasteries  by  grant  from 
Hen.  8.  to  IL  S.  and  G.  B,)  become  a  lay  fee,  the  title  to  such 
tithes  is  a  mere  question  at  law,  and  that  plaintiff  ought  to  pro- 
ceed to  establish  his  title  at  law,  before  he  is  entitled  to  file  a  bill 
lur  equity. 

Two  deeds  were  also  produced,  in  which  no  exception  appeared 
as  to  these  tithes,  when  describing  the  rectory  as  the  property  of 
the  plaintiff's  ancestors. 

Harty  and  Healdy   for  plaintiff,   argued  that  this  was  merely 
a  defence  in  non  decimandoy   and   that  the  title  not  being  dis- 
puted, the  plaintiff  was  entitled  to  a  decree  that  a  presumption  of 
conveyance  could  not  be  presumed  from  retainer  of  tithes,  Nagle  *  ^pni 
V.  Edwards'^.    Lord  Petre  v.  Blencawefj     The  Aldermen,  &c.  of  f  ^'^ 
Bury  St.  Edmund's  v.  Emtis.t  J*|^ 

The  case  of  positive  title  asserted,  is  a  very  different  thing,  as  in  757. 

Slrutt  V.  Baker  J,  Scott  v.  AireyW,  and  Faiishaw  v.  Botheram%.  \^^ 

'  Sir  Samuel  Bomillyy  and  Bellj  for  defeudants.  II  Suprm 

Tlie  Lord  Chancellor.  —  I  argued  the  case  of  Scott  v.  Airey^  for  l^gJJ* 
the  defendant,  who  did  not  set  up  a  prescription  in  non  decimando,  1177. 
but  asserted  a  positive  title,  shewing  not  merely  non-payment,  but 
that  those  tithes  had  been  the  subject  of  corfveyances,  leases,  wills ; 
and  had  always  been  treated  as  their  oii-n  property,  as  much  as  the 
land.  Against  the  objection,  I  urged  that  a  portion  of  tithes  might 
have  belonged  to  some  religious  house;  and  having  got  to  the 
crown,  might  have  been  granted  to  those  from  whom  he  claimed. 

The  court  took  this  distinction,  that  if  we  had  nothing  to  shew 
but  the  mere  retainer  of  the  tithes,  not  an  actual  grant  or  pemancyt 

Vol.  IV.  A  a 
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1810.  or  that  we  had  in  our  title  deeds  treated  the  property  as  belonging 
Serney  to  US,  the  mere  retainer  would  not  raise  the  presumption  against 
v»  any  one ;  not  against  a  spiritual  rector ;  nor  upon  Fanshaw  v.  Bo- 
fiumu'lj.  ^^^'^  against  a  lay  rector.  That  was  the  case  of  a  lay  impropri- 
ator :  the  defendant  was  a  pei*son  not  prescribing  in  non  decimandOf 
but  claiming  tide  to  the  tithes  in  pernancy ;  and  the  doctrine  of  the 
court  in  that  case  also  was,  that  a  mere  retainer,  unexplained  by 
any  deed  or  instrument,  asserting  title  not  merely  to  retain  but  to 
enjoy,  is  not  a  defence  against  a  spiritual  person,  or  a  lay  impro- 
priator. If  on  the  other  hand  it  appeared  in  the  case  of  a  lay  im- 
propriator, that  the  defendant  had  lands  which  never  paid  tithes, 
and  had  made  them  the  subject  of  lease  or  conveyance  under 
odour  of  tide,  coupling  the  tact  of  retainer,  and  the  colour  of  title, 
they  considered  that  a  sufficient  ground  for  sending  it  to  law ;  but 
if  no  more  was  alleged  than  a  mere  case  of  retainer  and  prescrip- 
tion in  nan  decimando^  they  would  not  send  that  to  law.  This  doc- 
trine, therefore,  has  been  setded  a  great  length  of  time;  and  admit- 
ting that  it  was  brought  considerably  into  question  by  Lord  Lcmgh- 
luprai6sa  horough  in  Hose  v.  CaUandy  if  it  has  been  the  prevailing  notion 
in  Westminster  Hally  and  constandy  acted  upon  in  the  court  of 
Exchequer,  I  think  I  should  act  very  rashly  in  departing  from  it* 
If  it  can  be  set  aside,  that  will  take  place  with  much  more  pro- 
priety in  the  House  of  Lords,  than  in  this  court  There  was  a 
decision  in  the  court  of  Exchequer  in  the  year  17279  against  that 
doctrine,  and  both  Lord  Talbot^  and  Lord  Hardmcke^  struggled 
against  it,  but  ineffectually.  Account  decreed  from  October ^  1800, 
with  costs,  (a) 

50Geo.IIL    A.D.  1810.    Scac. 

May  22. 

June  7.  The  Minor  Canons  of  St.  PauPs  v.  Crickett.     [  Wightw.  SO.] 

Adecre*  BiLL  by  plaintiffs  ^  parson  and  proprietors  of  the  rectory  of 

iSit^^  St.  Gregon/s  to  establish- their  right  under  stat  27  Hen.  8.  c.  12. 
be  pleaded  to  tithes,  at  the  rate  of  2s.  9d.  in  the  pound,  upon  the  rent  of  de- 
^^^^/®'  fendant's  premises,  and  the  point  intended  to  be  raised  was,  whe- 
cniing  sjb-  ther  the  defendant  was  liable  to  pay  that  sum  upon  the  reserved 
iJ'***"*^^***  rent,  or  upon  the  real  value  of  the  premises,  (i) 

To  this  bill  defendant  pleaded  in  bar  a  former  decree  in  the  court 
of  Chancery  in  favour  of  the  defendant  (c). 

Leachf  and  Homey  in  support  of  the  plea  contended,  that,  as  in  a 
former  suit  between  the  same  pardes  the  plaintiffs'  bill  had  been 
dismisjied,  that  was  a  complete  bar  to  the  present. 
Solicitor  General  and  Wetherell  for  plaintiff. 

(a)  9i(se  Fanthawy,  RotheramttupralVJl.  n.        (c)  Minor   Canons  of  Si>  FwU   t.  Cnobtttp 

where  the  cases  are  collected.  8  Ves.  jutu  5GS.  iypra  I4S5. 

(6)  See  ^nlrs^f  ▼.  4?,/.  OMIViaf^f  13  Vm.  9. 
ntpra,  , 
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Thompson  B.  — In  the  cause  of  Collins  v.  Oough  ^,  which  after*     1810. 
wai-ds  went  to  the  House  of  Lords,  it  was  decreed,  that  a  plea  of  j^^ 


a  previous  decree  to  account  was  no  bar  to  a  bill  establishing  a    Canmutf 
modus.  ^'  ^' 

Maedtfnald  C.  B.  (on  a  subsequent  day)  gave  the  judgement  of    Cridun. 
the  court,  and  allowed  the  plea  to  so  much  of  the  bill  as  sought  an  *^JP^ 
account  from  the  defendants  of  the  tithes  covered  by  the  decree  in 
Chancery :  but  overruled  it  as  to  so  much  of  the  bill  as  sought  an 
account  for  the  tithes  of  the  subsequent  years. 


Tr.  50  Geo.  III.     A.D.  1810.     Scac. 

Periegal  v.  Nicholson.     [Wightw.  63.]  J^me  28. 

To  a  bill  for  tithes  in  different  townships,  defendants  insisted  on  An  entry  ia 
a  tnodus  for  hay  and  agistment.  riSorrf'*' 

The  Solicitor  General,  Leachj  and  Simkinson,  for  plaintiff,  pro-  different 
doced  the  parish  register,  and,  upon  the  inside  cover  of  it  was  an  the  sum' 
entry,  part  of  which  was  in  the  hand-writing  of  a  preceding  vicar,  *JJf^ 
who  was  dead.     The  entry  first  stated,  that  various  moduses  were  in  the  hand- 
due  from  the  different  townships  in  the  parish  for  hay  only,  and  it  J!!^^jJ^* 
did  not  appear  by  whom  that  part  of  the  entry  was  made ;  but  the  vicar,  ad. 
sum  total  of  all  the  moduses  was  cast  up  in  the  hand-writing  of  the  ^S«o^ 
deceased  vicar,  in  the  presence  of  one  of  plaintiff's  witnesses. 

Dauncey  and  Heald^  for  defendants,  insisted,  that  this  entry  could 
not  be  read  in  evidence ;  and  that  the  exception  to  the  general  rule 
of  evidence  in  the  case  of  a  vicar  had  never  been  extended  farther 
than  to  admit  his  book  of  receipts  as  evidence  for  his  successor,  btit 
not  his  mere  declaration  of  rights. 

.  Macdonald  C.  B.,  Thompson  and  Graham^  Barons,  held  that  the 
entry  was  admissible  upon  the  ground  that  the  vicar  had  no  titles 
except  during  his  incumbency,  and  that  it  appeared  there  was  no 
dispute  at  the  time,  nor  ever  had  been  previously,  respectmg  these 
tithes ;  and  that  as  this  entry  was  against  the  vicar,  and  in  abridge- 
ment of  his  rights  at  the  time  it  was  made,  apd  it  was  the  appli- 
cation only  which  now  accidentally  became  favourable  to  his  suc- 
cessor, they  were  of  opinion  it  ought  to  be  read.  Wood  Baron 
dissented. 

One  of  the  defendant's  witnesses,  who  had  also  been  examined  in  A  plain- 
chief  for  plaintiff,  appeared  in  the  course  of  examination  to  be  in-  ^JJ^^JJ^Tij 
terested ;  the  interrogatory  to  which  he  deposed  to  that  effect  was  witaat  on 
subsequent,  in  point  of  order,  to  those  upon  which  he  was  examined  u^'^l^ 
upon  the  merits.     This  evidence  was  objected  to  by  the  plaintiff's  Pfving  by 
counsel,  although  it  was  only  proposed  to  read  the  depositions  to  oiathtia 
plaintiff's  interrogatories. 
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On  the  part  of  defendants  it  was  contended,  that  the  witness 
ought  only  to  have  been  examined  as  to  his  interests,  and  that  the 
plainti£F^  by  examining  on  the  merits,  had  made  him  a  good  witness. 
To  this  it  was  answered,  that,  if  it  appears  that  the  witness  is  inter- 
ested, and  the  objection  is  made  before  any  part  of  the  evidence  is 
read,  that  is  sulSicient  to  exclude  his  testimony ;  and  that  it  would 
be  extremely  unjust  to  prejudice  a  party  in  consequence  of  the  com- 
missioners (who  cannot  know  any  thing  respecting  the  merits  of 
the  cause,  or  the  interests  of  a  witness)  examining  him  upon  the 
other  interrogatories. 

The  court  being  of  that  opinion,  the  depositions  were  not  allowed 
to  be  read. 


July  25. 


Tr.  50  Geo.  III.     A.D.  1810.     Scac. 

Brookland  v.  Golding.     [Wightw.  100.] 

In  this  case  issues  to  try  modtises  had  been  directed,  and  having 
been  withdrawn  by  the  plaintiff  were  taken  pro  confesso.  The  bill 
was  dismissed  with  costs.  Macdonald  C.  B.  observing,  that  the 
weight  of  the  expences  attending  an  issue  should  have  been  con- 
sidered before  the  plaintiff  filed  his  bill. 


Aygiut  3. 
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50  Geo.  III.    A.D.  1810.    Cane.  Rolls. 

Blackburn  V.  Jepson.     [17  Ves.  473.] 

The  bill  was  filed  by  the  warden  and  fellows  of  Chrisfs  college, 
Manchester^  and  their  lessee  praying  an  account  of  tithes  against  the 
several  defendants  occupiers  of  lands  within  the  parish. 

Defendants,  by  their  answer,  set  up  the  following  moduses  stated 
to  have  been  from  time,  &c.  and  to  be  now  due  and  payable  at 
Easter  in  each  year,  or  as  soon  after  as  lawfully  demanded,  by 
each  and  every  inhabitant  or  occupier  of  a  house  situate  in  the 
several  townships,  &c.  (except  as  to  the  tithe  of  hay  of  some  par- 
cels of  land  after  mentioned)  having  ar\y  garden,  orchard,  or  land  at 
or  belonging  to  it,  or  used  or  enjoyed  with  any  house,  &c.  and  pro- 
ducing the  several  tithable  matters  or  things  next  after  mentioned 
respectively,  or  any  of  them,  viz. : 

For  every  such  garden  \d.  in  lieu  of  tithes  of  all  tithable  matters 
arising  therein ;  for  every  such  garden  and  every  such  orchard  \d.\ 
for  all  hens  \d.  for  ^gs  and  young ;  for  all  geese  2d. ;  for  every  cow 
producing  a  calf  within  the  year  \yi.  for  tithe  of  calf  and  milk;  for 
every  cow  not  producing  a  calf  1(/.  for  tithe  of  milk ;  or,  if  not  milked, 
in  lieu  of  tithe  of  the  keep  and  feed ;  for  every  colt  ^d. ;  for  every  far- 
row of  pigs  S^. ;  and  Id,  in  lieu  of  the  tithes  of  all  hay  of  every  such 
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inhabitant  or  occupier  having  any  such  land  producing  hay,  wlie-      1810. 
ther  more  or  less,  except  some  closes,  for  which,  as  they  have  heard,      ^^. 
other  ;»^£/t/^5  are  payable ;  4r/.  by  eacli  occupier  having  any  such         v. 
land  cultivated  by  the  plough    by  three  or   more  horses  usually     *^^*^ 
called  '^  a  plough,"  in  lieu  of  all  amall  predial  tithes  whatsoever  of  titbable 
all  such  lands  so  cultivated ;  and  2d,  by  such  occupier  having  any  ^j^j^    ^^ 
such  land  cultivated  by  the  plough   by  fewer  than  three  horses,  >ng  therein, 
usually  called  ^Sialf  a  plough,"  in  lieu  of  all  small  predial  tithes,  "^^dw^ut 
Defendants  stated  their  belief,    that   no  tithes  in  kind  had  been  "bating 
hitherto  paid,  except  by  mistake,   for  potatoes  and  calves.     They  atuUni  gar- 
believed    that  a  smoke-penny    was  due    for  every  house   in  the  d«n»i&c-«*d 

' .  .     •'  ,  not  too  ex* 

parish ;  and  that  compositions  were  payable  for  tithes  of  corn  and  tensive. 

iirain.  Modus  of 

°         *  .     .  4d.by  each 

JV.  Agar  and  Bell  for  plaintiffs.  occupier 

The  Master  of  the  Ilolls.     The  bill  is  filed  by  the  plaintiffs  as  }^^^*^eultl- 
owners  of  the  rectory  of  the  parish  of  Manchester^  and  claiming  vated  by 
tithes  in  kind  from  the  several  defendants  who  are  occupiers  of  by*three « 
land  within  that  parish.     The  defendants  insist  on  moduses  for  vari-  more 
ous  description^  of  tithes  enumerated  in  their  answers.     The  plain*  u,uij]y 
tifis  contend  that  the  moduses  are  not  sufficiently  proved  in  point  of  ^^^  •. 
fact,  and  of  some  they  contest  the  validity  in  point  of  law.     With  lieu  of  all 
an  exception,  to  be  afterwards  mentioned,  I  think  the  evidence  of  '"f^^P**' 

dial  tithes 

the  customary  payments  sufficiently  strong  to  entitle  the  defendants  of  all  such 
to  an  opportunity  of  establishing  them  in  an  issue.     The  alleged  ^f**^j 
variations  in  some  of  the  payments  seem  to  be  nothing  more  than  bad  for  un- 
irresularities  in  the  collection;  that,  however,  is  a  matter  of  evi-  5*^"?*f 

c5  J  -7  »  tothequan- 

dence  to  be  weighed  on  the  trial  of  the  issues.  tityofiand. 

The  modusesj  of  which  the  legal  validity  is  contested,  are  those  j,^  ^^ 
for  hay,  gardens,  orchards,  and  what  the  defendants  call  a  "  plough"  every  cow 
and  a  "  half  plough."     The  question  as  to  the  hay  modus  appears  to  «  cal^*M^f 
me  to  be  extremely  doubtful.     It  is  said,  on  the  one  side,  to  be  de-  "o  calf  *<*•» 
cided  by  the  case  of  Travis  v.  Oxton^^  and  on  the  other  by  that  of  by  thTevi. 
.  Bennett  v.  Read.f  It  is  not  very  easy  to  mark  the  precise  line  of  dis-  <ience. 
tinction  between  these  two  cases,  or  to  ascertain  to  which  of  them  iq^q^ 
the  present  most  nearly  approaches.  I  conceive,  therefore,  it  will  be  t  Supra 
most  proper  to  postpone  the  decision  of  the  question  of  law  until  it 
shall  be  ascertained,  whether  the  modus  exists  in  point  of  fact.     As 
to  the  moduses  for  gardens  and  orchards,  one  objection  is,  that  they 
are  not  stated  to  be  antient  gardens  and  orchards.     I  apprehend  it 
is  not  necessary,  in  laying  the  modusj  so  to  state  them.     There  are 
in  Mr.  7F(XHfs  books,  many  instances  in  which  vl  modus  thus  laid 
has  been  sent  to  an  issue  and  established.     Another  objection  is, 
that  the  modus  is  laid  to  be  in  satisfaction  of  the  tithes  of  alltithable 
matters  and  things  yearly  arising  thereon,  which  is  said  to  be  too 
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1810.      extensive.     This  method  is  however  justified  by  Gardiner  y.  Cox{a). 

j^iag^tbum    ^^^^  ^AS  A  hill  for  establishing  moduseSy  in  which  greater  accuracy 

▼•         18  required  than  in  an  answer.     One  modus  laid  was  of  Id.  for  every 

^^      garden  in  lieu  of  the  tithes  of  all  tithable  matters  arising  therefrom. 

The  bill  was  dismissed  as  to  some  of  the  moduses^  but  as  to  this 

and  some  other  issues  were  directed;  and  I  have  found  several 

instances,  in  which,  after  an  enumeration  of  particular  articles  of 

produce,  there  have  been  added  the  general  words,  *'  and  all  other 

the  tithes  arising  therefrom  ;**  and  the  modus  has  either  been  sent 

to  trial  or  at  once  established.    This  objection,  therefore,  ought 

not  to  prevail. 

As  to  the  plough  and  half  plough  the  modus  is  thus  laid  :  "  and 
the  sum  of  4(2.  for  each  occupier  having  any  such  lands  cultivated 
by  the  plough  by  three  or  more  horses,  usually  called  *  a  plough,' 
for  and  in  lieu  of  all  sm^U  predial  tithes  wliatsoever  of  all  such 
/  lands  so  cultivated,  and  2d.  by  each  occupier  having  any  such  land 
cultivated  by  the  plough  by  fewer  than  three  horses,  usually  called 
*  half  a  plough,' "  in  lieu  of  all  small  predial  tithes  of  all  such  land 
so  cultivated.  I  do  not  see  how  the  objection,  for  want  of  certainty 
in  this  modusj  can  be  got  over.  There  is  no  averment  what  the 
quantity  of  land  is  of  which  a  plough  consists.  It  is  not  even  said, 
that  it  is  any  known  or  fixed  quantity  whatever;  but  only  that 
which  is  cultivated  by  the  plough  by  three  or  more  horses,  is 
usually  called  '*  a  plough."     This  I  must  hold  to  be  a  bad  modus. 

There  is  one  modus  to  which  the  objection  is,  not  that  it  is  bad 
in  law,  but  that  the  e^dence  disproves  it  in  the  manner  in  which  it 
is  laid :  ^*  and  for  every  cow  producing  a  calf  within  the  year  lid., 
for  tithe  of  calf  and  milk :  for  every  cow  not  producing  a  calf  It/., 
for  tithe  of  milk,  or  if  not  milked,  of  the  keep  or  feed." 
d^rt^b^^       Though  it  is  true  there  is  evidence  of  such  a  payment  for  a  cow, 
theevidAnce  it  is  not  true  that  it  is  the  payment  for  every  cow ;  for  if  the  number 
Mto&tf^   be  seven,  a  larger  sum  becomes  payable  for  each.     According  to 
rest,  and      the  tithing  books,  and  the  schedule  indorsed  on  the  lease,  the  pay- 
distinction    ^wcnt  is  of  5s,  for  every  seven  cows  not  having  calves,  and  7^.  for 
ymdimtoio.  every  seven  cows  having  calves;  the  witnesses  differ  as  to  the  pre- 
cise sum,  but  I  think  they  almost  all  agree,  that  for  seven  or  more 
cows  the  payment  is  higher  than  that  stated  in  the  modus:  viz. 
Sopimisie.  Id.  or  lid.  for  each.     According  to  the  authority  o{  Bishop  v.  Chi- 
Chester  this  is  a  fatal  objection.     There  the  defendants  had  laid  a 
modus  of  so  much  per  calf  up  to  seven,  and  different  moduses  for 
other  numbers  exceeding  seven.    The  evidence  supported  the  modus 
as  laid  up  to  seven,  but  proved  a  different  payment  for  the  excess. 
Lord  Thurkno  held  the  modus  to  be  bad  in  toto,  yet,  there  the  de- 


(a)  2  Wood's  Doer.  47S. 


CASES.  1660 

fendaQts  might  have  said  that  the  modus  was  capable  of  division,      1810. 
and  that  they  had  proved  one  distinct  part  in  the  manner  they  had   ^J^^ITZI 
laid  it.     That  cannot  be  said  here.     The  defendants  insisting  that         v. 
no  more  than  the  Id,  or  lirf.  per  cow  is  payable,  let  the  number     ^'^P*^^ 
be  what  it  may,  and  that  it  is  by  mistake  if  they  have  paid  at  a 
higher  rate  for  seven  or  more  cows.     That  such  is  the  payment  for 
any  number  of  cows  is  disproved  by  the  evidence,  and  I  cannot 
send  to  trial  a  modus  disclaimed  by  the  defendants,  viz.  Id.  or  lid. 
for  every  cow  up  to  seven,  and  stopping  at  that  number.    They 
deny  that  to  be  the  modus,  (As  to  the  two  moduses  over-ruled,  account 
was  decreed,  issues  directed  as  to  die  rest,  unless  plaintiff  chose  to 
accept  the  payments  offered  by  the  defendants.) 


JprU  1.  2. 

58  Geo.  III.  A.  D.  1818.   4  Geo.  IV.  A.D.  1823.  Cane.  ''•  il- 

lozS* 

Blackburn  v.  Jepson.     [3  Swanst  1 32.]  Feb.  1 1. 

March  11. 

From  the  decree  of  Sir  William  Grants  M.  R.*  both  plain-  is.  15. 
ti£&  and   defendants  appealed  :    the  plain tifis  appealed  from  so  Suprai657. 
much  of  the  decree  as  directed  issues  with  respect  to  the  tithes  of  ^.^V.  ^ 
hay,  of  gardens,  of  orchards,  of  hens,  of  geese,  of  colts,  and  of  of  Uie  dthe 
piirs :  and  as  reserved  the  consideration  of  the  costs  of  the  dismissal  ^T^^.  ^ 

•  ^  evwty  inna- 

of  the  bill,  and  so  far  as  it  respected  the  demand  of  the  tithes  of  bitant  or 
com  and  grain,  and  of  the  rest  of  the  costs  of  the  suit.  T^!m 

The  defendants  appealed  from  so  much  of  the  decree  as  directed  and  htmng 
an  account  of  the  tithes  of  milk  and  calves,  and  agistment  of  cows  or^Umg-* 
not  milked,  and  of  the  tithes  of  potatoes,  or  other  small  predial  ing  to,  or 
titbable  matters ;  and  insisted  that  issues  ought  to  have  been  directed  joyed^wi^ 
to  try  the  moduses  of  lid,  for  each  cow  producing  a  calf  within  the  f^j  house, 
year,  in  lieu  of  the  tithes  of  calf  and  milk  of  every  such  cow ;  and  jhe  decree 
of  1^.  for  each  cow,  called  a  farrow  or  barren  cow,  in  lieu  of  tlie  oftheMts- 

ter  of  die 

tithes  of  milk  of  such  cow  if  milked,  and  of  the  keep  or  feed  of  roUs  on 
every  such  cow,  if  not  milked  ;  and  of  (a)  Id,  and  2d,  for  the  small  ****5*'*' 
predial  tithes  of  lands  cultivated  by  the  plough,  and  called  the  affimed. 
plough  and  half  plough,  ^  •'•^j 

Sir  Samuel  MomUli/ for  the  defendants  objected,  that  as  the  bill  invalid  as 
was  filed  by  the  warden  and  fellows,  &c.,   and  two  fellows  had  died  JjJ^^  ^ 
since  the  hearing ;  the  new  fellows  ought  to  be  made  parties,  for  law  is  de- 
the  same  reason  which  rendered  it  necessary  to  have  all  the  original  ^^  cUiw*- 
fellows  parties;  that  the  fellows  being  plaintiffs  in  their  individual  inganinue 
characters,  not  as  members  of  the  corporation,  the  deceased  are  uonoflii^ 
not  represented  by  the  survivors,  that  the  new  fellows  were  neces-  A  «uit  by  a 
aary  parties  in  respect  to  costs,  for  that  the  costs  must  be  recovered  does  not 
by  attachment  against  the  individuals,  and  npt  by  sequestration  J**2^®  ^^ 
against  the  corporation.  the  death  of 


tone  of  Its 


(a)  Qu.  As  to  to  these  sums;  see  p.  1659. 
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IS  18^         The  L/yi^d  Chancellor.     The  question  must  be  decided  by  the  form 
r^^^jjj^  of  the  decree,  if  the  plaintiffs  sue  as  a  corporation  there  is  no  defect 
V.         of  parties;  if  they  sue  as  individuals,  the  objection  must  prevail. 
^*^      If  it  was  originally  necessary  to   make  the  warden  and  fellows 
members,     parties  to  tliis  suit,  or  if  throui^h  necessity  they  have  been  parties 
of  a  suit  by  ™™  ^^^  beginning,  and  there  is  by  the  decree  a  reservation  of  costs, 
the  death  of  the  defendants  are  clearly  entitled  to  the  same  sfecurity  for  costs, 
an  indivi-     which  was  tendered  to  them  on  the  institution  of  the  suit;  and  thatnot- 
dual  capa.    withstanding  the  plaintiff  Joule  alone  is  declared  intitled  to  the  tithes. 
The  Lord  Chancellor.     A  very  material  fact  is,   that  the  defend- 
ants, subsequently  to  the  appeal  presented  by  the  plaintiffs  them- 
selves, presented  an  appeal  (a)  entitled  in  the  same  manner,  and 
petitioned  that  their  appeal  might  be  heard  at  the  same  time  with 
the  plaintiffs.     Is  not  that  a  waiver  of  the  objection  for  want  of 
parties  ?     Proceed  with  the  appeal. 

Sit  Samuel  Romilly,    The  defendants'  petition  of  appeal  could  not 

be  otherwise  entitled ;  they  could  not  appeal  in  any  other  cause.  If 

a  suit  has  become  defective  by  the  death  of  parties,  which  renders 

necessary  a  bill  of  revivor  and  supplement,  that  objection  cannot 

be  waived. 

ObjectTons        The  Lord  Chancellor.     Is  not  the  fact  of  your  petition  evidence, 

i^^^^re-    ^^^  y^^  consider  the  information,  however  informal,  as  the  inform- 

mored  by     ation  of  the  warden  and  fellows  ? 

ant's  acts.  Agar  and  Bell  for  the  plaintiffs,  objected  to  the  moduses  as  uncer- 
•  Supra  tain,  and  subject  to  abuse,  citing  Took  v.  Ledgard*,  Travis  v. 
*^  O^t?^*  fj  Franklyn  v.  the  Master  Sfc.  of  St.  Cross.  % 

io«6.  Sir  S.  Romillt/,  Harty  and  Winthrop^  for  the  defendants,  cited 

Ig^P"*  Bennett  v.  Read§,  Leyson  v.  Parsons  (A),  (remarking  that  the  state^ 
$  Supra  ment  of  the  modus  in  that  case  is  not  correct,  and  no  entry  of  the  de- 
H*S^ra  cree  can  be  found  in  the  register-book);  also  Thomson  \ .  Holt  \\j 
671.  Phillips  V.  Symes^^j  Manchester  College  v.  Andrew  (r),  Atkyns  v.  Lord 

65^^^  Wi^^^hby  de  Broke  ff,  Williamson  v.  Lord  Lonsdale  {d\  GiUs  v. 
ft  Supra     Hoirexlti  Boscawen  \.  Roberts  ^.  Scott  \.  Fenwick  \\\\i  Brincklow 

1418 

XX  Supra  ^'  Edmunds  f  f ,  Gardiner  v.  Cox  {e\  Vernon  v.  Wallet\  ( /) 

861*  In  the  course  of*  the  arirumeot  the  followinir  remarks  were  made 

945,  ^  by  the  Lord  Chancellor:  —  In  Bennett  v.  Beady  the  modus  was  laid 

II  y  Supra  jn  persons  resident  and  occupying,  that  is  inhabitants  and  occupiers; 

55  Supra  hei*e  it  is  in  the  disjunctive  inhabitants  or  occupiers;  and  for  some 

^^^'  purposes  a  person  may  be  considered  as  occupier  of  a  house  which 

The  cases  he  does  not  inhabit.     The  doctrine  of  Travis  v.  Oxton^  if  different 

^^  ^ton*  ^"^  ^^^  ^^  Bennet  v.  Ready  though  the  latter  is  the  more  recent 

and  Ben-  decision,  must  prevail,  since  it  has  the  authority  of  the  House  of 

(o)  2  Ves.  &  Beam.  359.  (6)  18  Ves.  175.  (c)  2  Wood's  Deer.  488. 

(rf)  5  Pri.  25.  in/ra.        (e)  2  Wood's  Deer.  473.         (/)  1  Wood's  Deer.  300. 


/ 
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Lords.     I  do  not,  however,  consider  the  cases  as  contradictory,     1818: 
Id  the  former  case,  I  tliink,  that  the  intention  of  the  House  of 


Lords  was  to  direct  an  issue  on  the  question,  not  whether  the         t. 
modus  was  good,  but  whether  that  payment,  whether  good  as  a     •^^JJ^- 
modiis^  or  bad,  had  been  made  in  lieu  of  tithe  of  hay,  in  order  to  de-  nettv.Read 
termine  the- first  point  in  the  case  of  a  vicar,  his  title  to  satisfaction  ^  a^tb* 
for  tithe  of  hay ;  and  they  seem  to  have  dealt  with  the  case  as  if  it  judgementt 
had  been  admitted,  that  the  payment  was  made  in  lieu  of  hay ;  and, 
that  amounting  to  proof  of  the  vicar's  title  to  satisfaction  for  tithe 
of  hay,  and  the  modus  being  bad ;  it  followed  that  he  was  entitled  to 
tithe  of  hay  in  kind.     The  decision,  in  Bennett  v.  Read^  seems  to 
have  proceeded  on  the  ground,  that  every  inhabitant  was  bound  to 
pay  a  satis&ction  for  tithe  of  hay.     It  will  be  necessary  to  consider 
also  the  mode  of  combining  die  present  fellows  of  the  college ;  and 
I  apprehend  that  must  be  done  by  a  consent  to  be  bound  by  the 
proceedings  in  this  cause ;  a  consent  urder  the  college  seal,  and  by 
the  individual  new  fellows ;  and  that  agreement  may  be  recited  in 
the  order  now  to  be  made. 

The  Lord  Chancellor,  (a)  —  This  was  a  suit  instituted  by  the  JW.li. 
warden  and  fellows  of  Manchester  coUege ;  and  the  defendants,  after 
stating  the  particulfu*  premises  which  have  been  in  their  occupation 
and  possession,  insist,  that  by  ancient  custom  used  and  approved 
within  the  parish  of  Mandiester  from  time  whereof,  &c.  hitherto 
there  hath  been,  and  now  is  payable  at  Easter  in  each  year,  or  as 
soon  after  as  lawfully  demanded  by  each  and  every  inhabitant  or 
occupier  of  a  house  situate  in  the  several  townships,  precincts,  or 
hamlets  in  the  parish  of  Manchester  (I  take  it  for  granted  diat  in  the 
record  the  expression  is  ^^  inhabitant  or  occupier,"  and  not  ^'  inha- 
bitant occupier;"  because  a  man  may  be  an  inhabitant  occupier,  but 
he  may  also  be  an  occupier  without  being  an  inhabitant :  an  occu- 
pier of  land  need  not  be  an  inhabitant,  nor  need  an  inhabitant  of  a 
house  be  an  occupier  of  land  (i),  and  having  any  garden,  orchard, 
or  land  at  or  belonging  to,  or  had,  or  enjoyed,  with  any  house,  and 
situate  in  the  several  townships,  &c.  aforesaid.  (His  Lordship  then 
repeated  the  terras  of  the  alleged  modus.)  So  that  the  descripdon 
of  the  persons  entided,  if  any  persons  are  entitled  to  avail  themselves 
of  this  modus^  is  an  inhabitant  or  occupier  of  a  house  situated  in  some 
of  these  townships  having  any  garden,  orchard,  or  land,  at,  or  be- 
longing to,  or  used,  or  enjoyed  with  any  house,  and  situate  in  these 
several  townships,  and  producing  the  several  tithable  matters  and 
things  next  after  mentioned.  The  description  is  ^^  inhabitant  or  occu- 
pier," but,  whether  he  is  inhabitant  or  occupier,  he  is  to  have  a 
garden,  orchard,  or  land ;  and  ^^  land"  will  include  any  quantity 

• 

(a)  S»  relatione, 
(b)  The  ezprasiioii  ia  the  redord  wn  found  to  be,  **  inbabiUiDt  or  occupier." 
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181 8«     of  land,  but  it  is  to  be  at  or  belonging  to^  or  used  or  enjoyed  with 

^UaeUmm   ^^^  house,  and  situate  in  the  several  townships  and  precincts,  &c. 

T.         I  do  not  find  that  in  the  subsequent  part  of  the  pleadings  the  de- 

'^'"*""*  fendants  have  inserted  any  averment,  that  their  land,  gardens,  or 
orchards  were  at  or  belonging  to,  or  used  or  enjoyed  with  their 
respective  houses.  I  do  not  find  any  averment  of  the  sort.  Then 
they  state,  for  every  such  garden  so  occupied  by  every  such  person 
a  sum  of  one  halfpenny,  to  be  payable  for  and  in  lieu,  and  full  satis- 
fiiction  of  the  tithes,  and  then  they  go  through  all  the  several  moduses. 
The  principal  and  most  material  question  is  with  respect  to  the 
tithes  of  hay,  and  they  say,  that  such  persons  so  described  are  liable 
to  pay  one  penny  for  and  in  lieu  and  in  fiiU  satisfaction  of  the  tithes 
<^aU  hay  of  every  such  inhabitant  or  occupier  having  any  such  land 
as  aforesaid  producing  hay,  whether  such  quantity  was  more  or  less, 
except  some  particular  closes. 

The  way  they  allege  their  right  to  pay  this  penny  in  lieu  of  the 
tithes  of  hay  is  obviously  this,  that  they  are  to  pay  only  one  penny, 
whether  they  have  a  thousand  acres  or  only  one  acre ;  with  this 
qualification,  that  the  land  on  which  the  hay  is  to  be  produced  is  to 
be  land  used  and  enjoyed  with  the  house ;  not  stating,  whether  the 
land  of  which  they  themselves  are  in  possession  is  land  used  and 
enjoyed  with  the  house,  and  much  less  stating  that  it  had  been  an- 
ciently used  and  enjoyed  with  the  house. 

His  Lordship  then,  after  reading  the  judgement  of  the  Master 
of  the  Rolls,  observed,  that  if  the  modus  be  laid  in  such  a  way  as 
not  to  be  valid  at  law,  the  question  would  be,  whether  the  court 
ought  not,  in  the  first  instance,  to  decide  against  it,  even  if  tlie 
fiicts  would  support  a  modus  that  was  legal  ?  That  the  strong  ob- 
jection was  that  the  defendants  claimed  this  modus  to  be  in  satis- 
faction not  only  of  the  tithes  mentioned,  but  of  all  other  tithes,  or 
some  of  them. 

188S.  On  a  subsequent  day.    The  Lord  Chancellor  held  the  hay  modus 

bad  on  principle,  and  on  the  authprity  of  Scott  v.  Fenimck^  Travis 
V.  Oxton^  Williamson  v.  Lord  Lonsdale^  and  Burke  v.  Lewis  {a) ; 
and  thought  the  present  case  distinguishable  from  the  case  of  Beiu 
nett  V.  Mead  in  this  respect,  that  if  the  owner  there  had  parted  with 
the  land  and  retained  the  house  he  was  liable  to  pay,  which  is  not 
the  case  here.  His  Lordship  finally  held  the  remainder  of  the 
Monk  15»    case  to  be  properly  disposed  of  by  the  Master  of  the  Rolls. 

The  decree  directed  an  account  of  the  tithes  for  the  time  past, 
and  the  representatives  of  the  late  warden  to  receive  what  accrued 
during  his  life.  No  costs  of  the  appeal;  the  general  costs  to  be 
xeservedi  and  the  plaintiffs  held  entitled  to  both  deposits. 

s  ifi)  9  Jm,  U  Walk*  not  jtt  publiihed. 
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M.  51  Geo.  III.    A.D.1810.    Scac.  ^^'*'* 

MytUm  V.  Harrit.     [ Wightw.  111.]  ^9^ 

Bill  for  tithes  to  which  defendant  had  pleaded,  that  she  had  •^'"''^ 
annually  compounded  with  plaintiff,  and  paid  him  21/.  in  lieu  of  ^^*  ^^' 
tithe  of  corn  and  grain.  oTwimliii 


Beryon  opposed  the  plea  as  being  too  loose,  in  not  stating  either  to  •  biU  te 
the  time  when,  or  the  place  where  such  agrement  and  bargain  for  noi  hmm- 
the  composition  was  made;  and  argued  that,  in  pleading  an  agree-  ""^^f^ 
ment  at  law,'the  time  and  place,  and  whether  by  parol  or  in  writing,  when,  or 
was  necessary  to  be  stated ;  and,  to  shew  that  the  same  strictness  ^jce  whore 
was  required  in  equity  as  at  law,  quoted  Miiford,  Cha,  Plead.  232.,  ment 
and  Siory  v.  Lord  Windsor  (a).   Bush  v.  Brown  (6),   and  Foster  v.  "^" 
Vassal,  (c.) 

Ofoen  Sen.  for  the  plea. 

Macdanald  C.  B.  —  In  a  plea  of  pajrment,  as  this  is,  it  cannot 
be  necessary  to  state  time  and  place. 

TTiomson  B.  —  If  she  had  pleaded  that  she  had  set  out  the  tithes, 
die  would  not  have  been  obliged  to  have  stated  when  or  where,  nor 
is  she  in  the  present  instance. 

Wood  B.  «-^  No  venue  is  necessary  in  Chancery  pleadings,  nor 
time. 


M.  51  Geo.  III.    A.  D.  1810.    Scac. 

Halse  V.  Eyston.    [4  Pri.  41  ?•  Append.]  j^ov.  lo. 

Bill  by  the  vicar  of  Welford,  county  of  Northampton^  claiming 
all  small  tithes  by  virtue  of  some  ancient  endowment,  custom,  or 
usage ;  and  amongst  others,  to  all  tithes  within  that  part  of  the 
parish  called  *'  the  old  inclosure.''  The  answer  admitted  the 
vicar's  title,  and  claim,  except  as  to  such  parts  as  were  covered 
by  a  modus  of  ]  IL  6s.  Sd.  set  up  for  the  lands  called  <^  the  old 
indosure." 

The  Solicitor  General^  for  the  plainti£^  contended,  that  the  pay-  AraMibop 
ment  set  up  as  a  tnodfis  was  a  comparatively  modem  composition,  ^^^ji!!^ 
and  amongst  other  evidence  brought  forward  the  transcript  of  the  noiiii  f. 
endowment,  tak^  fix>m  bishop  Wells's  book  of  endowments,  re-  J^J^ 
maining  in  the  registry  of  the  bishop  o( Lincoln;  by  which  it  ap-  imtnotdit* 
peared  that  the  modus  in  question  was  larger  than  the  amount  of  P^*^*^ 
the  tithes  of  the  whole  vicarage  at  the  time  of  endowment,  and  that 
the  endowment  was  within  legal  memory. 

The  counsel  for  the  defendants  admitted,  that  they  could  not 
di^Nite  the  admisstbili^  of  that  book  as  evidence^  but  insisted  thai 
neUher  that  nor  any  of  the  other  ancient  documents  were  conclusive 


^r"^««y-f*M.MHa--M^MMMiM«MfliMaaHMWili-w-«i.iMMa«BnMMM 


(a)  3  Atk.  68S.  (0  S  Aik.  998.  (tf)  I  Atk.  587. 
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1810.     against  the  parol  testimony  of  long-continued  payment,  and  there- 

^^^      fore  preserved  for  an  issue. 
▼.  The  Chief  Baron,  in  the  course  of  the  argument,  intimated 

^^f*^^^  that  the  phrase  "  miniUa:  decimcsy^  (words  used  in  the  said  book) 
used  in  the  antient  documents,  were  strongly  against  the  existence 
of  a  customary  payment;  and  Thompson  B.  added,  that  where  the 
value  of  the  tidies  is  given  in  such  documents,  it  implies  a  taking 
in  kind,  (a) 


M.  5i  Geo.  III.     A.D.  1810.     Scac. 

Nmn  S2.  Harwood  v.  Sims.     [Wightw.  112.] 

S.C.  •  In   this   case  Leachy  for  plaintiff,  objected  to  the  evidence  of 

It isno^^  ^"®  ^^  ^^  defendant's  witnesses,  that  the  deceased  person,  who 
jecdon  to  told  the  witness  of  the  reputation  in  the  parish,  was  himself  a  pa- 
KDuttUon  rishioner  liable  to  pay  tithe,  and  therefore  interested.  Percuriamy 
oimmodut,  it  is  impossible  to  confine  evidence  of  reputation  in  this  manner; 

that  the  i  i  i         .     i  . 

^igceued      ^^  ^"^^  ^^^  J^^  would  entirely  cut  it  up* 

penonfWnn       Another  witness  had  deposed,  "  that  he  had  heard  from  old  in- 
habitants, now  dead,  and  whose  names  be  did  not  recollect,  that 


^^  to  pay  spcpence  an  acre  was  always  paid  in  their  time  in  lieu  of  all  small 
tithes." 

Leach  objected  to  this  deposition.. 

The  Solicitor  General^  Daimceyy  and  Wingjield  contended,  that 
.  if  this  is  not  admitted,  it  is  impossible  to  give  any  traditional  evi- 
dence ;  if  the  defendant  had  examined  as  to  any  particular  fact  as 
to  the  payment  for  one  piece  of  land,  this  would  not  be  evidence; 
but  this  IS  not  offered  as  evidence  of  particular  payments,  but 
extends  to  the  usage  of  the  whole  parish :  it  is  general  as  to  fa^t, 
though  not  as  to  time. 

(a)  In  Hebden  t.  Freeman,  Nov*  32,  1810.  On  the  trial  of  the  isaue  at  Oxford^  Summer  Ass. 

Scac,  —  A  copy  (by  conaent)  of  an  extract  from  181 1,  Le  Blanc  J.  refused  to  receive  it  on  the 

tha  Mttne  work  waa  read  in  eridence :  no  objec-  ground,  that  no  collection  or  history,  compiled 

tion  being^  taken  by  either  party.     4  Fri.  420.  by  any  individual,  could  be  admitted ;  but  that 

Append.,  extracted  from  the  Decree-book.     But  if  shewn  to  be  an  official  document  it  might  be 

in  Harwood  r.  Stmt,  same  day,  1810-11,  id*  427.  received.     It  was  then  stated  by  Mr.  Hewlett f 

(reported,   tupra,  on  other  points,)  an   extract  that  the  book  was  of  the  handwriting  of  King 

mmi  it  was  {produced,  on  die  part  of  a  vicar  Jf^n ;  that  it  contained  entries  of  endowments ; 

claiming  tithes  of  kind,  for  the  purpose  of  shew-  that  the  collection  was  the  act  of  the  ordinary  ; 

ing,  that  a  modta  set  up  against  him  of  6d,  an  but  that  it  was  not  a  judicial  act,  but  an  historical 

acre,  in  lieu  of  all  small  tithes,  would  be  of  twice  collection  of  matters  of  ecclesiastical  concern, 

the  value  of  the  whole  rectory  at  the  date  of  that  known  by  the  name  of  Archbishop  WelUn  endow- 

work.     Thornton  C.B.,  directed  an  issue,  observ-  ments.     Le  Blanc  J.  again  refused  to  admit  it, 

ing  upon  this  work,  that  there  was  no  evidence  saying,  that  the  entry  was  not  shewn  to  be  co- 

who  made  it;  that  it  was  a  bare  memorandum  temporaneous  with  the  endowment,  or  even  to  have 

posterior  to  the  endowment,  and  therefore  had  been  original;  that  it  was  not  equivalent  to  a 

not  the  weigbt  ascribed  to  it  in  argument ;  and  survey,  (as  had'  been  argued,)  which  was  an  on- 

that  it  waa  common,  ia  those  days,  to  undervalue  ginal  and  public  document  taken  by  authority^ 

the  several  vicarages,  which  waa  material  to  afibct  whereas  the  book  in  queiftion  was  not  proved  to 

its  anthentieity  as  cridrace  of  valuer     Wood  B.  -  have  been  compiled  under  tiie  sanction  of  any** 

expressed  a  doubc^  whether  it  wu  evidence  at  all.  ^  autfaaiity. 
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Macdorudd  C.  B.     Hiis  is  a  tradition  of  a  &ct,  and  I  take  this      1810. 
to  be  the  distinction  as  to  evidence  of  reputation ;  if  they  confine  it    T~^ 
to  the  feet  of  payment  it  would  not  be  evidence,  unless  the  tradition         v. 
that  came  with  it  was  a  reputation  that  had  always  been  the  case :      ^^ 
the  essence  of  reputation  is,  that  if  you  prove  a  fact,  as,  for  instance,  tion  as  to 
payment  of  a  sum  of  money,  it  must  be  accompanied  with  this,  ^^«>" 
that  it  was  so  paid  in  consequence  of  a  reputation.  tion. 

Thompson  and  Wood,  Barons,  concurred,  that  the  evidence  was 
admissible. 


51  Geo.  III.     A.  D.  1810,  1811.     Scac. 

HeaUm  v.  Cooke.    [Wightw.  281.]  May  a,' 

Wood  B.     I  have  to  regret  that  I  differ  in  opinion  from  my  An  usua 
learned  brothers,  but  there  are  certain  decisions  of  this  court  upon  trjtkmodM 
the  subject  of  tithes  which  1  cannot  ain-ee  to.     I  allude  to  the  doc-  ot\2d,vk 
tnne  oi  rankness  ot  moduses.  of  titbe- 

This  is  a  bill  for  the  tithe  of  hay  in  the  parish  of  Doricaster;  and  ^y-  Y^ 
the  defendants  by  their  answer  say,  that  there  are,  and  immemori-  u,  ed,  and 
ally  have  been,  certain  antient  townships,  hamlets,  and  districts  with-  ^^  ^  "^ 
in  the  the  parish  commonly  called  or  known  by  the  several  names  of  aside  as  too 
Doncasier,  Hexthrsype^  with  BaWyj  fVheatly^  and  Carrhouse^  within  ™'*^' 
the  township  of  JVarmswortkj  which  have  been  distinguished  by 
certain  well-known  boundaries  and  limits ;  and  that  there  imme- 
morially  has  been,  and  is  a  certain  antient  open  low  meadow  called 
Crimpsalj  situate  partly  within  the  township  and  hamlet  of  Don- 
caster^  and  partly  within  the  township  and  hamlet  of  Hexthrope 
with  Bally;  and  extending  into  both  the  said  townships  and  ham- 
lets ;  and  which  said,  &c.  meadow  has  been  and  is  distinguished  by 
certain  well-known  boundaries  and  limits;  and  that  these  imme- 
morially  have  been,  and  are  certain  ancient  pieces  and  tracts  of 
land,  called  CarrlandSf  situate  in  the  townships  and  hamlets  of 
DoncasteTj  Hexthrope  with  Balby^  and  the  district  of  Cmrhousey  in 
the  township  of  Warmsnxorth^  which  have  been  and  are  distinguished 
by  certain  well-known  boundaries  and  limits,  and  which  said 
several  pieces  and  tracts  of  Carrland  always  laid  open  until  the 
passing  of  an  act  of  5  Geo,  3.  under  which  they  were  inclosed;  and 
since  the  inclosure,  as  well  as  before,  the  occupiers  have  respectively 
paid  the  several  township  and  district  moduses  following :  for  their 
meadow  lands  in  the  township  of  Hexthrope^  1  s.  per  acre ;  in  the 
jtownsbip  of  Doncaster^  Is.  6d.;  for  Crimpsal  meadow  &.;  in  thcf 
township  of  Wheatley  Is.  Sd.*y  and  for  the  Cairlands  Is.  6d.  It  is 
admitted  on  the  part  of  the  plaintiffs  that  defendants  have  proved 
such  a.  continuance  of  the  payment  of  those  sums  alleged  to  be 
moduseSj  as  will  entitle  them  to  an  issue,  unless  there  are  other 
groimds  to  impeach  them ;  but  plaintiff's  counsel  insist  that  all 
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1810.     these  moduses  are  rank,  except  the  Is.  modus^  as  to  which  they 

ff^f^^^     admit  that  the  defendants  may  have  an  issue ;  and  that  the  courts 

▼.        as  to  all  the  rest,  ought  to  decree  against  them  as  rank,  without 

sending  them  to  a  jury.     The  plaintiff's  counsel  also  make  another 

point,  whether  these  antient  moduses^  if  good,  could  be  extended 

ftipniisis.  to  the  newly-inclosed  lands.  As  to  the  latter  point,  in  Bishop  v. 
Chichester^  the  lord  Chancellor  decreed,  that  a  parochial  modus 
might  extend  to  lands  enclosed  witliin  time  of  memory;  and, 
therefore,  I  think,  a  township,  hamlet,  or  district  modus  will  do  the 

8iq^i445.  same ;  district  being  a  suflSdent  description,  as  decided  in  Scarr  v. 
Trinity  College.  This  reduces  the  question  then  to  the  single  ques- 
tion of  rankness,  as  to  the  moduses-  of  2s.  and  Is.  Sd.  per  acre. 
Bankness  is,  I  think,  at  last  settled  to  be  a  question  of  &ct,  and  if 
this  court  had  always  so  considered  it,  and  sent  it  to  a  jury,  the  diffi- 
'  culties  constantly  occurring  would  not  have  happened.  Whether  it 
was  a  question  of  law  or  fact  seems  to  have  been  a  doubt  till  the 

9ufnXi^  case  ofPyke  v.  Dotding^  in  1779.  What  was  done  in  this  case, 
after  the  certificate  was  returned  into  the  court  of  Chancery,  does 
not  appear ;  but,  I  think,  this  inference  &irly  arises  from  it,  that 
that  court  did  not  feel  itself  warranted  to  hold  it  bad  from  any  in- 
ternal evidence  in  the  amount  of  the  modus  itself,  and  therefore  sent 
it  to  a  court  of  law.  This  court  also,  when  a  modtis  was  good  in 
point  of  law,  always  referred  it  to  a  jury  till  C.  B.  JVard^s  time, 
when  in  1687,  the  court  b^an,  I  thinl^  illegally  to  decide  in 
moduses  upon  the  ground  of  rankness ;  and,  I  think,  when  they  do 
so,  they  refuse  the  subject  that  right  whidi  the  laws  of  the  country 
entitle  him  to.  In  all  the  cases  I  have  found  upon  appeals  from 
this  court  to  the  House  of  Lords,  whenever  this  court  has  refused 
to  grant  an  issue  upon  moduses,  that  house  has  uniformly  re« 
versed  the  decree  and  granted  an  issue ;  but  I  admit  that  I  do  not 
find  that  the  House  of  Lords  have  decided,  that  the  court  of  Ex- 
chequer has  not  a  power  to  decide  against  a  modus  without  sending 
it  to  a  jury. 

The  notion  that  rankness  b  a  sufficient  ground  to  enable  the 
court  to  determine  a  modus,  was  first  taken  up  by  Ward  C.  B.,  as 

Snpimiids.  asserted  by  Serjeant  Hill  in  Twells  v.  WeUy,  and  ^r^eont  Belfield, 

Siipnisos.  in  Sansom  v.  ShanOf  and  I  believe  it  to  be  true.  The  first  case  I 
find  was  in  his  time,  Grascombe  v.  Jefferies,  Naoember  17,  1687, 

8upimS57.  cited  by  Lord  Hardvoicke  in  Chapman  v.  Smith,  when  the  court  se{ 
aside  a  modus  of  I2d.  an  acr6,  for  marsh  land  in  Kent  as  rank :  the 
cause,  however,  was  reheard  on  defendant's  motion,  and  an  issue 

Si^imeoi.  directed*  I  also  find  in  his  time,  Pole  v.  Gardener,  and  in  that  the 
House  of  Lords,  reversed  the  decree,  (a)    No  case  could  have  a 

ChVM  708.   more  solemn  determination  than  die  case  of  Oiffard  v.  Webb :  there 

(a)  There  aft  tm^  pOitc  decreet  tcttiog  ylte    ^  ^ggmk^Uom^  1  Fo^'t  Deo;.  i2A.    Lo^fidUi 
miiim$,  tigotd  I7  Iiori  CiBii  W<ir^t    Brftoffk   ▼•  MnH^iiopt  1  Woo4  38S,  ntpra  S^.  ^ 
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the  court  of  Exchequer  decreed  that  it  should  be  referred  to  a     1810. 
jury  to  try  the  modus^  which  was  SJ.  for  every  lamb :  tlie  decree     sgat^ 
was  made  by  two  of  the  barons  only,  and  therefore  the  plaintiff        ▼. 
petitioned  for  a  rehearing,  on  the  ground  that  the  modus  was  void 
in  law ;  and  therefore  that  a  trial  would  be  fruitless.  The  petition 
was  argued,  November  29.  1731,  and  the  Barons  being  of  opinion 
that  the  modus  was  not  void  in  law,  refused  to  grant  a  rehearing  on 
that  point,  but  left  the  plaintiff  to  try  the  modus  at  law,  if  he  thought 
fit ;  he  declined  doing  so,  and  appealed  to  the  House  of  Lords, 
where^  although  every  argument  was  urged  as  to  the  value  of  the 
thin^  the  decree  and  orders  were  affirmed ;  one  might  have  hoped 
that  a  decbion  twice  considered  in  the  court  of  Exchequer,  and 
ultimately  affirmed  upon  argument  in  the  House  of  Lords,  would 
have  put  an  end  to  the  question  of  rankness,  and  it  i^pears  that 
there  was  a  total  cessation  of  the  doctrine  of  rankness  in  the  court 
of  Exchequer  from  the  case  of  Giffurd  v.  Webb^  in  1735,  to  the 
case  of  Sansom  v.  Shaw^  in  1748,  when  Mr.  Justice  Burnet  sup- 
posed that  the  former  case  had  put  an  end  to  it;  and  yet  in  1787, 
in  Bishop  v.  Chichesterf  we  find  Lord  Thurlow  refusing  to  direct  Supimisie* 
an  issuer  on  a  modus  of  Sd.  a  lamb,  for  tithe  lamb,  and  wool  shorn 
from  such  lamb,  as  being  notoriously  rank,  which  I  think  was  in- 
consistent with  the  solemn  decision  in  Giffard  v.  Webby  and  which 
decision  1  shall  hold  myself  bound  to  abide  by,  notwithstanding 
the  opinion  of  Lord  ThurUm^  if  he  ever  gave  it     But  this  court 
in  the  late  case  of  Askew  v.  Greenkow  (a),  acting  in  conformity  with 
Giffard  v.  Webby  would  not  take  upon  itself  to  decide  upon  rank- 
ness without  sending  it  to  a  jury;  and  whether  the  learned  judge's 
direcdon  was  right  or  wrongs  is  of  no  consequence  to  the  present 
enquiry ;  and  the  decisions  in  Giffard  v.  Webby  and  in  Askew  ▼« 
Greenhawy  prove  that  moduses  much  higher  in  proportion  to  the 
comparative  value  of  the  article  itself,  Temp.  Rich,  1.  than  2s.  ma 
acre  ibr  tithe  hay  have  been  sent  to  a  jury. 

How  stands  the  case  as  to  isLrm-moduses  ?  For  forty  or  fifty 
years  past,  the  courts  of  Chancery,  or  Exchequer  have  never 
taken  upon  themselves  to  determine  a  inxm'modus  to  be  bad  upon 
the  face  of  it,  on  account  of  its  largeness,  but  have  thought  it  right 
to  send  it  to  a  jury.  Before  that  period  there  are  cases  both  ways. 
Edge  V.  Oglander^.     Bishop  v.  Arundelf.  s^^ 

There  are  two  subsequent  cases  in  which  the  court  decided  upon  t  Sufim 
fium-HMM&tfes^  without  sending  them  to  a  jury.     Kennedy  v.  Good"  |  ^ 
"mfn^y  and  Ekin  v.  Pigott§.  Since  the  year  174*5,  I  have  not  found  708. 
any  case  in  which  the  court  have  decided  that  a  fiEtrm-moc&is  was  void  'i^^ 
fine  rankness  without  sending  it  to  a  jury,  a^  some  of  them- have  I  9nfm 
been  pretty  large:  as  in  Caley  v.  mUiamson.l   Ashby  v.  P(mBr.%  f  a«im 

(a)  2  PHf  314,  n.'  it^nth 
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1810.  Jlktns  Lord  Wilhugkly  de  Broke.  •     (yConnor  r.  Cooke  f,  and 

jj^^  Termor  v.  Lorraine^  therie  referred  to. 

▼•  The  next  class  of  cases  are  for  a  particular  species  of  produce, 

^  I  do  not  find  many  which  the  court  has  decided  to  be  bad  upon  the 

41S.  &ce  of  them,  upon  the  ground  of  rankness.    The  first  is  Benson  v. 

t  Supn.  Watkimti  in  which  an  account  was  decreed  with  an  issue.  In  To}'- 
I  Supn  .  ^' 

618.  rtano  v.  Legge^  two  modmes  like  those  in  question  in  this  suit  were 

UI^P"*  over-ruled,  viz.  Is.  4rf.  for  all  grass  lands  mowed,  called  uplands, 
and  2s.  an  acre  for  all  grass  lands  mowed,  called  meadow-lands, 
in  lieu  of  all  tithes  of  hay,  grass,  and  pasture;  but  they  were  given 
up  by  defendant's  counsel,  and  therefore  the  court  cannot  be  sup- 
posed to  exercise  any  judgement  upon  them.  In  this  case  too  a 
modus  o{  Id.  a.  fleece  was  over-ruled  as  rank,  and  yet  this  same  nio^ 

•  Sup. 946.  dus  was  held  good,  five  years  afterwards  in  the  case  of  Boscawen  v. 
t  Sup. 945.  Jtoberts.^     In  Gale  y.  Carpenter  fy  25.  an  acre  for  enclosed  arable 

land,  and  Is,  Sd..  for  common  field  land,  were  held  rank,  and  ac- 
Supra96a   count  decreed.      In  Hume  v.  Motik^  moduses  of  45.  an  acre  for 
wheat,  and  2s.  for  lent  com,  were  declared  to  be  too  rank. 

As  to  the  cases  in  which  moduses  for  the  specific  produce  of  land 
Supra  GOh  have  been  held  good,  the  leading  one  is  Pole  v.  Gardiner^  in  the 
year  1706,  in  which  \2d.  an  acre,  for  low  meadows,  and  Sd,  for 
high  meadows  were  declared  to  be  no  moduses :  but  the  House  of 
J[x>rds,  on  appeal,  dismissed  the  bill :  Notwithstanding  this  deci- 
Sopr»645.  sion,  we  find  in  Bate  v.  Hodges^  in  1 753,  this  note  **  it  was  admitted 
if  the  moduses  had  been  for  tithe  hay  onl}*,  or  the  tithe  arising  on  the 
land,  the  l5.  had  been  too  rank ;"  and  in  Bate  v.  Hcncland  (a)  a  modus 
of  \0d.  an  acre,  for  marsh  land,  was  sent  to  a  jury  and  finally  es- 
tablished.    In  a  case  of  Swinnock  v.  Higgtnsi  in  1652,  (b)  the  rec- 

•  Suora  ^^^  ^^  ^^^  Romney  filed  his  bill  to  recover  a  composition  rate  of 
847.and8ee  \M.  an  acre,  and  an  account  was  decreed  (c);  yet  in  the  case  ofCkap- 
Hiirdl  ''^''  ^'  Smith* J  in  the  court  of  Chancery,  a  modus  of  9d.  an  acre  was 
wkke'iob.  insisted  on  as  rank.     But  Lord  Hardwicke  sent  it  to  be  tried  by  a 

•errationi. 

(a)  2  Wood*8  Deer.  257.  lying  in  several  parishes,  wherein  was  a  warren 

(6)  1  Wood's  Deer.  S.  stored  wit)iconeys,bt'ingalKmt  300 acres;  and  that 

(c)  There  are  other  eases  in  Mr.  ffood^s  collec-  he  knew  not  how  much  thereof  )ay  in  Pauiscray: 

tioo,  in  which  the  rector  filed  his  bill,  demanding  all  n^hich,  except  part  kept  for  meadow,  and  part 

the  payment  of  moduses.     Hatcher  y.    Ridley,  plowed  tip,  of  which  the  plaintiff  had,  or  might 

ToK  i.  p.  149.     Gwynne  Y,  Sharpe,  wo\ni.  p»n I,  have    had    his   tithes,    were    braky   and    busby 

JBve  v.-  Wighhvick,  vol.  i.  p.  226.  grounds,  and  kept  for  the  deer  and  coneys.  Upon 

There  k  also  another  case  of  Ashley  t.  BeUer^  examination  of  witnesses  on  part  of  plaintiff  and 

jon,  25  Car,  3.,  (not  in  the  collection) ;  in  which  debate,  the  court  ordered  defendant  to  pay  the 

tb»  rector  of  Pauiscray,  Co.  Kent,  filed  his  bill  6d,  per  acre ;  it  appeared  to  them  that  there  was 

more  particularly  for  the  customary  pajmnent  of  a  custom  wiUiin  the  said  parish,  that  the  inhabit- 

Mi-9m  acre,  for  the  tithes  of  the  pasture- ground  ants  of  other  parishes,  occupying  pasture  lauds 

occupied  by  Uie  defendant,  he  being  an  inhabitant  within  that  parish,  have  used  to  pay  6d,  an  acre 

of  fli0tlier  pariah ;  the  defendant  put  in  hu  an-  to-  the  rector  there,  for  and  in  lieu  of  the  tithes 

■wer  dmying.  the  custom,  and  saying  that  the  of  all  such  their  pasture-groundt  not  mowed  or 

paMare  gioundk  by  him  occupied  within  the  said  brdcen  up  for  tillage. 

pariah^ware  part  of  an  antient  park,  called , 


Cooket 
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jury.    In  the  case  of  Markham  t.  Huxley  ^j  in  I7989  the  question     1810. 
was  upon  a  modus  of  Is.  for  each  clay's  math,  the  court  held  it  was  not  ""^^J^ 
rank,  and  the  bill  was  dismissed  with  costs.     In  TweUs  v.  fVelln/-ff         v. 
1780,  a  modus  of  12//.  an  acre  for  meadow  and  pasture  ground  was 
sent  to  a  jur}',  and  tried  before  BuUer  i.  who  made  a  special  in-  i^^^^ 
dorsement  of  the  value  of  the  land,  conceiving  rankness  to  be  a  t  Supra 
question  of  law ;  but  the  court  thinking  that  idea  erroneous,  sent 
it  to  a  new  trial. 

The  rule  as  laid  down  in  the  Common  Pleas,  in  Pyke  v.  Dotr-  8upraii69. 
litig,  and  by  Lord  Mansfield  in  the  House  of  Lords,  in  the  case  of 
Travis  v.  Oxtoti^  are  such  as,  in  my  opinion,  ought  to  govern  this  Supra  1092» 
court  on  the  subject  of  runkness.     Now,  can  any  man  sny  that  there 
is  that  internal  evidence  against  the  possibility  of  the  immemorial 
existence  of  moduses  of  2s,  and  Is.  Gd.per  acre  for  tithe  hay,  that 
they  ought  not  to  send  it  to  a  jury  ?  It  is  admitted,  that  the  evidence 
has  proved  a  case  of  immemorial  prescription,  and  there  is  no  evi- 
dence to  contradict  it ;  am  I  then  warranted,  from  conjecture  about 
the  value  of  money  and  of  land  before  the  reign  of  Ric/iard  the  lst« 
(of  which  I  can  know  nothing),  to  declare,  that  those  modiises  have 
existed  from  time  immemorial  ?     I  tliink  not.     It  is  admitted  here^ 
that  a  modus  of  1&  an  acre  is  good ;  now,  all  these  lands  adjoin  one 
another,  and  it  is  probable,  that  the  otlier  land  governed  by  the  2s. 
modus  is  twice  as  good  in  quality.     I  cannot  know  all  those  cir- 
cumstances, which  must  have  entered   into  the  consideration  of 
the  contracting  parties  at  the  time  when  the  moduses  were  agreed 
upon. 

It  is  very  remarkable,  that  none  of  the  judges  who  have  upheld 
this  doctrine  of  rankness,  have  ever  stated  to  us  upon  what  materials 
they  founded  their  opinions.     I  have  endeavoured  to  collect  some 
materials  to  judge  by,  which  I  will  apply  to  the  decisions  in  Benson  Supra  612. 
v.  Watkinsy    Torriano  v,  Legge  *,  and  Gale  v.  Carpenter  f ,   where  •  Supra 
the  moduses  were  held  to  be  rank,  and  therefore  not  sent  to  a  jury :  ^  gj^p^ 
in  the  first,  the  moduses  were  5s.  an  acre  for  wheat  and  rye,  45.  for  ^5. 
summer  com,  Ss.  for  meadow.     In  the  second,  5s.  for  wheat,  ts.  6d. 
for  other  grain,  2s.  6d.  for  meadows  mowed.  Is.  ^d,  for  upland  grass 
grounds^  and  2s.  Sd.  for  every  farrow  of  pigs.     In  the  third,  2s.  for 
all  grain  reaped  from  the  uninclosed,  and  Is.  6d.  from  the  common 
arable  land.     When  the  Barons  of  the  Exchequer  decided  those 
cases,  I  should  have  been  glad  if  they  had  stated  upon  wtiat  data 
they  came  to  their  conclusion :  did  they  form  their  judgements  upon 
the  value  of  com,  and  the  quantity  that  an  acre  would  produce  be- 
fore the  time  of  legal  memory  ?     I  will  examine  tliose  vioduses  by. 
these  tests,  according  to  the  best  information  I  have  beqn  able  to 
collect     In  the  first  place,  let  us  see  what  is  to  be  collected  from 
the  statute  law,  for  that  is  strict  legal  evidence.     In  the  statute 
\W>u  IV.  B  b 
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.1810.     than  1445.     According  to  FTeeiwoodf  hay  by  the  load  was  S^.  6^^. 

Jieatan'  ^°  1445  (fl):  this,  I  think,  was  a  low  price,  becamse  wheat  in  that 
▼.         year  was  45.  6d.  a  quarter,  and  oats  25. ;  so  that  it  was  much  lower 

^^^'  than  it  had  been  before  Richard  the  first's  time :  then  may  we  not 
conclude,  that  hay  at  this  time,  (1445,)  was  much  lower  than  in 
antecedent  reigns?  however,  in  1445,  hay  was  35.  Sid,;  in  1475 
a  load  of  hay  was  65. 8d;  in  1498,  Ss.2d.  Mr.Stowe  says,  hay 
was  usually  5s.;  but  now  it  was  105.  or  125.;  in  1505  a  load  of 
bay  was  65.;  in  1510,  9s.;  in  1560,  a  load  of  old  hay  was  125.6£?., 
new  hay  65.  Sd*;  in  1561  a  load  of  hay  was  lSs.^d.(b)  Suppos- 
ing the  price  of  hay  to  be  so  high  before  the  time  o{  Richard  1st 
as  in  1505,  and  we  have  no  reason  to  think  it  was  not,  (in  Pole 
V.  Gardiner^  it  is  said,  that  in  ancient  times  meadow  lands  were 
x)f  much  greater  value  than  in  later  times,)  two  shillings  an  acre 
would  be  a  moderate  modus ;  but  taking  the  price  of  a  load  of  hay 
At  the  lowest,  35.  6id.  per  load,  an  acre  of  good  meadow  land  will 
produce  two  tons  of  hay,  that  would  make  four  loads ;  I  have  no 
doubt  it  would,  in  this  very  place,  near  Doficaster :  suppbsing  the 
landholder  had  reckoned  upon  four  loads  of  hay,  that  would  amount 
to  145.  2(/.,  the  tenth  of  which  would  be,  Is.Bd.;  would  not  any 
man  think  he  had  made  a  good  bargain  at  25.  an  acre,  to  be  rid 
of  the  trouble  of  setting  out  tithe,  and  considering  the  benefit  of 
the  manure  and  future  improvements  ?  If  you  take  it  at  the  higher 
rates. of  65.,  and  95.,  and  I2s.6d.  a  load,  and  we  have  no  evidence 
ta  the  contrary,  he  would  have  a  good  bargain  indeed  at  25.  an 
.acre:  then  who  can  conscientiously  say,  that  from'  the  intrinsic 
evidence,  a  modus  of  25.  for  the  tithe  of  the  produce  of  hay  from 
an  acre  of  land,  might  not  have  a  legal  origin  ?  I  think  it  might, 
and  I  wish  any  one,  who  thinks  the  contrary,  would  state  some  data 
Supra  645.  upon  which  he  goes.  Bafe  v.  Hodges  has  been  cited,  in  whicli  it 
was  said  to  have  been  admitted,  that  l5.  for  tithe-hay  was  too  rank. 
Those  who  so  said,  must  have  been  unacquainted  with  the  subject 
they  spoke  of.  I  have  not  the  least  doubt,  but  that  meadow  land 
grew  as  much  bay  before  the  time  of  Richard  1st.  as  it  has  since; 
that  before  the  time  o(  Richard  1st.  hay  sold  at  65.  a  load ;  and  that 
is  a  sufficient  ground  to  support  a  modus  of  25.  an  acre  for  hay ; 
but  if  you  allow  for  benevolence  to.  the  church,  there  cannot  be 
th^  least  doubt  of  it.  To  calculate  moduses  upon  the  pecuniary 
rents  reserved  for  lands  in  ancient  times,  is  very  fallacious  indeed. 
They  were  very  small,  but  the  render  of  specific  produce,  as  corn, 
cattle,  poultry,  &c.,  and  in  personal  services,  was  great :  to  calculate 
^e  rent  at 'any  time  is  extremely  erroneous.  I  am  of  opinion, 
that  op  issue  should  be  directed  to  try  all  nine  moduses.  ' .  • 

(a)  P.  8?,  (*)  P.  97. 
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Graham  B.     My  brother  Wood  has  already  stated  the  ques-     1810. 
tions  that  arise  in  this  case,  and  I  shall  not  touch  at  all  upon  the    — — — 
operation  of  this  district  modus^  as  it  is  called ;  because,  if  1  am         t. 
right  in  conceiving  a  modus  of  18A  to  be  too  large,  that  payment      ^''****  ^ 
applies  to  the  district,  which  embraces  that  question :  and  therefore 
if  that  modus  is  not  good,  the  extension  of  it  will  of  course  fail ; 
on  the  other  hand,  if  the  modus  is  held  to  be  a  fit  subject  for  en«' 
quiry  before  a  jury,  that  question  will   be  open  upon  such  an' 
enquiry.      Upon  the  subject  therefore  of  these   modusesy  taking 
those  of  25.  and  Is.  6d.  an  acre,  where  the  payments  are  compara*. 
tively  large  and  are  lost  in  antiquity,  I  am  aware  that  great  jqdges 
have  differed  with  respect  to  ascertaining  the  relative  value  of 
money ;   but  it  has  always  struck  me  to  be  below  the  gravity  of 
a  court  of  justice,  where  the  matter  is  too  hard  for  their  con- 
sciences, to  send  it  to  a  jury,  to  see  how  tliey  can  better  dispose 
of  it. 

Now  the  question  of  this  day  must  be,  to  know,  in  the  first  place, 
how  ftr  the  judges  have  gone ;  and  how  far  they  ought  to  go : 
there  must  be  some  limit,  and  my  argument  will  be  to  show,  that 
the  present  payments  exceed  all  othei*  moduses  that  have  been  esta- 
blished. 

Now,  in  order  to  do  this,  I  must  look  with  some  particularity  at 
the  cases  mj  brother  Wood  has  mentioned.  But  I  cannot  he^) 
saying,  when  I  assume  the  &ct,  that  rankness  is  still  a  subsisting 
doctrine  of  a  court  of  equity ;  that  I  cannot  think  it  was  a  doctrine 
first  invented  by  Chief  Baron  Ward;  it  is  impossible  to  suppose,  if 
Chief  haronWard  was  the  first  person  who  introduced  a  question  of 
this  sort,  that  it  bould  have  been  taken  up  by  as  great  judges  as  ever 
sat  in  this  country.  But,  even  be  it,  that  he  had  lised  that  expres* 
sion  for  the  first  time^  the  question  is,  was  it  a  novel  question  in 
courts  of  equity  that  a  Tnodus  was  too  high  to  be  valid  ? 

I  own  it  does  appear  to  me,  that  that  case  in  1652  was  a  very 
extraordinary  case ;  and  I  am  perfectly  at  a  loss  to  conceive  how, 
in  the  case  of  Chapman  v.  Smithy  when  Lord  Hardwicke  directed  Supra  847. 
so  many  enquiries  to  be  made  in  order  to  ground  his  decree,  a 
modus  cS  Is.  2d.  for  lands  in  the  very  district  to  which  the  modus 
before  him  related ;  namely,  the  district  of  Romney  Marshy  where 
the  parson  himself  had  sued  for  the  establishment  of  Is.  2d.  an  acre, 
coold  have  escaped  attention;  it  does  strike  me  that  there  must 
have  been  something  in  that  authority  that  was  intrinsically  defec- 
tive; because,  if  it  is  considered  as  a  determined  case,  that  a  modus 
of  Is.  2d.  had  been  established,  it  strikes  me  as  a  very  odd  thing, 
that  Lord  Hardwickey  with  all  tlie  enquiries  he  directed,  should 
have  overlooked  it;  it  therefore  seems  to  me  that  that  case  did. 
want  audiority  at  that  time  of  day;  it  seems  to. have  been  i  case 
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1810.  of  that  sort,  where  a  rector  mistaking  his  rights,  the  parishioners 
jy^^^^  felt  themselves  disposed  to  let  him  go  on  with  the  mistake ;  and 
▼•  therefore  that  either  there  was  some  collusion  upon  that  occa- 
^^^  sion,  or  that  the  parson  was  in  an  error,  which  was  not  to  the 
interest  of  the  occupiers  of  the  land  to  rectify.  In  this  case  of 
Chapman  v.  Smithy  a  modtis  of  9d,  per  acre  for  marsh  land,  except 
when  sown  with  com,  or  planted  with  hops,  was  not  determined 
without  trial ;  but  it  turned  out,  what  in  fact  it  was,  a  strong  case, 
with  respect  to  hops  being  plants  of  a  modem  introduction,  which 
gave  it  the  air  of  a  modem  composition;  and  Lord  Hardwicke 
fislt  the  force  of  the  argument,  arising  from  the  comparative  value 
of  money,  because  9d.  an  acre,  according  to  my  idea,  could  not 
stand  that  criterion ;  and  he  introduces  die  distinction  which  has 
been  since  adopted)  but  which,  I  cannot  say,  I  feel  very  much, 
between  a  modm  ior  th^  land,  or  a  farm  moduSf  and  a  modus  for  a 
specific  thing  i  but  Lord  Hardrvicfcet  in  following  this  distinction  of 
9  fiuiQ  modusj  and  a  modus  for  a  specific  thing,  considers  it  as  a 
mere  matter  of  &ct  proper  for  a  jury.  Now  it  is  pnetty  dear,  that 
at  this  time  of  day  Lord  Hardwicte  had  not  arrived  at  that  clear 
and  sound  conclusion  which  all  the  courts  have  since  come  to  in 
that  instance;  he  grounds  himself  particularly  upon  the  case  of 
Giffbrd  V.  Webb.  But  in  Bishop  v.  Chichester^  in  which  case  the 
same  modus  was  iset  up,  Lord  ThurUno  (and  no  person,  perhaps, 
had  more  considered  the  subject  than  he  had,)  said  that  <^  the 
rankness  of  a  modus  depended  upon  the  history  of  money,  and  cer-i 
tainly  was  in  itself  a  question  of  fact  and  not  of  law;  but  that 
although  it  were  a  question  of  fact,  it  was  a  question  which  the 
court  had  often  decided,  that  this  modus  was  notoriously  rank,  and 
if  so,  there  was  no  reason  why  a  court  of  equity  should  direct  an 
iasue^  to  try  a  fact,  of  which  it  was  perfectly  satisfied.''  When  the 
case  o(  Askew  v«  Gfre^ow  came  before  this  court,  we  were  pressed 
with  oontradictcxy  authorities,  and  we  thought  it  better  to  direct 
an  issue  I  but  I  own  the  result  of  that  was  not  satisfintory  to  me, 
and  when  the  cause  came  on,  the  learned  judge  wJ)o  tried  it, 
Mr.  Baron  SuUon^  put  it  very  strongly  to  the  jury,  that  it  exceeded 
the  scope  of  all  probability,  and  even  was  next  to  impossible,  that 
the  price  of  a  lamb  should  be  at  that  time  of  the  day  2s.  Bd. ;  and 
accordingly  he  left  the  juiy  with  tiiis  very  strong  direction ;  and 
they  adopted  his  opinion,  finding  a  verdict  for  the  defendant  upon 
that  occ^on.  There  was  afterwards  an  application  to  this  court  for 
a  new  trial,  upon  the  ground  that  the  learned  judge,  in  his  direc* 
tton  to  die  jury,  had  declared  his  opinion  much  too  decisivdy,  and 
bad  left  no  exercise  of  judgment  to  the  jury ;  the  court,  however, 
lefused  a  new  trial,  and  held  that  the  judge  had  not  exceeded  his 
provipce.  Now  when  I  ^d  diat  in  9  case  of  this  soit»  die  only  efiect 
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of  sending  the  question  to  be  tried  by  a  jury  is,  that^the  judge'     1810. 

should  most  authoritatively  state  what  the  law  is  upon  the  subject,     

that  the  thing  is  not  only  without  the  verge  of  probability,  but  v. 

even  of  possibility,  it  is  strange  to  send  that  to  a  jury  which  is  no       ^*^^' 
question  at  all  for  a  jury.     When  one  considers  the  expence  of 
sending  these  questions  to  a  jury,  if  the  court  has  a  distinct  opi« 
nion  of  its  own,  it,is  bound  to  do  that  which  it  has  a  riglit  to  do, 
to  deliver  that  opinion:  and  not  only  liave  the  court  a  constitu- 
tional power  to  decide  in  the  first  instance ;  but  the  parties  have  a 
right  to  ask  for  the  opinion  of  the  court.     The  same,  modus  came 
before  the  court  of  Common  Pleas  in  Pj/ke  y.  Dowlingf  upon  a   Stipr*ii6c, 
case  directed  by  Lord  BaihwrU  C. ;   but  he  had  precluded  the 
question  by  the  manner  in  which  he  sent  it.     All  these  cases  agree, 
that  rankness  is  a  question  of  &ct ;   but  that  it  is  not,  therefore, 
exclusively  the  province  of  a  jury.     The  court  sends  a  case  to  a 
jury  merely  for  its  own  information,  and  to  satisfy  its  conscience. 
I  think  it  was  in  the  case  oi  Pole  v.  Gardiner ^  that  the  counsel  in    Supra  60i. 
the  argument  for  the  first  time,  in  the  House  of  Lords,  introduced 
the  suggestion,  that  the  owner  of  the  land  might  in  ancient  times, 
from  pious  motives,  have  made  a  beneficial  bargain  for  the  clergy ; 
and  though  a  sanction  was  given  to  the  argument  in  Atkins  v.  Lord  Supra  14 1:?. 
WiUoughly  de  Broke^  yet  it  would  destroy  the  distinction  which 
this  court  has  always  been  anxious  to  preserve  between  moduses 
and  compositions  real,    and  it  is  also   highly  improbable.      In 
O'Connor  v.  Cooke^  which  was  a  modus  of  20/.  a  year  for  all  the    Supn. 
tithes  of  4(K)  acres  of  land ;  and,  therefore,  lower  than  the  present, 
Lord  EldoH  felt  great  reluctance  to  do  what  he  did  upon  the 
occasion. 

Though  I  cannot  touch  the  modus  of  1«.,  it  is  not  that  I  do  not 
feel  that  my  argument  will  not  touch  it  as  well  as  other  moduses ; 
hpt  I  am  precluded  from  going  into  that  from  its  having  been  so 
governed.  Yet  there  are  strong  grounds  for  a  judge  to  say,  hitherto 
yon  have  gone,  but  you  shall  go  no  further.  One  main  ground 
of  my  reasoning  is,  that  which  my  brother  Wood  has  been  extremely 
accurate  in  dissecting,  and  he  will  forgive  me  for  saying,  when 
ref^nring  to  these  ancient  documents  upon  the  subject  of  valuer 
when  he  calculates  upon  one-tenth  of  the  value  paid  at  that  time; 
the  r^tor  is  not  entiUed  to  the  tenth  o(  the  hay,  he  is  not  entitled 
to  the  making  it,  thatching  it,  cutting  it,  and  carrying  it  to  market : 
but  I  will  go  no  farther  back  in  calculations  than  staU  5&,6  Ed.  6. 
c.  14.  5. 13.,  by  way  of  general  illustration  of  what  was  a  quarter 
of  wheat  at  that  time  of  day;  with  respect  to  the  ancient  docu- 
ments allucied  to,  we  cannot  but  suppose,  that  extending  the  scale 
from  l5«  to  20s.  was  to  embrace  cdl  those  circumstances  which 
look  place  from  revolutions  or  famine :  but  you  are  to  look  to  the 
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1810.  fair  and  average  price ;  and  it  appears  to  me  a  plain  result  from 
this  statute,  that  a  quarter  of  wheat  at  that  time  of  day  rarely 
exceeded  6s^  8^  The  cases  that  have  been  decided  upon  the 
subject  of  rankness  of  2s.  and  l5.6c^.,  even  for  corn,  have  never 
been  disputed;  and  I  have  no  difficulty  in  saying,  that  there  must 
have  been  something  radically  wrong  about  it,  that  a  man  should 
be  filing  a  bill  for  a  modus  of  Is.  2d.  for  the  tith%  which  was  worth 
to  him  at  least  105.:  but,  except  that,  there  is  not  one  single  case 
which  has  carried  it  above  Is,  an  acre  for  hay  onl}',  the  land  still 
.  remaining  liable  to  the  tithe  of  wool,  of  lamb,  and  every  other 
predial  tithe,  and  likewise  to  agistment-tithe. 

Macdonald  C  B.  I  take  the  short  question  to  be  this,  whether 
there  be  any  period  between  the  shilling  already  established,  and  a 
sum  amounting  to  the  value  of  the  thing,  at  the  end  of  the  12th 
century.  Now,  it  seems  to  me,  after  the  struggle  that  has  taken 
place  in  this  court,  and  in  the  court  of  Chancer}',  laboured  with 
the  greatest  ingenuity  to  get  at  the  possibility  of  Is.  being  payable 
as  a  modtis  for  part  of  the  produce  of  an  acre  of  land  (for  the  hay  is 
no  more),  to  go  50  per  cent,  beyond  that  in  one  instance,  and  100 
per  cent,  in  another,  would  be  going  too  far ;  and  that,  therefore, 
the  court   exercises   its  jurisdiction  properly  in   stopping  where 

Supra 601.  it  does.  In  Pole  v.  Gardiner^  this  court  held  that  \2d.  an  acre 
tor  meadow  land,  and  M.  for  high  meadow  were  bad  moduses ;  and 
though  the  House  of  Lords  reversed  the  decree,  they  forbore  to 
give  costs ;  from  whence  I  conclude,  that  they  thought  it  a  question 

Supra  708.  of  very  great  difficulty.  In  fVebb  v.  Giffard^  Sd.  a  lamb  was  held 
good  in  tliis  court,  and  affirmed  in  the  House  of  Lords ;  but  Lord 
Thurlow  C.  ventured  to  give  a  different  opinion,  expecting,  I  dare 
say,  that  a  decision  of  the  Lords  would  be  taken  a  second  time  upon 

Supra  645.  it.  In  Bate  V.  Hodges^  Is.  for  hay  and  all  small  tithes,  except 
bops,  wereJield  good;  but  that  was  decided  after  considerable 
fluctuation  of  opinion,  and  the  opinion  was  qualified  at  last  with  a 
species  of  protest  against  this  being  a  proper  modus  in  the  case  of 

Supra  847.  hay  alone.  In  Chapman  v.  Sviith,  Lord  Hdrd^k^s  mind  was 
greatly  agitated,  though  the  modus  there  set  up  was  only  9d.  for 
the  tithe  of  hay,  and  pasture,  and  all  small  tithes,  except  flax, 
hemp,  and  bops;  in  that  case  he  sent  for  aiid'  had  the  benefit  of 
.Lord  C.  Baron  ^ar^s  notes ;  and-  it  is  observable,  that  he  rested 
upon  two  of  the  cases  I  have  already  mentioned,  from  which  it  is 
clear  that  he  did  not  think  those  cases  were  little  to  be  regarded. 

Supra  1166.  The  case  of  Pyke  v.  Dowling  is  the  next,  and  I  have  been  informed, 
that  when  this  case  was  sent,  worded  as  it  was,  to  the  court  of 
Common  Pleas,  there  was  rather  a  smile  in  Westminster  HalL     In 

SupTmi499.  Markhamy.  Huxley^  it  was  Is.  for  a  day's  math;  that  was  also 
supported,  which  answered  to  Is.  for  rather  more  than  an  English 

Supra  94f  acrc.     In  Gale  v.  Carpenter^  we  find  the  first  instance  of  an  at- 
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tempt  to  set  up  Ss.;  but  that  was  not  as  in  the  present  instance  for      1810. 
hajr  only,  but  for  all  grain  in  enclosed  fields,  and  ISd.  for  common 
field  lands,  and  the  decree  against  those  moduses  was  acquiesced  in,  v. 

in  OConnor  v.  Cooke.\  It  is  clear  Lord  EMon  in  his  private  judge-  ^^"^^ 
ment  considered  a  Tnodus  of  Is.  to  be  a  monstrous  payment  I  can- 
not  think  myself  warranted,  after  so  much  difficulty  on  the  part  of 
a  succession  of  judges  in  cases  of  Is^  to  add  to  it  one  case  of  50  per 
cent,  and  in  the  other  100  per  cent^  when  the  possibility  of  9(/. 
and  Is.  have  been  doubted  by  the  greatest  lawyers.  These,  there- 
fore, are  reasons  which  satisfy  me  that  these  two  moduses  ought  not 
to  go  to  a  jury. 

Thomson  B.,  absent,  was  stated  by  the  Ld.  C.  Baron  to  concur  with 
him. 


I  1810. 

P.  51  Geo.  III.     A.  D.  1810,  1811.     Scac.  ^%V 

1811. 

Bennett  v.  NecUe.     [ Wightw.  SS*.]  May  6.' 

Bill  for  tithes  filed  by  the  rector  oi  Skeffingtan  county  of  2>jV«-  1T>e  court 
ter.    Defendants  by  their  answer  claim  to  be  exempted  from  pay-  direct  an 
ment  of  all  manner  of  tithes  arising  from  the  lands  in  question  »»«« ^  ^rx 
(about  700  acres),  save  and  except  a  certain  modtis,  or  ancient  com-  tion  real 
position,  or  rate,  or  customary  payment  of  40/.  per  annum,  pay-  J^5"j^ 
able  half-yearly  at  Lady  day  and  Michaelmas  old  style.  has,  by  his 

For  the  defendants  it  was  contended,  that  the  notice  given  in  *"s^«-^ 

...  onlyallcged 

this  case  to  dissolve  the  composition,  supposing  it  to  be  a  mere  a  modus, 

temporary  payment,  was  insufficient,  being  to  determine  the  com-  ^j^J^ 

position    "  at  and  from  the  25th  day  of  March^  when  your  year  in  the  an. 

therein  will  expire ;"  and  it  was  insisted  upon,  that  they  were  en-  Jiefend^ 

tilled  to  take  the  objection  now,  having  in  their  answer  stated  that  could  not 

they  could  not  be  affected  by  the  notice  in  any  way,  which  gave  by  thrno- 

the  plaintiff  to  understand  that  they  intended   to   object  to   the  ^ce  in  any 

notice  in  every  possible  way ;  and  that  they  might  make  that  objec-  a  sufficient 

tion,  however  inconsistent  with  the  rest  of  the  answer,  was  clear  from  intimation 

to  the  plain- 

Adams  v.  fVaHer^^  and  Bishop  v.  Chichester »f  tiff;tliat  de- 

Macdonald  C.  B.     By  the  plaintiflfe  proceeding  afterwards,  it  is  f^^*^^ 
impossible  that  he  could  be  aware  of  your  intending  to  object  to  rely  on  the 
the  insufficiency  of  the  notice.     The  question  then  is,  whether  the  J^^JJ^'^j^. 
court  will  admit  of  an  ambiguous  notice  of  your  intention  ?    Now  the  notice. 
such  an  equivocal  expression  as  that  in  the  answer,  cannot  be  con-  j^^™ 
sidered  as  a  sufficiently  clear  intimation  to  the  plaintiff  that  the  de-  t  Supra 
fendants  intended  to  rely  on  the  insufficiency  of  the  notice.     Objec-  ^^^®* 
tion  overruled. 

On  the  part  of  the  plaintiff  a  bill  filed  by  a  former  rector,  and  the  The  answer 
answer  to  it,  were  read ;  but  upon  attempting  to  read  a  cross-bill  bju  not  al- 
and answer  between  the  same  parties,  it  was  objected  that  ^^j^'^J^i?* 
answer  could  not  be  admitted,  being  evidence  ibr  the  party  by  the  though  Hm 
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ISIO.     party  himsel£     For  the  (dabtiffit  was  urged,  that  this  might  be 
jugrnsg     **^^"  *s  P**"^  of  the  proceedings  in  the  former  cause. 

▼.  Thomson  B.     When  issue  is  joined,  or  any  decree  is  made,  you 

•^*°^'  may  take  the  bill  and  answer  as  introductory  to  and  explanatory  of 
original  the  decree ;  but  here  it  does  not  appear  that  any  thing  was  done 
BwerwM  °"  ^^P^'^  ^^^  cross  bill  and  answer.  Objection  allowed. 
re«d,  there  The  Solicitor  General^  Dallas^  and  Dowdeswell  for  plaintiff.  The 
no'funber'^  payment  of  40/.  per  anAum  for  700  acres  of  land  would  amount  to 
proceedings  more  than  l5.  an  acre :  the  Court  therefore  would  be  bound  to  de- 
bill  and  an.  ^^^^^  ^^  account  because  of  the  rankness ;  we  shall  also  shew  by 
■wer.  documentary  evidence  that  long  since  the  time  of  legal  memory  the 

whole. living  did  not  amount  to  half  that  sum. 
Mky  e.  Daunceyj  Leach^  and  Heald  for  the  defendants. 

Wood  B.  (after  shortly  stating  the  case).  The  plaintiff,  in  order 
to  negative  the  immemoriality  of  the  moduSf  has  produced  evidence 
to  prove,  that  this  payment  originated  in  an  agreement  between  the 
rector  and  parishioners  within  time  of  legal  memory ;  and  that  evi« 
dence  seems  to  carry  the  agreement  back  to  a  period  before  the  re* 
straining  statute  of  Eliz^  upon  which  the  defendant's  counsel  con- 
tend, that  although  this  evidence  negatives  a  prescriptive  moduSf  it 
yet  affords  a  ground  to  presume  a  composition  real,  meaning  a 
perpetual  composition,  made  between  tlie  reign  oi  Richard  1st  and 
the  ISth  ofJEliz. ;  and  that  as  this  appears  from  the  plaintiff's  own 
evidence,  the  court  ought  to  send  the  question  to  a  jury  to  be  tried. 
And  one  general  and  important  question  has  been  argued,  and  that 
is,  whether  usage  and  continual  payment  alone  are  not  sufficient 
evidence  to  be  sent  to  a  jury,  and  from  which  they  may  presume 
that  such  a  composition  real  did  exist  as  the  origin  of  such  usage 
and  payment. 

Upon  this  first  point,  as  well  as  upon  some  others,  the  rankness 
otmoduses  and  the  not  presuming  a  grant  against  a  lay  impropriator 
from  usage  and  enjoyment,  it  is  my  misfortune  to  differ  in  opinion 
from  some  decisions  of  this  court,  not  from  captious  motives,  but 
from  a  conscientious  conviction  that  those  decisions  are  not  founded 
upon  the  true  principle  of  law  and  justice,  and  therefore  I  feel  it 
my  duty  to  endeavour  to  effect  a  restoration  of  the  law  to  its  true 
constitutional  and  legitimate  standard :  when  I  shall  be  told  by  the 
highest  court  of  judicature  in  this  kingdom,  assisted  by  the  other 
judges  of  Westminster  HaU^  (as  I  suppose  that  assistance  would  be 
called  in)  that  the  decisions  I  oppose  are  right,  I  shall  then 
acquiesce  and  conform  to  them.  I  have  already  given  my  opinion 
in  the  case  of  the  Attortiey  General  to  the  Prince  of  Wales  v.  Sir 
John  St.  AiJyn{a\  and  others,  that  a  court  of  equity  cannot  try  a 
mere  legal  title,  but  that  it  must  be  tried  at  commoa  law  by  a  jury. 

(«)  Wil^tw.  167. 
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I  have  giTen  my  opinion  in  the  case  otHeaton  t.  Cooke*,  and  otherst     1810. 
that  courts  of  equity  cannot  try  questions  of  custom  or  prescription, 


but  that  they  must  be  sent  to  be  tried  by  a  jury.    And  I  must  here         ▼• 
make  one  remark,  that  my  meaning  may  not  be  mistaken  in  one 
point,  that  I  may  not  be  supposed  to  be  contending  that  courts  of  i66«. 
equity  are  not  judges  of  the  facts  as  well  as  of  the  equity  of  a  case, 
fbr  I  do  not  contend  for  any  such  thing :  undoubtedly,  in  general, 
they  are  judges  of  the  &ct  upon  which  the  equity  is  raised,  they 
could  not  otherwise  exercise  their  jurisdiction.     My  proposition 
was,  and  is,  that  there  are  certain  branches  of  the  law  that  are  not 
within  die  jurisdiction  of  courts  of  equity ;    namely,  legal  titles, 
customs,  and  prescriptions,  which  must  be  tried  by  a  jury.     It  is 
the  right  and  privil^e  of  the  sutgect  to  have  them  tried  by  com- 
mon law,  and  by  a  jury  confirmed  to  the  subject  by  the  real  charter 
of  our  liberties  and  many  subsequent  statutes ;   and  when  such 
questions  occur,  incidentally,  in  a  court  of  equity,  the  court  ought 
to  transmit  them  to  their  proper  tribunal  ibr  decision,  and  to  have 
those  decisions  returned  to  them  to  proceed  upon.     In  other  cases, 
courts  of  equity  may,  or  may  not,  send  disputed  facts  to  a  jury,  ae« 
ccnrdiDg  as  they  do,  or  do  not,  find  any  difficulty  in  determining 
the  fiict  themselves,  and  that  is  what  is  properly  called  sending  it 
to  a  jury  to  inform  the  conscience  of  the  court.     But  if  it  is  meant, 
that  it  is  to  depend  upon  the  conscience  of  a  court  of  equity, 
whether  the  subject's  l^al  title  to  his  freehold,  or  to  his  customs, 
or  prescription,  shall  be  determined  by  the  common  law  and  a 
jury ;  wUh  humble  deference^  I  say,  that  is  not  the  law  and  consti- 
tution of  Ef^lamL 

With  respect  to  the  present  question,  before  I  proceed  to  examine 
it,  it  may  be  necessary  to  define  what  is  a  composition  real,  and 
what  is  a  modus :  they  are  one  and  the  same  thing  in  their  nature 
and  substance,  though  commencing  at  different  periods.  A  tnodtis  is 
a  composition  made  between  the  parson,  patron,  ordinary,  and  land- 
hdders  before  the  reign  of  Richard  1st.;  a  composition  reel  must  be 
made  between  the  reign  {^Richard  the  1st.  and  before  the  Idth  of 
Eliz^  op  to  which  period  such  compositions  might  be  made.  The 
period  of  commencement  then  is  the  only  difference :  the  former,  it 
is  admitted,  may  be  proved  by  usage  alone ;  the  latter,  it  is  contended, 
cannoC 

In  this  case  I  shall  confine  myself  to  the  question,  whether  usage 
alone  is  evidence  of  a  composition  real,  meaning  always,  in  using 
that  term,  a  composition  legally  made  between  the  reign  of 
Rich.  1st.  and  the  IS  Eliz.  I  will,  first  of  all,  fully  and  feirly  state 
all  the  cases  I  have  met,  from  which  the  negative  of  that  propo- 
sition is  attempted  to  be  sustained,  with  such  observations  as 
occur  to  me  npon  them,  and  shall  then  proceed  to  answer  them. 
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1810*     The  first  is  that  oi  Bobinson  v.  Appleton  *,  and  the  whole  case,  as  it 

is  reported  in  GwiUimt  is  this :  "  Bill  for  tithes.    The  defendant  set 

T.         forth  a  real  composition  made  before  the  time  of  queen  Elizabeth^ 

•  R^****^       between  the  parson,  patron,  ordinar}',  and  occupier,  by  which  an 

1101.  acre  (meaning  Is.  an  acre)  was  agreed  to  be  paid  in  lieu  of  tithe 

hay  on  the  lands  through  the  district  di  Disfarth^  in  the  parish  of 
Tepcliffe^  in  Yorkshire,  All  the  evidence  in  the  cause,  so  far  as  it 
went,  tended  to  prove  a  modus.  The  court  were  of  opinion,  that, 
though  in  a  case  of  a  real  composition,  it  is  not  necessary  to  pro- 
duce the  deed  of  composition,  yet  there  must  be  evidence  tending 
to  show  that  such  a  deed  had  been  executed,  whereas  the  evidence 
in  this  case  went  to  show  a  prescriptive  payment  or  modus^  which 
ought  not  to  be  confounded  with  a  real  composition.     Decree  for 

Supraii22f  an  account  of  tithes  in  kind."  And  in  Smith  v.  Goddard,  in  Ser- 
jeants'-Inn  Hall,  at  the  sittings  after  Michaelmas  term  in  the  same 
year,  the  same  point  was  determined.  This  case  is  also  reported 
in  Wood  (a),  and  there  it  does  not  appear  that  the  composition  was 
pleaded  with  that  formality  as  stated  in  the  report  of  Gwillim  g  it 
is  stated  thus :  ^^  That  there  was  within  the  said  township  a  real 
composition  of  12  pence  an  acre  payable  at  Christmas  yearly  to  the 
proprietors  of  the  said  tithe  in  lieu  of  all  tithe  hay  growing  therein.*' 
He  does  not  take  the  least  notice  of  the  ground  upon  which  the  de« 
cree  was  founded.  The  decree  appears  to  be  signed  by  Smith  Chief 
Baron,  Eyre  amXHotham  Barons.  This  case  in  GwiUim  is  reported 
from  a  manuscript  note,  but  whose  note  it  was  nobody  knows ;  it 
appears  to  have  been  decided  without  any  argument  of  counsel, 
any  cases  cited  to  support  it,  or  any  discussion  upon  it,  without 
any  time  being  taken  to  consider  it,  and  by  three  judges  only ;  and 
the  case  of  Smith  v.  Goddard  followed  in  tlie  same  way.  It  has 
been  implicitly  followed  since,  and  I  will  state  what  I  find  repoited 
on  that  head. 

Supraiisa  The  first  case  was  in  the  year  following  (1778),  Haywood  v. 
Nichdlsj  in  the  King's  Bench,  tried  before  Mr.  Baron  Eyre  upon 
the  circuit  (one  of  the  Barons  who  concurred  iii-.the  decision  in  iZo- 
binson  v.  Appleton).  This  was  a  feigned  issue  founded  upon  an 
inclosure  bill  to  try,  first,  whether  the  sum  of  4/.  paid  in  lieu  of 
the  tithes  of  a  farm  was  paid  as  a  modus  in  lieu  of  .the  tithes; 
secondly,  whether  it  was  paid  as  a  composition  real.  Baron  Eyre 
told  the  jury,  that  .where  there  was  no  evidence  given  than 
that  of  a  certain  annual  sum,  it  must  be  considered  as  proof 
of  a  moduSf  and  was  not  sufficient  to  prove  a  composition  real. 
The  jury  found  a  verdict  for  the  modus.  There  was  a  motion  made 
for  a  new  trial  upon  the  ground  of  rankness,  and  ihe  case  of  Smith 
V.  Goddard  was  cited  by  Adair  as  determined  in  the  sittings  after 


(a)  4  Wood's  Peer.  10. 
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the  then  last  Michaelmas  term,  when  a  modm  was  proved  to  have     1810. 
been  paid  regularly  for  150  years.     The  defendant   afterwards   ''T~T!7 
varied  his  case,  and,  instead  of  stating  it  to  be  a  moduSj  wished  to        ▼. 
state  it  as  a  composition  real ;  but  the  court  would  not  grant  an      ^'^^^ 
issue  upon  that  ground,  but  only  whether  it  was  a  modm  or.  not, 
because  the  mere  fact  of  payment  was  no  evidence  of  a  real  com- 
position.    Lord  Mansfield  says,  to  support  an  uninterrupted  usage 
you  presume  any  thing.     I  take  the  distinction  between  a  modus 
and  a  real  composition  to  be  settled :  that  is  a  point  that  has  been 
relied  upon.     There  is  a  great  difference  between  a  modus  which  is 
rank  upon  the  face  of  it,  and  that  which  is  to  be  made  so  by  evidence; 
as  if  there  were  a  modus  of  1^.  for  a  sheep,  that  would  be  rank  upon 
the  face  of  it :  it  has  been  argued  that  Lord  Man^eld  recognizes 
Mr.  Baron  Eyr^s  distinction  between  the  evidence  to  prove  a  modus 
and  a  real  composition.     It  is  impossible  he  could  mean  any  such 
thing,  when,  in  the  preceding  sentence,  he  says,  to  support  an  un- 
interrupted usage  you  presume  any  thing :  would  he  not  then  have 
excepted  the  composition  real  ?  all  that  he  meant  was,  that  as  to 
the  one  it  was  of  prescriptive  antiquity,  and  that  the  other  was  made 
after  the  time  of  legal  memory,  and  before  tlie  restraining  statute : 
for  only  three  years  afterwards,  in  Franklin  v.  Holmes^  he  said  that  Supniss^. 
he  was  not  satisfied  that  a  composition  real  might  not  be  proved 
by  usage  alone.     In  GrooilUm  there  is  a  note  upon  the  case  of  i/oy- 
rtood  V.  NiehollSf  where  Smith  v.  Goddard  is  quoted ;  the  fair  in-  Sec  supra 
ference  from  it  is,  that  Mr.  Justice  £f///^r  was  surprised  at  the  ^^^^' 
decision,  and  had  been  to  the  Chief  Baron  to  inquire  about  it, 
and  had  got  that  answer ;  and  the  answer  imported  that  no  such 
general  rule  as  that  a  composition  real  could  not  be  proved  by 
usage  alone  was  laid  down.     The  next  case  is  Franklin  v.  Holmes^  Suprai2S9. 
tried  before  Heath  J.  at  Oxford.     Upon  opening  the  evidence  in 
support  of  the  real  composition  which  was  attempted  to  be  main- 
tained by  the  testimony  of  witnesses,  in  such  manner  as  prescriptive 
rights    are   usually  proved,   the  Judge  asked  whether  there  was 
any  evidence  other  than  the  proof  of  payment  by  the  testimony  of 
living  witnesses,  whence  a  presumption  might  arise,  or  an  inference 
be  drawn,  that,  the  composition  in  question  existed  before  Id  Eliz. 
Upon  being  answered  in  the  negative,  the  plaintiff  was  nonsuited  > 
and,  upon  the  motion  for  a  new  trial.  Lord  Mansjield  said,  ^^  None 
of  the  issues  were  tried ;  the  reason  why  the  second  was  not  tried 
is,  that  they  cannot  prove  a  real  composition  by  presuming  a  grant 
before  IS  JE/iz.,  but  I  am  not  satisfied  of  that.     The  judge  thought 
he  could  not  endorse  a  different  custom  where  an  issue  is  directed 
widiout  an  order.    It  ought  to  be  endorsed,  and  valeat  quantum 
valere.  potest*    Rule  for  a  new  trial  made  absolute.    The  next  case 
is  Heathcote  y*  Mainwaringf  Rolk,  1791;  whteh  case  imports  nq  Supnii3S4. 
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1810.     more  than  that  counsel  on  one  side  state,  and  the  other  admits 
that  such  a  point,  viz.  that  a  composition  real  could  not  be  esta- 
T.         blished  without  shewing  the  deed,  or  proving  its  existence,  had 
•^'*^'      been  determined  in  the  Exchequer :  and  the  Master  of  the  Rolls 
Agreed  that  it  had  been  so  determined :  how  the  question  arose  does 
not  appear ;  there  was  no  discussion  on  the  point,  nor  any  deter- 
Soprai377.  mination  concerning  it.      There  is  another  case  of  Sawbridge  t. 
Benton^  in  which  this  court,  assuming  from  the  cases  of  Robinson 
V.  Applelonj  and  Smith  v.  Goddard^  that  usage  will  not  prove  a  com* 
position  real,  consider  whether  th^  evidence  in  that  cause  does  not 
prove  a  composition  real ;  and  they  hold  it  does.     These  two  cases 
have  been,  implicitly  followed  without  examination,  and  I  think  I 
may  add,  that  the  court  of  King's  Bench  was  not  satisfied  with  them, 
S«pim757.    The  case  of  the  Corporation  of  Bury  v.  E/oans  has  been  alluded  to, 
but  I  think  it  has  very  little  bearing  upon  the  question*     Observe 
the  distinction  made  by  Lord  King  C.  assisted  by  Reynolds  J.  and 
Supra  679i    Fortescue  J.  in  Chapman  v.  Monson.     Lord  C.  Baron  Comyns^  in  the 
Corporation  of  Bury  v.  Evans^  seems  to  difier  in  some  resTpects  from 
•  Supra       ^®  ^*s®  ^f  Slade  v.  Drake  *,  and  the  bishop  of  Winche^er's  casef ; 
S85.  for  by  these  cases  it  appears,  that  a  layman  might  be  totally  dis- 

1^7,^"       charged  of  tithes  by  an  instrument  made  by  the  parson,  patron, 
and  ordinary,  even  without  consideration ;  whereas  Lord  C.  Baron 
Comyns  says,  *^  a  grant  of  them  was  void,  unless  made  upon  a 
valuable  consideration,  so  that  there  was  quid  pro  quo ;  as  was  the 
ease  in  a  real  composition  or  modus  decimandiy  because,  being  appro- 
priated to  spiritual  persons  as  their  proper  and  peculiar  mainte- 
nance,  they  could  not  be  given  a  layman  ;"  and  this  I  take  to  be 
the  better  opinon.     He  argues  that  a  layman  cannot  be  discharged 
from  tithes,  for  a  real  composition  shall  not  be  intended  unless  it  be 
Supra  385.    shewn*     In  Slade  ^.Thake^  Lord  Hobart  saySf  ^*  but  now  note  a 
strange  anomaltm  in  this  case,  tithes  difiering  from  all  other  cases  in 
law,  for  whereas  prescription  and  antiquity  of  time  fortify  all  other 
titles,  and  suppose  the  best  beginning  that  law  can  give  them,  in 
this  case  it  works  clean  contrary,  for  wherever  a  grant  of  a  parson, 
patron,  and  ordinary  is  good  of  itself  without  any  recompence  or 
consideration,  when  it  runs  out  to  prescription  it  dies  and  perishes, 
whereof  no  other  reason  is  given  but  that  our  books  say  that  a  man 
niay  prescribe  in  modo  decimandij  but  not  in  non  decimando,  and  this 
irtfiworem  ecdesia^  lest  laymen  should  spoil  the  church."   Is  not  this 
enough ;  are  we  to  create  anomala  ?     In  the  case  of  a  modus,  w« 
have  the  declaration  of  the  Lord  Chancellor  and  two  Judges,  that 
there  is  no  colour  to  say  that,  because  in  so  great  a  length  of  tim« 
the  ifistrument  is  lost  the  modus  is  also  lost,  and  if  the  modus  is  not 
tost  why  is  the  composition  real  lost  ?     They  are  both  moduscs,  and 
haive  tbeir  origin  from  the  same  source.     A  modus  or  real  corn* 
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position  differs  from  an  agreement  in  non  decimando  in  one  very      1810. 
essential  feature ;  in  the  latter,  viz,  non  decimando^  there  is  no  trace     ^  ^ 
of  any  agreement  without  producing  the  agreement  itself;  but  a         t. 
modus  or  a  composition  real  carries  in  itself  by  constant  payment      ^'^^ 
internal  evidence  of  its  having  an  origin  in  actual  composition  and 
agreement. 

J  shall  next  proceed  to  consider,  whether  from  the  earliest  times, 
it  has  not  been  an  established  principle  of  evidence  to  presume 
deeds  and  grants  from  uninterrupted  usage  only ;  there  was  a  case 
in  the  Exchequer  chamber,  Grimes  and  others  v.  Smithy  which  Supra  15S. 
turned  upon  the  validity  of  an  impropriation,  the  original  instru- 
ment of  which  was  shown,  dated  the  22d  Edw*  4th.,  and  in  which 
there  was  a  condition,  that  a  vicarage  should  be  competently  en- 
dowed, which,  it  was  alleged,  had  never  been  done,  and  therefore 
the  impropriation  was  void,  and  in  truth  there  was  no  instrument, 
nor  direct  proof  of  any  endowment  of  the  vicarage.  But  inasmuch 
as  during  all  the  time  since  the  impropriation,  (there  being  105 
years,)  vicars  had  in  fact  been  presented,  admitted,  instituted,  and 
inducted  and  paid  first  fruits  and  tenths,  *^  it  was  resolved  by  all 
the  ooort,  that  it  should  be  presumed  that  the  vicarage,  in  respect  of 
continuance,  was  lawfully  endowed  for  that  omnia  presumtmtor  so- 
lemniier  esse  acta^  and  it  would  be  of  dangerous  precedent  to  ex<* 
amine  the  originals  of  impropriations  of  any  parsonages  and  en- 
dowments of  vicarages,  for  the  originals  of  them  in  time  will  perish*'* 
What  is  the  principle  established  in  this  case?  It  is  that  in  respect 
of  the  &ct  of  continuance,  the  endowment  should  be  presumed :  now 
the  position  contended  for,  in  the  present  case,  is  directly  contrary 
to  that  principle ;  it  is  contended  that  a  composition  real,  shall  not 
be  presumed  in  respect  of  continuance.  What  is  the  reason  why  in- 
struments should  be  presumed  from  the  fact  of  continuance  ?  because 
the  originals  of  them  in  time  will  perish ;  and  will  not  an  instru- 
ment of  composition  perish  in  2S9  years,  as  well  as  an  endowment 
in  a  less  period  of  105  years  ? 

There  is  also  another  case,  Bcdle  v.  Beard,  where  the  question  Supra  ss8« 
was,  whether  the  plaintiff  was  entided  to  the  advowson  of  the 
church  of  Kimbolton?  and  this  depended  upon  the  question,  whe- 
ther it  passed  by  the  King's  grant  of  the  manor,  cum  paiineniibuSf 
to  Humphrey  de  Bohun,  Earl  of  Hereford,  whose  issue  granted  it 
to  die  prior  of  Slonelt/;  viz.  whether  it  passed  under  the  words,  mane^ 
rimn  cumpertinentibus.  The  defendant  had  obtained  a  presentation  of 
the  queen,  pretending  that  the  said  church  was  not  lawfully  impro- 
priate to  the  said  prior.  But  it  was  resolved  by  the  Lord  Ellesmere, 
Lord  Chancellor  J  with  the  principal  Judges,  and  upon  consideration 
of  precedents,  that  the  plaintiff  should  enjoy  the  said  rectory.  ^^  For 
although  the  advowson  did  not  pass  by  the  grant  of  the  king,  by  these 
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1810.  words  ctm  perlinentibusp  yet  it  shall  be  now  intended,  in  respect  of 
the  ancient  and  continual  possession,  that  there  was  a  lawful  grant  of 
the  king  to  the  said  Humphrey^  who  granted  it  in  fee,  so  that  he  might 
lawfully  grant  it  to  the  said  priory  {omnia  prest^mitUtdr  solemniier  esse 
acia\  and  should  be  presumed  to  be  done,  which  might  make  tlie 
ancient  impropriation  good,  for  tempus  est  edax  rerwn  g  the  record 
and  letters  patent,  ai}d  other  writings,  are  either  consumed,  or  are 
lost  or  embezzled,  and  God  forbid  that  the  ancient  grants  and  acta 
should  be  drawn  in  question,  although  they  cannot  be  shown  which 
at  first  was  necessary  for  the  perfection  of  the  thing ;  and  if  the  im- 
propriation had  been  drawn  in  question,  in  die  lifetime  of  any  of 
the  parties  to  it,  they  might  have  shown  the  truth  of  the  matter ;  but 
after  the  death  of  all  the  parties,  and  after  so  many  successions  of 
ages  (in  all  of  which  the  said  church  was  esteemed  and  believed  to 
be  rightfully  impropriate),  if  any  objection  or  exception  should  now 
prevail,  the  ancient  and  long  possession  of  the  owners  of  die  said 
rectory  should  hurt  them.  For  if  these  objections  or  exceptions' 
had  been  made  in  lives  of  the  parties,  without  any  quesdon  they 
had  been  answered,  or  otherwise  in  so  ipany  successions  of  ages,  it 
would  have  been  impeached  or  impugned.'*  Here  is  another 
instance  where,  in  a  direct  question  with  the  queen's  presentee,  a 
grant  of  the  crown  was  presumed,  in  respect  of  ancient  and 
continual  possessions;  yet  it  might  have  been  alleged|  you  can- 
not presume  the  king's  grant,  because  all  the  king's  grants  are 
upon  record,  and  besides  there  is  an  established  maxim,  ntdbtm 
temptts  occtm^ii  regi^  as  there  is  a  similar  one  with  respect  to  the 
church. 

But  these  enlightened  judges  considered  that  the  records  ami 
wridngs  which  were  necessary  for  die  perfecdon  of  the  thipg  a( 
first,  might  be  consumed  or  lost,  and  therefore  wisely  and  jusdy 
adopted  the  next  best  evidence  of  them,  namely,  the  fact  of  long 
possession  and  enjoyment,  and  their  reasoning  upon  it  is  unai^ 
swerable ;  if  it  has  not  a  lawful  origin  in  the  succession  of  so  many 
ages,  it  would  have  been  impeached  or  impugned.  Ho  not  these 
cases,  and  the  principles  upon  which  they  were  decided,  equally 
apply  to  cases  of  composidon  real  as  to  grants  and  letters  patent 
from  the  crowa? 

I  will  shortly  mention  many  other  cases  which  have  been  de- 
cided upon  the  same  grounds.  The  King  v.  Carpenter,  (a)  That 
was  an  informadon  in  the  nature  of  a  j^(o  tvarra»/o  against  the 
defendant,  who  fiirmed  the  dudes  upon  coals  imported  of  the  city 
o^  London:  upon  evidence  of  constant  payment  and  theiiTt ancient 
^bles  of  duties,  a  grant  was  presumed,  though  the  use  of  coals 

(a)   12  Sbow.  47. 
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#ithia  the  city  di  Lottdon  began  Within  the  time  df  I^al  prcscHp-      1810. 
tion,  so  the  Mcyor  ^Kingston  npofi  Hull  v.  Hom^{a\  where  the 
court  hekl^  that  a  grant  or  charter  from  the  crown,  which  ought  to 
be  by  matter  of  record,  may,  under  legal  circumstances,  be  pre- 
Slimed^  though  within  legal  time  of  memory.     In  delivering  Uie 
j«f%€ment  of  the  court.  Lord  Mansfield  says,  **  tEere  is  a  great 
difierence  between  length  of  time,  which  operates  as  a  bar  to  a 
datiDt  and  which  is  only  used  by  way  of  evidence."  —  ^^  Length  of 
time^  used  merely  by  way  of  evidence,  may  be  left  to  the  consider- 
^oo  of  a  jary  to  be  credited  or  not,  and  to  draw  their  inferences 
one  way  or  the  other,  according  to  circumstances.*'     That  is  all 
that  is  contended  for  in  this  case  now  before  the  court,  that  it  may 
be  sent  to  the  consideration  of  a  jury,  that  they  may  draw  their 
infisreoce  therefrom.    Lord  Mansfield  in  that  case  also  says,  ^^  in 
the  case  of  a  supposed  bye-law,  usage  is  allowed  to  support  it 
without  any  proof  of  the  existence  of  such  a  bye-law,  or  the  loss 
of  it*     But  the  principle  is  a  right  one,  namely,  in  favour  of  the 
rights  which  parties  have  long  been  in  peaceable  and  quiet  posses- 
fioa  o£     I  have,  myself,^'  adds  Lord  Man^ld^  ^^  taken  it  to  be 
established  in  point  of  law,  that  though  the  record  be  not  pro- 
dnced,  nor  any  proof  adduced  of  its  being  lost,  yet,  under  circum- 
stspms  it  may  be  left  to  the  consideration  of  a  jury,  or  a  court  of 
eqnitjry  if  the  case  oomesr  properly  before  them,  whether  there  is  not 
a  ffuf^V**  glroond  to  presume'a  charter."  Now,  does  not  this  prove, 
that  a  real  composition  may  be  left  to  the  consideration  of  a  jury, 
upon  Usages  though  the  instrument  is  not  produced,  or  any  proof 
fp9fSk  of  its  existence  or  loss  ?  In  another  case,  Powell  v.  Milbank  (£), 
tried  before  Lord  Mansfield^  relative  to  the  right  of  presentation  to  the 
dmpA  oiOkester  le  Street^  he  left  it  to  a  jury  to  say,  whether  from  two 
adverse  nominations,  (although  the  advowson  had  been  reserved  to 
die  crown  in  the  original  grant,)  and  possession  under  them,  they 
would  not  presume  a  grant  from  the  crown  of  the  right  of  present* 
aSion :  the  jury  presumed  a  grant,  and  found  a  verdict  accordingly. 
TUa  case  has  since  been  recognized  by  all  the  judges  in  Oxenden  Aupraiiis. 
▼•  Skmner^  before  Lord  Kenyan^  at  the  sitting  after  Trinity  terra, 
179S.  On  a  long  poslsession  of  a  portion  of  tithes.  Lord  Kenyon  said, 
^  the  Dean  and  Chapter  of  Bochester  might  before  the  1  Sth  Eliz. 
have  alienated  them;  I  am  very  dear,  that  on  a  possession  of  two 
centuries  and  a  hal^  I  must  tdl  the  jury,  that  they  should  pre** 
any  conveyance  from  the  dean  and  chapter.^    By  parity  of 
a  real  composition  before  the  same  sera,  may  be  pre- 
from  long  poasession. 


(«}  Cowp.  103. 
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1810*  Before' the  determination  of  the  case  of  Read  v.  Bivckman{a\ 

"^^^^      in  the  Kmg's  Bench,  1789,  it  had  been  a  rule  of  pleading,  that 
v.^        where  a  party  claimed  any  right,  or  interest,  or  discharge,  which 
could  not  pass  without  an  instrument  under  seal,  he  must  have 
pleaded  such  instrument  and  made  a  profert  of  it  to  the  court :  but 
the  court  seeing  how  much  it  militated  against  every  idea  of  reason 
and  justice  to  say,  that  because  deeds,  which  were  in  their  nature 
perishable,  cannot  always  be  preserved,  a  party  who  is  to  derive  a 
benefit  or  title  under  them,  shall  be  bereaved  of  that  title  in  the 
event  of  their  being  lost ;  held,  that  a  profert  might  be  dispensed 
with   upon    an    allegation,    that    the   deeds  were  lost  and   de- 
stroyed by  time  and  accident ;  and  this  is  founded  on  necessity, 
as  Lord  Kenyon  observes,  because  no  human  prudence  can  render 
deeds  existing  for  ever.     And  Lord  Kenyon  says,  respecting  a  case 
tried  at  Hereford  assizes,  Mr.  Justice  Yates  directed  the  jury  to 
presume  a  grant  of  way  from  the  possession  of  nearly  thirty  years ; 
and  to  a  question  put  by  him  to  that  judge,  how  the  plaintLOT  could 
have  pleaded  that  matter  to  an  action  of  trespass  brought  against 
him,  he  answered,  that  he  might  plead  a  non-existing  grant ;  that 
was  his  opinion,  and  it  was  warranted  by  practice :  indeed,  I  know, 
it  is  warranted  by  practice.     I  know,  ftom  experience,  that  since 
this  determination,  it  has  been  usual  to  plead  a  grant  of  way,  and 
other  privileges  by  deeds  lost,  and  to  prove  them  from  nothing 
else  but  from  long  enjoyment.     I  remember,   myself^   an  action 
of  trespass  in  Cumberland^  for  getting  stone  and  slate ;  there  wa» 
a  plea  of  grant  by  deed,   lost   by  time  and  accident,  and  issue 
taken  thereon;  it  was  tried  by  a  jury,,  and  a  verdict  given  for  tlie 
defendant,  upon  evidence  of  enjoyment  only  for  near  thirty  years : 
and  it  is  very  remarkable,  that  about  a  year  after  the  trial,  the 
defendant  found  a  deed  corresponding  in  substance  with   that 
which  he  had  pleaded.    Now  this  is  a  prettfr  strrnig  circumstance  to 
shew,  that  length  of  time  and  usage  will  speak  the  truth  as  well  as 
deeds. 

This  doctrine  with  dispensing  with  the  profert  of  deeds  now  well 
established,  certainly  had  not  prevailed  in  Chief  Baron  ComyrCf^ 
time,  when  he  said,  a  deed  shall  not  be  intended,  unless  it  be 
shewn,  (alluding  to  a  deed  of  exemption  in  nan  decimando) ;  and 
Lord  Macclesjiddf  and  other  judges  before  that  time,  certainly 
thought  it  indispensably  necessary,  that  you  should  make  a  profert 
when  a  question  arose  upon  a  deed.  But  the  inconvenience,  from 
the  very  nature  of  deeds  being  perishable,  produced  the  establish- 
ment of  a  rule  more  consonant  to  justice.     The  Scdicitor-Generaly 

• 

(a)  3  T.R.  151. 
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with  a  view  to  get  rid  of  these  strong  eases  of  presuming  deeds  lS\(h 
and  grants,  made  within  time  of  legal  memory,  from  long  enjoy- 
ments, says,  they  are  presumed,  because  otherwise  the  enjoyment 
must  have  been  illegal,  whereas  in  compositions  the  enjoyment  is 
consistent  with  them ;  does  he  find  that  any  were  assigned  as  a 
reason  ?  No  enjoyment  is  the  medium  of  proof;  but  the  strong  and 
unanswerable  reason  is  this,  that  records  and  deeds  and  writings 
will  perish :  they  are  not  eternal,  therefore  long  enjoyment  sh^l 
supply  their  place;  besides,  the  reasoning  proves  toamuch;  it  goes 
to  a  subversion  of  every  modiis;  for  every  modus  is  consistent  with  the 
enjoyment;  and  whether  it  is  a  temporary  payment  or  a  permanent 
one,  is  a  matter  of  fact  to  be  inferred  from  usage  under  all  its  cir- 
cumstances. The  case  of  landlord  and  tenant  was  also  put ;  and  it 
was  also  asked.  Will  you,  because  a  hindlord  has  not  raised  the  rent, 
presume  it  to  be  a  fe&-farm  rent  ?  I  can  only  say,  if  it  becomes  a 
question  of  doubt,  it  must  be  tried  by  a  jury.  I  have  known  such  a 
question  tried,  whether  they  were  fee-farm  rents,  or  whether  the 
rents  fx>uld  be  raised. 

The  necessity  and  propriety  of  attending  to  the  favourite  doc-* 
trine  of  non-presumption  in  favour  of  the  clergy,  has  been  pressed 
upon  our  consideration;  the  court  has  been  entreated  not  to  dis- 
turb that  which  has  been  settled  for  ages :  it  has  indeed  been  ad- 
mitted, that  the  principle  of  presumption  is  of  great  importance  to 
be  preserved  in  all  cases,  except  in  the  case  of  the  clergy ;  but  that 
the  public  have  an  interest  in  preserving  their  rights,  because  they 
are  in  the  nature  of  public  officers,  and  that  their  rights  ought  not, 
therefore,  to  be  lost  by  the  poverty  or  neglect  of  the  individual ; 
that  the  maxim  of  nullum  tempus  is  introduced  upon  that  principle ; 
that  this  court  governs  itself  by  rules  of  its  own ;  and  no  greater 
evil  could  befal  the  country,  than  to  convert  a  temporary  composi- 
tk>n  into  a  modus  or  a  composition  real ;  and  that  to  contend  that  a 
composition  real  was  to  be  presumed  firom  usage,  was  an  old  stale 
trick  to  make  a  bad  modus  a  real  composition. 

First,  "  as  to  being  setded  for  ages ;"  the  remotest  age  to  which  I 
can  trace  this  doctrine  of  non-presumption  from  enjoyment  against 
the  clergy  is  in  the  year  1777;  for  I  do  not  consider  the  case  of 
Bwy  Si.  Edmund*s  and  Evans  v.  IFrigkt,  as  determining  anything 
as  to  this  point:  this  doctrine  was  born  in  Robinson  v.  Appleton^  on 
the  42d  of  Febnuny  in  that  year,  and  is  now  therefore  only  thirty- 
three  years  old ;  so  that  if  it  were  to  die  this  day,  no  great  trespass 
would  be  made  upon  anUquity.  A  doctrine  of  much  older  date 
dian  this  died  in  the  Court  of  King's  Bench  in  the  year  1809,  in 
Chambers  v.  Donaldson,  {a) 


(a)  11  Eait,  65. 
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18 10.  In  the  next  place,  why  is  the  principle  of  presumption  to  be  pre- 
Jiennett  -^^^^^^  ^^  ^^  Other  cases,  but  not  in  the  case  of  the  clergy  ?  It  is 
▼.  preserved  in  other  cases  because  it  is  just  and  honest,  and  because 
deeds  cannot  exist  for  ever.  Have  the  clergy  any  peculiar  privilege 
of  superseding  these  rules?  It  is  true,  the  public  have  an  interest 
in  preserving  the  rights  of  the  clergy ;  but  have  they  not  an  equal 
interest  in  preserving  the  rights  of  the  laity?  If  the  clergy  are  in 
the  nature  of  public  officers,  are  they  not  to  be  governed  by  the 
rules  of  evidence  applicable  to  public  officers?  Is  not  the  king  (if 
I  may  be  allowed  the  expression)  the  highest  public  officer  in'  the 
state? .  Was  he  not  also  shielded  by  the  nulhim  tempus  maxim  as  well 
as  the  church,  until  our  present  sovereign,  for  the  good  of  his  people, 
thought  it  right  to  consent  to  an  act  for  the  limitation  of  it?  And. yet 
firom  the  earliest  ages  of  presumption  of  grants  from  enjoyment 
alone,  that  presumption  has  prevailed  against  the  crown. 

Then  it  is  said,  that  this  court  governs  itself  by  rules  of  its  own : 
every  court  has  rules  of  practice  peculiar  to  itself;  but  if  it  i$  meant 
that  this  court  must  govern  itself  by  rules  and  principles  of  evidence 
di£ferent  from  all  other  courts  in  the  kingdom,  I  b^  leave  to  deny 
that  proposition. 

I  will  not  examine  into  the  alleged  magnitude  of  the  evil  of  con- 
certing a  temporary  composition  into  a  modm  or  composition  real. 
I  only  observe,  I  do  not  wish  to  convert  a  temporary  composition 
into  a  modus  or  real  composition.  I  agree,  that  usage  is  consistent 
with  a  temporary  composition,  it  is  also  consistent  with  a  per- 
manent or  real  composition  :  I  only  wish  the  fact,  whether  it  is  the 
one  or  the  other,  to  be  tried  by  the  legal  rubs  and  principles  of 
evidence,  by  which  the  justice  of  the  country  is  administered 
through  and  by  the  proper  tribunal  which  the  constitution  has  ap- 
pointed for  trying  matters  of  fact 

Then  it  was  said,  that  this  was  the  old  stale  trick  to  make  a  bod 
modus  a  composition  real;  but  what  is  it  in  substance?  It  is  this, 
that  that  which  cannot  be  established  by  so  long  an  enjoyment  as 
621  years,  that  is,  from  the  reign  oi  Richard  I.,  may  be  established 
by  an  usage  of  239  years,  that  is,  from  the  ISth  of  Miz.\  and  why  ? 
because  it  might  have  a  legal  origin  before  tlie  latter  as  well  as  be- 
fore the  former  period.  Is  there  anything  unjust  or  impolitic  in 
such  a  presumption?  There  is  another  stale  trick  on  the  other 
side  of  the  question,  which  the  Solicitor  General  has  not  noticed. 
These  compositions  real,  I  have  no  doubt,  were  at  first  extremely 
beneficial  to  the  clergy,  and  &r  exceeded^  the  value,  of  the  tithe; 
lor  a  long  succession  of  years  they  would  continue  to  be  so,  but 
when  by  the  gi*adual  advance  in  the  produce  of  the  land  they  be-, 
came  no  longer  beneficial,  the  clergy  then  resorted  to  the  expedient 
of  getting  rid  of  them  because  the  deed  of  composition  was  lost. 
That  this  had  been  practised  by  the  ministers  of  the  church  for 
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a  long  series  of  years,  is  clear  from  some  answers  to  the  claim  of     1810. 
the  Elcclesiastical  Court,   touching  ecclesiastical  jurisdiction   and     ^nwH 
prohibition,  which  answers  were  subscribed  by  all  the  judges  of        ▼. 
England  and  barons  of  the  Exchequer,  Easter  Term,  4th  James  I.,      ^*^* 
and  delivered  to  the  Lord  Chancellor  of  England,  {a) 

It  is  not  my  wish  to  shake  or  overturn  authorities  settled  upon 
full  discussion  and  mature  deliberation ;  but  I  do  not  consider  that 
case  {b)j  which  has  been  so  implicitly  followed  since  the  year  1777, 
as  one  of  that  description.  I  consider  that  case  as  introducing,  with- 
out l^al  principles  or  authorities,  a  rule  of  evidence  contrary  to 
die  general  law,  which  in  its  effect  and  consequence  annuls,  I  'may 
say,  every  real  composition  (of  which  I  have  no  doubt  there  were 
many  made  between  the  1st  of  Richard  I.  and  the  13th  Eliz.)  by 
prescribing  a  medium  of  proof,  which  it  is  inlpossible  to  have  at 
this  day.  Is  it  likely,  in  the  long  period  of  239  years,  that  the 
instrument  itself  should  be  in  existence  ?  There  is  no  public  repo* 
sitory  for  the  custody  and  preservation  of  those  instruments ;  and 
if  there  were,  may  not  they  be  destroyed?  Is  it  not  the  case  iii 
this  very  court,  where  this  doctriue  is  held?  I  believe  many  of  the 
proceedings  on  the  equity  side  of  the  court,  during  that  period, 
have  been  destroyed.  Is  it  possible  that  at  this  period  there  can 
be  any  person  now  living  w*ho  can  prove  that  a  deed  of  composition 
ever  did  exist?  to  do  that,  he  must  have  seen  it :  tradition  or  hear^ 
say  is  no  evidence  of  a  fact ;  what  other  evidence,  then,  can  the  land- 
holders have  but  usage?  and  he  is  to  lose  his  right  because  he  can- 
not do  an  impossibility.  There  can  be  no  colour  to  say  (to  use  the 
words  of  Lord  Chancellor  King  and  the  two  assisting  judges,  in  Chap^ 
man  y.Manson),  that  because  such  an  instrument  in  so  great  a  length  Supn  679. 
of  time  is  lost,  therefore  the  modus  (and  a  real  composition  is  a  spe- 
cies of  modus)  should  be  lost:  also  upon  these  grounds,  until  it  is 
solemnly  decided  by  the  House  of  Lords  to  the  contrary,  I  shall 
odntiiQue  to  think,  that  a  composition  real,  when  properly  put  in 
issue,  may,  and  ought  to  be  sent  to  a  jury  to  be  tried  upon  the  evi- 
dence of  long  and  uninterrupted  usage  and  enjoyment  only. 

The  next  question  to  be  considered  is,  whether  under  the  pecu- 
liar'circumstances  of  this  case,  the  court  ought  to  direct  an  issue  to 
try  whether  the  ancient  enclosures  are  covered  by  a  real  composi- 
tion of  402.  a  year  in  lieu  of  tithes?  The  defence  set  up  by  the 
tturwer,  is  that  of  immemorial  payment,  which  would  not  of  itself 
warrant  a  di£ferent  issue;  but  it  is  said  that  the  plaintiff's  own 
proofs  have  furnished  us  with  grounds  for  saying  that  a  composition 
real  exists,  and  that  where  that  is  the  cose  the  court  may  direct  an 

issue  to  try  such  a  composition.    The  evidence  given  by  the  plaintiff 

•   ■         '      -       '         .  -  .    -  .... 

"(a)  2  Co.  Inst.  610.  (6)  Jtobinnn  ^.JfpUtou,  supra  HOI. 
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1810.  (which  was  given  with  a  view  to  negative  the  immemoiiality  of  the 
modus)  are  depositions  in  a  cause  in  the  Exchequer  in  the  iOth  of 
Anne^  between  George  Browfif  clerk,  then  rector  of  Skrffington^  and 
Richard  Beame^  to  recover  the  tithes  of  a  close  called  Grange 
Wood  {a)s  the  defendant  insisted  on  a  modus  or  composition  of  40/« 
year,  payable  for  the  ancient  enclosores^  and  that  Grange  Wood 
was  part  of  those  indosures,  and  covered  by  that  modus  or  com* 
position !  the  plaintiff  did  not  deny  the  composition,  but  insisted 
that  Grange  Wood  was  not  part  of  the  ancient  inclo^ures;  and 
the  court  directed  an  issue  upon  that  point  only:  the  witnesses^ 
proved  that  they  had  heard  tliat  part  of  Uie  lordship  of  Skeffingtoft 
had  been  enclosed  about  150  years  before  that  time  (which  would 
carry  it  back  to  a  period  before  the  restraining  statute  of  13th  Eliz.\ 
and  that  the  rector  and  proprietor  of  the  enclosure  made  an  agree^' 
^ment  for  a  composition  or  a  modus  of  40/.  per  annum,  to  be  paid  for 
thereafter  in  lieu  and  discharge  of  all  tithes. 

Upon  the  evidence  produced  by  the  plaintiff  himself,  the  defend- 
ants  sny  that  an  bsue  ought  to  be  directed  to  try  the  real  composi- 
tion, though  they  admit  that  upon  the  case  set  out  in  their  own 
«  Supim      pleadings,  the  court  could  not  direct  such  an  issue ;  and  to  support 
t^'upni      ^^'^  proposition  they  cite  the  twd  cases  of  Ekins  v.  Dormer  \ 
i2$o.         and  Scott  v.  Fenwickf* 

Now,  the  principle  to  be  deduced  from  these  cases  appears  to  me 
to  be  this,  that  although  the  defendant  fiuls  in  his  defence,  yet  if 
the  plaintiff  himself  shew  that  he  is  not  entitled  to  the  thing  he 
seek  to  recover,  he  shall  not  recover.  If  the  case  be  dear,  then  the 
court  will  dismiss  his  bill  at  once;  but  if  doubtfiil,  the  court  will 
send  it  to  an  issue.  The  same  principle  prevails  in  courts  of  law ; 
for  although  the  defence  be  bad  in  point  of  law,  if  the  court  see 
upon  the  whole  record  that  the  plaintiff  is  not  entitled  to  recover^ 
judgement  must  be  given  against  him.  There  is  an  anonymous 
case  in  Fentris  (6),  where  it  is  laid  down,  if  the  jury  upon  an  issue 
a  joined,  in  a  prohibition  upon  a  modus  dectmandif  find  a  difier«* 
ent  modusy  yet  the  defendant  shall  not  have  a  consultation ;  for  it 
appears  he  ought  not  to  sue  for  tithe?  in  specie,  there  being  a  mo** 
dus  found.  J  take  that  to  be  law ;  aid  that  is  directly  in  point  to 
the  present  question. 

How  are  these  questions  attempted  to  be  answered?  It  is  said 
that  both  in  the  case  ctEkins  v.  Dormer  and  Scott  v.  Fenwick,  the 
defences  are  of  the  same  nature  with  the  evidence,  both  moduses 
only  mistakes  in  the  sum,  and  that  a  composition  real  is  a  different 
thing :  they  are  different,  to  be  sure,  in  their  periods  of  duration,  one 
being  of  prescriptive  antiquity,  and  the  other  statutable  antiquity ; 
yet  both  are  moduses^  and  spring  from  the  same  origin.     But  we 

(a)  S  food's  Deer.  27.  (»)  I  Tentr.  S^. 
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are  not  to  look  merely  to  see  whether  the  one  case  precisely  tallies  1810« 
with  the  £icts  of  another;  that  rarely  happens.  What,  then,  are 
the  principles  upon  which  those  cases  are  decided  ?  The  principle 
in  these  cases^  appear  to  me  to  warrant  us  in  doing  what  was  done 
in  Etins  v.  Dormer^  that  is,  in  sending  it  to  an  issue  on  the  foot  of 
real  composition  or  not  It  has  been  argued,  that  there  is  no  evi- 
dence to  shew  the  agreement  existed  before  the  1  Sth  EUz.,  or  tiiat 
the  ordinary  concurred  in  the  agreement;  that  there  were  many 
agreements  of  this  sort  made  without  the  consent  of  the  ordinary, 
and  that  the  evidence  does  not  prove  any  parties  to  the  agreement, 
but  the  rector  and  the  landholders.  These  are  observations  proper 
to  be  made  to  a  jury  against  the  existence  of  a  legal  composition ; 
but,  on  the  other  hand,  they  afford  evidence  that  up  to  that  period 
(1715)  40/.  a  year  had  been  regularly  paid  and  reputed  to  be  paid 
under  an  agreement  made  about  150  years  before.  The  proceedings 
in  that  very  cause  shew  that  the  rector  and  parishioners  of  that  day, 
as  well  as  the  court,  acted  upon  it  as  a  legal  existing  composition ; 
the  rector  not  disputing  its  validity,  but  taking  an  issue  whether 
the  particular  close  was  part  of  the  land  covered  by  the  composi- 
tion or  not* 

It  is  not  my  province  to  decide  upon  the  weight  of  evidence, 
therefore  I  give  no  opinion  upon  it ;  one  observation,  however, 
naturally  occurs,  that  at  that  time  of  day  the  composition  itself 
continued  to  be  beneficial  to  the  rector,  and  therefore  he  did  not 
seek  to  impeach  it ;  or  that  uninterrupted  usage  was  considered  by 
the  lawyers  of  that  day  as  clear  evidence  to  prove  it,  and  therefore 
he  did  not  seek  to  impeach  it;  otherwise  he  could  hardly  have  taken 
an  issue  on  a  collateral  fact,  when,  according  to  the  case  of  Robins 
won  T.  ApfiUton^  he  might  have  got  rid  of  the  whole  composition  at 
once.  And  therefore,  as  well  upon  the  general  grounds  as  upon  the 
circumstances  of  this  case,  I  tliink  the  court  ought  to  direct  an  is- 
sue to  try  whether  the  40/.  is  a  real  composition  or  not 

Graham  Baron.  —  I  shall  forbear  to  state  any  thing  of  the 
particular  nature  of  this  case,  because,  with  regard  to  the  defence 
originally  set  up,  it  is  perfectly  clear  from  the  course  which  this 
cause  has  taken  in  argument,  that  the  original  defence  as  set  out 
upon  the  record  must  be  considered  as  totally  abandoned.  This 
indeed  was  very  early  felt ;  but  then  it  was  contended  on  the  part 
of  the  defendant,  that  the  depositions  in  the  former  cause,  which 
were  read  by  the  plaintiff  for  the  purpose^  negativing  the  imme* 
moriality  of  this  payment,  shewed  that  there  had  been  an  agree- 
ment made  150  years  before  the  year  1715,  that  a  sum  of  40/. 
a  year  should  be  paid  in  lieu  of  the  tithes  in  respect  of  the  lands 
from  which  the  plaintiff  now  claims  tithes  in  kind,  and  that  as  150 
years  before  the  year  1715  precedes  the  l-3th  Elizabeth^,  the  plain- 

Cc  4 
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Vfl^Qi  tiff  liaa.tberefi^re  defeated  his  own  claim  by  shewing  a  bargattn 
that  igj Nan. agreement,  which  may  be  presmned  to  have  m&  the 
r^ukitas  of  a  composition  real  before  the  statute;  and,  therefore^ 
^a|;  it  ought  to  be  directed  by  tlie  court  to  go  to  a  jury,  to  ascer-- 
«tain. whether  a  composition  real  did  or  did  not  exist:  thik  is  the 
substance  of  the  argument ;  and  upon  this  argument  the  question 
i^  wliether  the  court  is  compelled  from  the  accidental  disclosure  of 
these  circumstances,  and  from  that  alone,  to  direct  this  inquiry? 
but,  in  the.Gonsideradon  of  the  effect  of  the  accidental  introduction 
of  this  circumstance,  it  ought  to  be  recollected,  that  the  fact  of  the 
existence  of  any  agreement  before  ISth  Elizabeth  is  not  proved; 
HOr  iait  stated  in  these  depositions  whether  that  agreement  was  in 
iprriting,  or  between  what  parties.  In  Ekins  v.  Dormer^  I  think, 
Mpon  a  fair  examination  of  that  case,  that  Lord  Hardwicke  had  before 
him  pn^ise  evidence  of  the  existence  of  moefai^s ;  it  was  a  bill  filed, 
an4  &  cross^bill  filed,  which  I  have  seen,  and  I  think  no  bill  was 
^i^er  mope  carelessly  dnawn.  That  case  is  reported  in  Atkins  (a) ; 
wd  ih^re  Lord  Hardwicke  \&  made  to  say,  ^^  that  as  the  plainti£P's 
Pjvn  witnesses  shew  a  reasonable  ground  for  a  modusj  it  would  be 
going  too  far  to  say,  that  an  account  of  tithes  should  be  decreed 
.wh^ret  even  upon  the  plaintifi^'s  evidence,  it  q)pears  there  is  a 
mfdm^  It  is  imperfectly  reported  in  Atkins  i  but  firom  the  re- 
gister's book  it  appears,  that  several  documents  were  read  on  both 
sides,  and,  among  the  rest,  a  receipt  under  the  plaintiff's  own  hand : 
now,  from  this.it  may  be  inferred,  that  the  two  payments,  which 
aa  appeared  in  the  result  of  the  examination,  and  the  depositions  in 
that  case^  had  been  in  point  of  fact  made  and  received  for  a  very 
considerable  time,  and  that  he  thought  they  might  be  substantiated 
^s  a  modm  f  from  the  words  of  Lord  Hardwicke  it  is  clear,  that  he 
inust  have  had  evidence  before  him,  that  these  distinct  payments 
of  lOs*  for  hay,  and  51.  for  the  privy  tithes  of  the  demesne  land 
had  been  made,  and  for  so  long  as  to  shew  they  were  immemorial^ 
and  he  decreed  an  account  of  what  was  due  in  respect  of  those 
sums ;  but  we  cannot  decree  an  account  in  the  present  case,  where 
the  evidence  is  merely  hearsay.  With  regard  to  Scott  v.  Fenwick^ 
it  seems  to  me  impossible  to  assimilate  it  to  the  present  case* 

Whoever  looks  for  composition  real  in  the  old  books,  will  find 
it  has  always  been  considered  as  a  distinct  head  of  defence  fi-om  a 
mqdu^t  which  is  a  particular  mode  of  taking  it,  but  in  which  case  the 
rector  has  always  a  tide  to  the  tithes :  d  composition  real,  according 
lx>  Bum  (&),  which  is  taken  from  the  ancient  writers,  is  a  dischaige 
from  tithes.  The  case  of  Haywood  v.  NichoUsj  1778,  undoubtedly 
goes  back  to  a  period  of  not  more  than  thirty-eight  years;  but 
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wfaat  was  done  in  that  cose  must  be  considered  evidence  of  what  1610; 
was  done  for  a  long  time  before.  In  the  corporation  of  Bfurif  St*  ^^^^^ 
EdammeTSf  the  distinction  of  composition  real  was  known  and  felt,  j* 
and  in  Slade  y.  Drake^  Lord  Hobart  uses  the  expression,  which 
shews  his  opinion  to  be,  that  a  composition  real  could  not  be  sei 
up  where  the  deed  was  lost. 

I  think,  then,  there  is  a  dear  £stinction  between  the  cases  of 
composition  real  .and  modtis  decimandi ;  but,  taking  the  present 
defence  upon  the  ground  of  immemorial  payment,  it  would  be  in- 
consistent with  justice  for  us  to  direct  an  inquiry  upon  a  mode  of 
defence  which  the  party  does  not  swear  to,  and  to  direct  an  issue 
without  a  shadow  of  legal  evidence :  for  these  reasons,  I  think  the 
defence  of  immemorial  payment  is  without  foundation,  and  that  the 
plaintiff  is  entitled  to  his  tithes. 

Maedmiald  C.  B.  —  It  is  a  great  many  years  since  I  first  sat  in 
this  court,  and  upon  my  coming  here  I  found  handed  down  a  per* 
fectly  clear  distinction  between  the  composition  real  and  theiftodti^; 
tber^bre  I  think  I  ought  not  to  overturn  it.     With  respect  to  this 
qiecies  of  property,  there  is  a  barrier  set  up  between  modus  and 
oompodtion  real.     I  always  have  understood,  that  in  one  case^ 
length  of  payment  is  perfectly  sufficient;    but  that  in  the  other, 
secondary  evidence  at  least  has  been  alwoys  required  to  supply  the 
impossibility  of  producing  the  deed.     The  stat.  IS  EUz.  proves, 
that  the  spoliation^of  the  property  of  the  clergy  was  felt  to  be  a  great 
poUic  evil;  and  it  was  in  consequence  required  that  in  the  bar- 
gains made  some  auxiliary  evidence  should  be  exacted  from  the 
court.    That  it  has  been  so  for  many  years  is  enough  for  me  to 
wait  an  alteration  of  the  law  by  those  who  are  alone  capable  of 
altering  it.     It  struck  me  when  this  idea  of  the  possibility  of  a 
compositton  real  first  sprung  up,  whether  it  was  possible  that  we 
oould  direct  an  issue  to  determine  a  point  which  was  not  at  issue 
between  the  parties;  but  there  never  was  known  an  instance  of 
such  a  thing.     The  ground  set  up  by  the  defence  is  clearly  a  modus^ 
well  and  fully  described  as  a  prescriptive  payment ;  if  that  fiuls, 
therefore,  and  there  is  no  ground  for  entertaining  a  notion  of  com- 
position real,  there  is  on  end  of  this  case.    Then,  as  to  a  compo- 
sition real,  no  evidence  is  produced  to  raise  even  a  suspicion  that  a 
deed  once  existed.     Then  it  is  argued  by  analogy  with  the  case  of 
SeoitY.Femmck,  that,  upon  the  plaintiff's  own  evidence,  there  should 
be  an  issue  directed  to  try  the  question  ;  now,  where  the  defendant 
endeavours  to  prove  one  modus,  and  the  evidence  of  the  plaintiff 
goes  to  another,  the  plaintiff  cannot  entitle  himself  to  a  decree ;  but 
the  case  is  very  different  where  .the  plaintiff  proves  not  even  a  com- 
position real,  but  merely  that  an  agreement  had  taken  place  between 
^e  rector  and  the  owners  of  the  land,  perhaps  before  the  statute  of 
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18 10.  Elizabeth;  but  which  fiict  is  uncertain  by  the  evidence.  Upon 
Bmneu  ^®  pleadings  in  the  present  case  it  does  not  appear  to  me  that  thefe 
▼.  is  even  evidence  of  a  private  agreement  between  the  owners  and  the 
rector.  The  rector  rests  his  claim  upon  his  common  law  right, 
which  must  prevail.  The  defendants  have  &iled  in  proving  a  pre- 
scriptive payment ;  and  there  is  no  evidence  to  shew  a  real  com* 
position  between  proper  parties.  On  the  whole,  I  am  of  opinion, 
and  my  brother  Thomson^  whom  I  have  consulted,  agrees  with  me, 
that  there  should  be  a  decree. 


51  Geo.  III.     A.  D.  1811-     Scac. 

My  16.  Withjffs.  Lord  Huntingjield.     [1  PrL  237.] 

^^'^'f".*  Bill  by  rector  of  consolidated  parishes  for  tithes.  —  A  modus,  or 

modut  IS  •  *' 

improperly  annual  payment  of  75.  wjis  set  up,  payable  at  Lammas-^yi  by  the 

^**^rt*wUi  <>ccupiers,  to  the  said  rector  of  the  said  parishes  in  lieu  of  tiUies :  ob- 

direct  an  jected,  that  as  the  parishes  were  proved  to  have  been  recently  con^ 

mMt  ^  solidatedj  and  the  rectors,  the  plaintiff's  predecessors,  to  have  been 

ftct,  if  it  rectors  of  one  parish  only,  viz,  Huntingjleldj  the  modus  could  not 

iMM^ent  ^  proved  as  laid.     The  court,  however,  directed  an  issue  to  meet 

has  been  the  fect,  whether  the  payment  had  been  made  immemorially  to  the 

fiaily  made  ^cctors  of  the  parish  of  Hunting  €eld. 

in  lieu  of  ^— ^--^^^--^^^ 

tilhes. 

P.  51  Geo.  III.     A.D.  1811.    Scac. 

Afay  9. 18.  Barker  v.  Baker.    [Wightw.  397.] 

A  rector  is       To  a  bill  for  an  account  of  great  tithes  by  the  impropriate  rector 

^an'^ue    ot  Sumpting^  county  otEssex^  defendant  set  up  a  claim  to  a  portion 

where  the     of  tithes  under  a  grant  to  J.S.ia  the  time  of  Edward  6.  of  the 

sets  up  a      manor  otSumpting  J  and  the  tithes,  both  great  and  small  thereto 

gi^t  of  a    belonging,  from  whom,  by  a  series  of  conveyances,  he  deduced  his 

aod  con-      title.     The  land  to  which  he  insisted  the  portion  extended,  con- 

***°*  "°°rf  sisted  of  Whiteacrej  Blackacre^  and  Greenacre*     Upon  the  hearing, 

tithesywhich  the  payment  of  tithes  of  the  land  called  W.  was  established,  some  of 

^^kn°  "     ^®  lands  called  B,  being  down  lands,  and  never  having  been  in 

peached  by  tillage  till  within  a  year  or  two  before  the  commencement  of  the 

fa  a sSt^'  suit,  had  never  produced  great  tithes ;  and  in  respect  to  other  parts 

rector  for     of  the  same  lands,  there  was  contradictory  evidence  as  to  the  pay- 

^gr^^^   ment  of  them ;  but  the  defendant  proved  constant  non-payment  of 

tithes,  evi.    tithes  from  the  land  called  G.,  not  encountered  by  any  evidence  on 

tbe'vicu'  to   the  part  of  Uie  plaintiff.     The  defendant,  therefore,  submitted  to 

pro^^  Pf7*    pay  the  tithes  arising  from  the  lands  called  fF.,  which  was  decreed 

small  tithes  accordingly ;  and  an  issue  was  directed  to  try  whether  tithes  were 

^iSdW-    P*y**'^  to  the  plaintiff  as  impropriate  rector  in  respect  of  the  lands 

Me  on  tfat    called  B. 
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Tbe  SoUcOor  General  and  Toller,  for  the  plaintiff,  contended,  1611. 
that  at  impropriate  rector  he  was  also  entitled  to  an  issue  as  to  the  ^^rker 
tithes  arising  from  Greenacre.  t. 

Leach  and  Roupell^  for  the  defendant*     In  cases  of  modus,  the     '^^' 
title  of  the  plaintiff  being  admitted,  be  is  entitled  to  demand  an  ol]!)ection  of 
issue;  but  whenever  the  defendant  insists  upon  a  title,  which  he  "^^'^^ 
proves  to  the  satisfaction  of  the  court,  the  court  will  not  direct  an 
issue.    ScoU  v.  Airey.^  Strutt  v.  Baker,  f  •  Supm 

The  Solicitor  General  replied,  citing  Ferrers  v.  PeUatt.  J  t^SuprB 

The  court  Was  of  opinion,  that  the  plaintiff  was  not  entitled  to  such  Hsa 
issue;  for  though  there  is  no  distinction  between  a  lay  impropriator  i^^^ 
and  a  spiritual  rector,  in  regard  to  the  right  of  demanding  an 
issuer  yet,  in  the  present  case,  it  was  one  common  law  right  op- 
posed to  another;  and  the  defendant  having  proved  the  grant  to 
J*  S^  and  non-payment  of  tithes  as  to  G^  and  the  plaintiff  not  hav- 
ing attempted  to  repel  that  evidence,  it  would  be  hard  and  oppres- 
sive upon  the  defendants  to  direct  such  an  issue,  as  he  stood  upon 
his  common  law  right,  which  had  not  been  impeached. 

To  the  evidence  of  the  vicar  proving  payment  to  himself  of  small 
tithes  arising  from  some  of  the  lands  in  question,  it  was  objected 
upoo  the  part  of  the  defendant,  that,  being  interested  in  establish- 
ing such  payment,  his  testimony  was  inadmissible;  but  the  court 
allowed  the  depositions  to  be  read,  inasmuch  as  in  the  case  of  the 
vicar's  filing  a  bill  for  small  tithes,  the  decree  in  tliis  case  would 
neither  be  evidence  for  or  against  him.  (a) 


51  Geo.  III.    A.  D.  181 1.    Cane. 

Leyson  v.  Parsons.    [11  Ves.  173-]  jtugutt  i. 

The  bill,  filed  by  the  vicar  of  Cadoxton,  near  Neath,  coun^  of  ^n  annual 
Glamorgan,  against  an  occupier  of  lands  in  the  parish,  prayed  an  ^'™*'*^ 
account  of  tithes;  claiming  by  some  ancient  endowment,  usage,  occupier  for 
custom,  prescription,  or  otherwise,  tithes  of  wood,  hay,  mills,  ^*^*  ^^^ 
calves,  pigs,  colts,  kids,  turnips,  potatoes,  honey,  gardens,  ^gs,  modutg  but 
poultry,  and  all  Easter  offerings,  due  and  payable  within  the  said  ^^^^ 

parish,  &C  Afno«rtafor 

The  defendant,  by  his  answer,  stated  the  annual  value  of  IcE.  as  b^bdng 
the  payment  in  lieu  of  tithe  of  all  hay  made  and  carried  in  and  of  too  re- 
from  any  such  lands  in  the  tenure  of  such  occupier,  be  the  quantity  auction  to 
great  or  small,  as  well  for  two  or  more  farms  or  tenements  as  for  ^  tte  wb- 
one :  also  for  every  garden  or  field  sown  with  turnip  seed,  and  for  memorial 
all  turnips  growing  thereon  the  like  sum  of  id.,  without  reference  ^^^HS^* 
to  the  quantities  thereof  respectively  growing  had  or  taken  by  such 
occupier. 

(a)  See  alio  IFt^mo<  ▼.  Uelluby,  Dan.  116.  ir^a. 
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181 1  •         The  plaintiff,  by  amendment,  abandoned  his  claim  as  to  all  the 
articles,  except  hay  and  turnips ;  and  having  replied  to  the  answer, 


T.  the  defendant  went  into  evidence  in  support  of  the  moduSi  he 
alleged;  producing  a  terrier  under  the  hand  of  a  former  vicar,  and 
proving  as  exhibits  at  the  hearing  the  office  copies  of  the  bill, 
answw,  and  depositions  in  a  cause  of  John  v.  WiUiams{a)y  upon  a 
bill  for  tithes  in  the  same  parish. 

Richards  and  Lewts^  for  the  plaintiff;  Sir  Samuel  RomiUyy  BevoHf 
and  Heysj  for  the  defendant. 

The  Master  of  the  Rolls.  From  the  manner  in  which  the  bill 
was  amended,  after  the  answer,  it  is  a  little  difficult  to  know  what 
is  in  issue ;  and,  consequently,  what  is  the  point  to  be  determined. 
The  plaintiff  first  set  forth  his  right  as  vicar  to  the  tithes  of  a  great 
variety  of  articles ;  and  then  states,  that  the  defendant  had  upon  his 
farm  all  the  enumerated  articles ;  that  the  tithes  were  subtracted, 
and  the  bill  prays  an  account  and  payment'  of  the  value  of  the 
tithes  subtracted.  By  amendment,  uie  state  of  his  right  is  nar- 
rowed by  striking  out  wood,  potatoes,  and  agistment;  and  then  his 
claim  is,  to  be  entitled  to  tidieof  hay,  mills,  calves,  pigs,  colts,  &c. ; 
but  when  he  proceeds  to  state  what  tithable  matters  the  defendant 
had,  be  strikes  out  all  except  hny  and  turnips.  In  that  state  of 
'  tha  record,  I  wish  to  know  whether  I  have  anything  to  determine 

but  the  right  to  the  tithe  of  hay  and  turnips. 

'  It  waa  admitted  at  the  bar,  that  the  plaintiff's  claim  was  reduced 
to  those  two  articles. 

M,  R.    A  modus  is  alleged  as  to  both,    ^s  to  that  for  hay,  on 
comparing  the  manner  in  which  it  is  laid  with  that  in  Bennett  v. 

SupniS7&  Ready  {Anstr.  322.},  there  is  no  distinction  between  them.  In  each 
case  a  custom  is  alleged  in  the  parish  for  every  occupier  to  pay  a 
particular  sum  in  lieu  of  all  tithes ;  the  quantity  therefore  is  imma- 

Sujpitigs^.'  teriaL  If  that  case  is  to  be  distinguished  from  Trams  v.  Ojeton  {b\ 
so  is  this  in  the  same  manner ;  if  those  cases  are  not  to  be  di9- 
tinguished)  Bennett  v.  Read,  being  the  more  recent  case^  I  ought 
to  follow  it ;  and  upon  that  authority  to  hold  that  this  is  a  good 
.  .  modus:  but  the  vicar  is  entitled  to  an  issue,  if  he  chooses.  As  to 
turnips  the  modus  ia  bad,  as  that  is  an  article  of  too  recent  intro* 
duction  into  this  country  to  be  the  sul^ect  oi  immemorial  usage. 
An  issue  was  afterwards  directed  upcm  the  application  of  the 
plaiatiff.(c) 


>\  ><  I 


■i' ' 


/ 


j^.  (a]  jUiq  relating  to  tithes  of  the  same  parish,        (c)  Ixk  ,BlaMurn  v.  Jepum^  S  Swansl.  132. 

JVjptMii'  t/  WUHamt,  1  Wood's  Deer.  350.     TJio-  sujv^  the  Lord  Chancellor  reconciles  the  two  cases 

MTT.  JMiopy  9  Wood's  Beer.  547.  ULpm  S71.  of  Tfkm  r.  an#»i  attd*  J9mn«lf  >r.  RewL 
.If  4^- SOS.  . 
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H.  51  Geo.  III.   A.D.  181 1.   B.  R. 


S/iallaoss  v.  JcAvle.    [  1 3  East  26 1 .]  ▼• 

This  was  an  action  on  the  case  brought  by  the  occupier  of  a  j^  ^9. 
iarm  against  the  lessee  of  the  great  tithes  'onder  the  warden  and 
fellows  of  the  coll^ale  charch  of  Jtfand^sf^*,  for  not  taking  nwaj 
the  tithes  of  com  in  Gorton  parish,  alleged  to  be  duly  and  properly 
set  out.     At  the  trial  before  Graham  B.,  at  Lancaster^  it  appeared 
that  the  plaintiff  had  crops  of  wheat  and  oats  in  1809;  and  the 
wheat  and  part  of  the  oats  being  ripe  for  cutting  on  the  2 1st  of 
Augustj  the  plaintiff  on  that  day  sent  notice  to  the  defendant,  who 
Mved  a  mile  and  a  half  off,  that  he  should  begin  to  reap  on  the  24th, 
or  as  soon  after  as  the  weather  would  permit;  and,  in  fact,  be 
began  on  the  24th,  and  continued  reaping  till  the  whole  was  finished 
in  about  a  fortnight.     The  wheat  when  cut  was  first  bound  up  in  Corn  being 
sheaTes  which  were  immediately  set  up  in  riders,  each  rider  con-  oommoo 
sbting  of  ten  sheaves,  four  of  which  were  set  upon  their  ends  ngbt  intiM 
^inst  four  others,  and  two  more  were  placed  roofwise  on  the  not  oompo- 
top. of  the  rest,  by  way  of  protecting  the  .whole  against  weather,  ^nt  for  the 
Part  of  the  wheat  was  set  for  housing  on  the  14th  o(  Septem^  without  a- 
jfT,  and  the  defendant  not  haring  sent  any  person  to  see  the  ^^' 
riders  set  up,  nor  the  tithe  set  out,  the  plaintiff  sent  his  servant  nenl  no- 
on that  day  to  set  out  the  tithes;  and  he  took  one  sheaf  from  each  ^^^^^^ 
rider,  and  set  up  every  two  sheaves  so  taken  one  against  the  other ;  be  dioiUd 
and  if  there  were  an  odd  tenth  sheaf  at  tlie  end  of  the  row,  he  put  ^"on'a 
three  together.     He  tithed  the  sheaves,  as  he  swore,  fiurly  and  im-  certain  day, 
paitiaUy,.  taking  one  promiscuously  out  of  each  rider,  without  da-  after  as  tha 
mage,  and  taking  at  every  tenth  sheaf  one  from  the  two  uppermost,  ^^**^ 
or  thatching  sheaves.    Afler  tims  separating  the  tithe  sheaves,  the  mit ;  (and] 
rest  of  the  wheat  was  carried  away  to  be  housed  in  about  two  hours  '"  ^^  ^ 
aflerwards.    The  like  was  done  by  the  oats  on  the  22d  ofSeptember;  continued 
and  of  these^  afler  the  tithe  sheaves  were  thus  separated,  the  re-  f^|^.  \ 
mainder  was  carried  t)ff  in  half  an  hour.     The  defendant  objecting  but  before 
to  this  mode  of  tithing,  never  took  the  tithes  away;  and  the  prin-  p^2S'|{^ 
cipal  question  made  at  the  trial  was,  whether  this  were  a  legal  mode  sheaTes, 
of  setting ^oot  the  tithes?  that  is,  whether  the  tithing  ought  to  have  ^ound,  im- 
been  when  the  com.  was  bound  in  sheaves,  and  before  those  sheaves .  mediatelj- 
were  set  up  in  riders ;  or  whether,  in  the  northern  counties,  where  jlbocksor 
it  was  urged  that  the  weather  was  more  catching  and  uncertain,  ^^9  ^on- 
than  in  the  middle  and  southern  parts  of  the  kingdom,  the  &rmer  eight 
might  lawfully  put  the  sheaves  into  riders  immediately  without  ''^"TS^ 
giving  noUce  of,  or  waiting  for,  the  tithing  in  that  stage  of  the  pro-  «i^«gi<«i^ 
cess,  and  aflerwards  draw  out  the  tenth  sheaf  in  the  manner  proved  ^^  ^'^» 
in  this  case,  without  first  taking  the  rider  down  altogether.     Upon  corering- 
thb  point  the  learned  judge  was  of  opinion,  that  this  was  not  a  legal  !S^dioof. 
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18 1 1 «  mode  of  tithing  com  at  oommon  law.    Corn,  he  mid,  was  regularly 

"^Ji^Uc,.^  tithable  in  the  sheaf,  and  the  tithe  must  be  set  out  before  it  is  put 

▼.  into  large  shocks  or  riders ;  though  mutual  convenience  may  have 

*  introduced  a  very  general  practice  in  the  north,  of  first  putting  the 

wUe  on  the  sheaves  into  riders :  but  where  such  a  course  of  husbandry  pre- 

pifrpoMof^  vailed,  he  doubted  whether  the  com  could  fairly  be  tithed  except 

protecting  }jy  the  tenth  rider.     For  where  the  tenth  sheaf  is  set  out,  die  par* 

against  bad  ^^  has  an  opportunity  of  comparing  it  with  the  other  nine  sheaves^ 

weather;  ^y^  jf  ^he  sheaves  be  first  put  into  riders  there  is  no  mode  of  com-« 

shocks  the  parison,  but  of  the  tenth  rider  with  the  other  nine  riders ;  for  the 

^^  riders  are  only  taken  to  pieces  when  the  corn  is  ready  to  be  carried, 

were  afler-  and  that  must  depend  upon  the  weather,  or  on  the  judgement  of 

J^^  the  iarmer.    The  parson,  in  that  case,  must  follow  the  teams  of 

without  every  &nner  who  is  carrying  his  com,  and  perpetual  disputes  must 

^^  arise  in  the  choice  of  the  sheaves,  the  two  uppermost  of  which,  or 


■bodt  to  the  thatching  sheaves,  must  probably  be  worse  than  the  others,  as 

£^^  ^  there  seemed  to  be  no  rule  for  determining  with  which  to  begin  to 

^f^^'*^  count*     This  opinion  was  delivered  without  reference  to  any  cus- 

nmofed  tom  in  the  particular  parish ;  and,  therefore,  the  learned  judge,  in 

^'^  ^  answer  to  an  intimation  of  such  a  custom  by  the  plaintiff's  counsel, 

tws  homt^  said  that,  if  they  had  any  evidence  to  ofier  of  it,  he  would  hear  it ; 

^AoAm  ^^"S^>  ^®  added^  he  should  require  strong  evidence  to  establbh 

in  half  «ti  such  a  custom.  But  the  plaintifi^  not  being  prepared  to  prove  mor^ 

wuH^^  than  that  the  defendant  had,  in  several  instances  before  this,  taken 

the  pamm  his  tithes  according  to  this  mode  of  setting  them  out,  he  thought 

no  Kum^  ^^  ^^^  evidence  would  not  make  any  difierence  in  the  case ;  and 


able  oppor-  the  plaintiff  was  therefore  nonsuited. 

Aaa       *«--     _^  "■ 

compsring        Por/^t  and  Uttledale,  shewed  cause  against  a  rule,  which  had 

the  tenth  been  obtained  in  the  last  term,    for  setting  aside  the  nonsuit, 

%r{th  fliA  '  o  ^ 

Other  nine  citing  HaUtwett  V.  IVappes  *  (2  Taunt,  B5.%  Franklin  v.  Gooch  f 

•*>««^  ••  (Anstr.  682.),  and  Tennant  v.  StubbingX  ( Anstr.  640.). 


he  Is  »«- 

tided  to  Cockell  Seijt,  Topping,  and  Richardson,  contra. 

Ure ;  bat        i^^^  Elknborough  C5.  J.  —  I  have  no  doubt,  that  the  mode  of 

ought  to  be  setting  out  the  tithe  adopted  in  this  case  was  wrong.     Com  must 

^!^e!i^      be  tithed  in  the  first  convenient  state  in  which  the  tithe  can  be  col- 

before  it  is    lected  after  the  com  is  cut,  which  is,  in  sheaves ;  and,  if  the  farmers 

^^2^^^!^    adopt  any  mode  of  tithing  which  excludes  or  abridges  the  due 

orriden.^    means  of  the  parson's  comparing  the  tenth,  sheaf  with  the  other 

*  In&a.       nine,  it  is^  bad.    Now,  when  the  sheaves  are  heaped  together  in 

i44Lf™       the  rider,  only  part  of  each  sheaf  can  be  seen,  and  the  light  is  ex- 

I  Supra       eluded  in  a  certain  degree  firom  the  greater  part  of  the  heap,  eo  as 

to  abridge  the  means  of  making  the  comparison  properly.     Then, 

however  usefiil  the  two  covering  sheaves  may  be  to  protect  the 

rest;    and  however  more  convenient  that  use  of  them  may  be  to 

the  fiirmer,  what  right  has  he  to  make  such  a  convenience  of  the 


Towle. 
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sheaves,  one  of  which  he  may  set  out  to  the  parson  ?    There  mustf     1811. 
at  the  time  of  tithing,  be  a  due  separation  of  the  tenth  sheaf  from    "^[^^^^ 
the  rest,  with  a  due  opportunity  to  the  parson  of  comparing  it  with         ▼. 
the  other  nine  sheaves ;  but  of  this  he  was  deprived  by  the  mode 
of  tithing  adopted  in  this  case ;  and,  therefore,  it  is  vicious  in  its 
principle. 

Grasef   Le  Blanc^  and  Baxfley^  Justices,  delivered   concurrent 
opinions. 

Rule  discharged. 

P.  52  Geo.  III.    A.D.  1812.     B.  R. 

Blundellf  clerk,  and  Atherton  v.  Maudsley.     [15  East,  640.]         May  9. 

This  was  an  action  of  debt  on  the  stat.  2  &  S  Ed.  6.  eld.  for  In  <lcbc 
not  setting  out  a  tenth  as  the  tithe  of  hay,  ifi  the  parish  of  Halsall^  8^9 ^8. 
io  Lancashire^  of  which  parish  Mr.  Blundell  was  rector,  and  Atker^  c*  13.,  for 
ion  his  lessee,  of  a  moiety  of  the  tithe  in  the  townships  of  Melling  out  a  ten^ 
and  Mayhall  in  that  parish,  which  consisted  of  six  townships.     At  ^^  <>^ 
the  trial  before  Wood  B.  at  Lancaster^  the  plaintiff  called  a  witness,  plaintiff  m 
who,  after  proving  the  defendant  to  be  in  the  occupation  of  a  farm  ^^  ^ 
in  the  parish,  and  that  he  had  refused  to  set  out  the  tithe  of  hay-  upon  bit 
grass  and  hay^clover,  spoke  generally  of  a  custom  in  the  parish  to  ^^^!^^^ 
take  the  eleventh  cock,  but  had  never  known  any  instance  of  its  unlMsttMr* 
having  been  taken  in  kind  within  the  townships  in  question:  the  ^^^^^ 
|daintiff  afterwards  put  in  a  terrier  from  the  registry,  dated  July  certain 
14,  1696,  and  signed  by  the.  rector,  curate,  and  two  church  war-  orcusto!'*^ 
dens,  which  mentioned  several  customs,  amongst  which  was  stated,  ™«ry  p^j- 
"  Qur  custom  for  tithe  of  com  is  to  tithe  at  the  eleventli  hillock,  ue^u  of  th« 
on  condition  it  be  set  up,.and  at  the  eleventh  cock  of  hay,  when  it  is  j^i^mon 
dried  and  withered.     Hemp  and  flax  is  gathered  in  kind,  or  in  and  though 
lieu  thereof  18rf.  a  measure."     On  this  evidence  the  defendant's  ^«pi*>ntiff 
counsel  objected,  that  this  action  could  not  be  maintained  for  not  denceater^ 
setting  out  the  tenth  as  tithe,  when  the  plaintiff's  evidence  proved  ^"f '^^' 
that  thtt  eleventh  only,  and  not  the  tenth,  was  payable.  custom  to 

To  which  it  was  answered  by  the  plaintiff's  counsel,  that  this  j^^^ 
was  in  the  nature  of  a  modus*  of  which,  if  the  defendant  meant  to  of  hay  in  a 

j-ji_„a    •  J 

avail  himself  by  way  of  defence,  he  must  shew  that  he  had  set  out  ^nced  ttat* 

Ibis  tithe  according  to  the  custom,  and  that,  in  a  similar  case,  two  ^,  pnpa-- 

leamed  judges  had  been  of  that  opinion.     The  learned  judges  thougbUa 

however,  who  tried  the  cause,  was  of  opinion,  that  the  non-pay-  <>^^,«id 

«  .  ,  .  ,  .1.     .1  1         /T      th«defend- 

ment  of  a  customary  tithe  was  either  not  within  the  penalty  of  the  ant*s  wit. 


act  of  Ed.  6.;  or,  if  it  were,  that  the  plaintiff  should  have  declared  . 

that  by  the  custom  the  eleventh  was  payable,  which  the  defendant  varying 

had  not  divided  and  set  forth ;  as  the  statute  speaks  of  tithes,  which  ^^!^^  ^ 

of  right  or  custom  ought  to  have  been  paid.     But  he  permitted  the  terrier 
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^^^^*     the  Ganse  to  proceed ;  reaerving  the  point  for  consideration  of  the 

Biunddi    court     The  defendant's  counsel  then  called  witnesses  for  the  pur* 

liaudaiey.   ^^^^^  ^^  proving  that  the  tithes  of  hay  and  clover  were  covered  by 

— —      moduses  In  the  townships  of  Mailing  and  Men/hall.     But  non«  of 

^^^^^^    the  witnesses  had  ever  recollected  the  payments  of  tithe-hay  it^ 

M^^uiy  ^d;  and  the  money  payments  for  kinds  of  land,  on  which  .liay 

theebre^  ^*^^  made^  had  varied  |bv  diSferent  estates :  in  somci  1«.,  in  others^ 

oM^ofhay  l5. 3c^,  in  Others,  Is^Sd.  an. acre:   two  of  the  variations  at  leas( 

or  ^»»Tr       affectii^  clover.  ius  well  as  natural  grass.    The  leam^  judge,  oa 

^^ficcus.  summing  up  this  evidence,  stated  to  the  jury  the  nature  of  an  im- 

nodsof      memorial  modusf  and  that  to  constitute  its  validity  it  must  have 

ffS!!Sr^  existed  from  the  banning  of  the  reign  of  BicL  l^  and  tha^  if 

cniitladto    from  the  boms,  themoduses^  or  any  other  circumstances,  they  were 

satisfied  that  the  sums  had  not  been  paid  for  that  peijad,  they. must 

find  i^^ainst  the  moduses.    Then,  after  pointing  out  to  tbeoa  liitl 

variations  in  the  evidence,  as  to  the  payments  madet  he  left  i^  td 

them  to  say,  whether  any  of  them  had  existed  from  time  immenMh 

rial ;  and  the  jury  found  for  the  defendant  .    v 

Scarlett  moved  to  set  aside  the  verdict,  and  grant  a  new  triali  qp 

the  grounds :  1st,  that  the  varying  payments  shewed  that  there  was 

no  regular  modus  in  the  parish,  land  therefore  the  action  was  maion 

tainaUe ;  but,  secondly,  if  a  customary  mode  of  tithing,  by  setting 

out  the  eleventh  hillock  of  hay,  on  account  of  its  being  in«  motf 

advanced  state  of  preparation,  was  cstaUisbed,  yet,  as  th»  defend? 

ant  had  not  set  out  his  hay,  according  to  the  custom^  he  was  li^bl^ 

in  this  action. 

>  Park^  Toppings  and  BickardsoHf  shewed  cause  contra.  ^  .« 

Lord  EUenbonmgh  C  J.     If  the  plaintiff  cannot  maintain  his  ligbf 

to  the  tithe,  he  is  not  entitled  to  maintain  this  action,  in  whkb  h# 

daims  to  recover  the  penalty  against  the  defendant  for  not  ae^i^K 

out  the  tenth  part  He  endeavoured  at  the  trial  to  cut  dowtt  his.oiM 

action,  but  could  not  succeed;  for  he  cannot  destroy  his  4»namoi> 

law  right,  without  shewing  some  other  certain  right  in  the  phfieoS 

it     He  gave  in  evidence  a  terrier,  shewing  a  custom  for  the  vecliNr 

to  take  only  the  eleventh  part:  but  the  parol  evidence  first  4)flbMl 

did  not  establish  it,  and  the  rest  of  the  evidence  went  to  contradict 

it;  the  result  was,  that  no  certain  modus  oi  cnstomary  payment  wan 

proved,  and,  consequently,  the  rector  must  be  entitled  to  hia  eoiiH 

mon  law  tithe.  i   i...  r  ^it 

Grose  and  Le  £2afie^  justices,  deliveied  concarvent  f^wucniu  ••.;! 

BtyUjfS.^  assented.  .  ..  «:fv.. 

Rukabioliifttk.::^ 

■     in     ^   J       ^'  ill  '    '^  •        ^^     .     X         \l. 


«  ■-   .. 
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M.  53  Geo.  III.     A.  D.  1812.  Cine.  »8''g^ 

Scott  V.  Smiih.     [1  Ves.  &  Beam.  142.]  «••« 

Tnx  bill  filed  by  the  plaintiiFas  vicar  of  Manktan,  with  the  cha-     ^""^ 
peb  of  BirchingUm  and  }Vode  annexed,  against  the  ddt^ndants,  mi  ^^^' 
oecupieiB  of  certain  marsh  lands,  alleged,  that  the  vicarage  was  Account  of 
fiNmded  in  the  year  1S679  ^nd  was  then  endowed  with  dirers  kinds  ▼'cmriai 
of  tithes,  comprising  all  kinds  of  tithes  widiia  the  parish  and  cha-  craed 
pdries,  except  those  of  com  and  grain;  and  prayed  an  account  of  "S^nsta 
the  tithes  of  such  marsh  lands.    The  anwser  admitting  the  endam^  i«.  ^ 
meni  in  1867,  set  up  a  modus  i  viz.  that  ^  from  time  whereof  the  ^'^     « 
memory  of  man  is  not  to  the  contrary,  there  hath  been  paid,  and  manhiand. 
payable  to  the  vicar  of  the  said  parish^  a  certain  ancient  modus^  or  ^  ^^  ^ 
customary  payment  of  1^.  per  acre  for  each  and  every  acre  of  other  vica- 
■Mursh  land  within  the  said  parish,  for  and  in  lieu  of  the  tithes  of  .^l^'liies* 
hay,  and  of  all  and  every  other  vicarial  and  small  tithes  arising  tbeTicarage 
or  renewing  upon  or  in  respect  of  each  and  every  acre;    and  tohale"^ 
which  sum  hath  usually  been  paid  at  Michadmas  old  style  in  each  ^**«^  «•<»- 

blisiied  by 

y**'*  endowment 

"  The  plaintiff  produced  in  evid^ce  the  eudowment  of  1367,  as  >"  i^<>7, 
deposited  at  Lambeth,  commencing  thus :  Univenisj  Sfc.  at  supra  d4  ^Lm^ry?^ 
Wfbo  ad  verbmn  usqne  vicariam  papeiuam  in  ecdesid  supta  dictd  da 
EaMrist  loco  off  us  scribiiur  de  MonkeUm  prafatis  reUgiasis  viris  u$ 
pgnniMiimr  restiMa  ordinamus,  faeimus^  et  creamm  per  pnesentes 
poriionemqwg  viearii  et  vicaria  ecdesite  supra  dida  de  Monkelonj 
ordinamuSf  Jacimusj  et  limitamus  subscripto  modo  consistere  debere  in 
perpetuum  (t«v.)  The  instrument  then  proceeded  to  endow  the 
ticor  with  die  tithes  of  wool,  lamb,  &c.  hay,  herbage^  or  agistment, 
fte.  ami  of  12^  and  20d.  declaring  the  whole  to  be  per  inquisitionem 
jyti'  vakre  annuo  legitime  captam^  of  the  value  of  2S2.  commUnibus 
aMm  The  endowment  then  proceeds  to  describe  the  duties  of 
Ao  vioflor,  And  concludes  thus ;  quas  restitutionem  et  reductionem 
^itearist  ordinationem  ipsiusque  xncarii^  8fc.  de  communi  assensu  et. 
consensu  eapUuU  nostri  pronunciamus^  Sfc.  The  plaintiff  also  pro*  iiie  court 
Aieed  an  offidd  extract  from  the  Parliamentary  Survey,  taken  in  <»*>n<^.d>- 

rect  as  iMue 

]6M^  estimating  the  living  at  34^  1  Is.  ICk/.  commuuibus  annisf  and  to  try  an- 
Mktfwke  a  transcript  of  the  General  Ecclesiastical  Survey,  deposit-  ^^^l^ 
ed  in  the  office  of  the  first  fruits,  in  the  Eiu^hequer,  made  in  itUn«ces. 
pursuance  of  the  act  of  the  26  Hen.  8.     By  another  document  pro^  ^JITeTJi****^ 
duced  from  the  auditor  of  the  Dean  and  Chapter  of  CarUerburj/s  that  wbicii 
office,  of  the   date  of  August^  1367,  entitled  a  composition)  it  is  "    '  ' 
stated,  4hat  ^nti  vicarage  had  hitherto   been  created  or  endowed  of 
Monkton^  and  therefore  a  perpetual  vicarage  was  thereby  created. 

Sir  Samuel  Romilli/t  Ilollisty  and  Benialy  for  the  {ilaintiff. 

RichardSj  Hart,  and  IVethereUj  for  the  defendants. 
Vol.  IV.  D  d 
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1812.  The  Master  of  the  Rolls.  If  this  case  had  stood  merely  upon 
^^^  the  parol  testimony  on  the  one  side,  and  the  inference  to  be  drawn 
V,  from  the  ecclesiastical  and  parliamentary  surveys  on  the  other,  I 
should  have  been  disposed  to  send  it  to  an  issue,  instead  of  taking 
upon  myself,  in  the  first  instance,  to  decide  upon  the  effects  of  this 
conflicting  evidence.  The  depositions  seem  sufficiently  to  shew  the 
existence  of  a  customary  payment  for  marsh  lands,  as  far  as  living 
memory,  or  the  tradition  of  the  parish  can  reach ;  and  there  is  np 
trace  whatever  of  the  actual  payment  of  tithes  in  kind  for  those 
lands*  The  surveys  on  the  other  hand  do  go  a  great  way  to  shew 
that,  at  the  period  when  they  were  made,  the  present  rate  of  inodus 
could  hardly  have  been  payable ;  yet  it  is  possible  that  the  then 
value  of  the  vicarage  might  have  been  underrated;  or  that  the 
quantity  of  marsh  land  might  have  been  less  than  it  is  now,  or  both ; 
I  should  therefore  hesitate  to  come  to  an  absolute  conclusion  against 
the  antiquity  of  the  modus  from  a  mere  comparison  between  the  for-* 
mer  reported  value  of  the  vicarage,  and  the  amount  of  the  payments 
at  the  present  day.  A  more  serious  difficulty,  however,  arises  from 
the  production  of  the  instrument ;  by  which  it  is  clear  this  vicarage 
was  at  first  established  as  well  as  endowed.  It  shews  there  was  no 
vicarage  in  this  parish  before  the  year  1367>  which  is  long  after 
the  time  of  legal  memory.  Now  the  customary  payment  of  Is.  for 
every  acre  of  marsh  land  is  stated  to  have  been  immemorially  made 
to  the  vicar  in  lieu  of  tithe  of  bay,  (one  of  the  tithes  with  which  tlie 
vicarage  was  endowed),  and  of  all  and  every  other  vicarial  and  small 
tithes.  The  objection  is,  that  as  before  the  year  1 367  tliere  was  no 
vicar,  and  consequently  no  vicarial  tithes  in  this  parish,  the  pay- 
ment stated  cannot  have  been  immemorially  made.  It  is  not  that, 
upon  the  face  of  the  modus  as  laid,  there  is  any  defect  whatever;  but 
the  inimemorial  existence  of  it  is  disproved.  This  therefore  has 
nothing  to  do  with  the  cases  in  which  the  modus  has  been  obscurely 
or  imperfectly  laid,  but  the  court  has,  from  the  apswer,  or  sometimes 
from  the  evidence,  been  able  to  collect  what  was  the  custom  iii- 
tended  to  be  alleged,  (a)  Here  is  no  imperfection  or  obscurity  in  the 
answer.  If  the  allegations  were  true  in  point  of  fact,  it  is  not  con- 
tended that  the  modus  would  be  bad  in  point  of  law ;  but  the  plain- 
tiff shews  that  the  alleged  payment  cannot  have  existed  beyond  the 
time  of  memory.  Is  it  to  be  said  that,  whenever  the  evidence  dis- 
proves the  models  as  laid,  the  court  is  to  set  about  framing  such  a 
modus  as  the  evidence  would  not  disprove ;  it  is  true  there  might  be 
a  modus  which  tlie  establishment  or  endowment  of  the  vicarage 
within  the  time  of  memory,  would  not  at  all  affect;  for  if  a  ftio^us, 
could  be  presumed  as  against  the  rector,  before  the  vicarage  was 
created,  the  subsequent  endowment  would  not  affect  the  existing 

(ji)  The  cases  cited  were,  GiRs  V.  Ilorretr,  supta  SSl.     Baker  v.  AlhiU^  Anttr.  491* 
$upra\2i.3*     Mallocky,  JJrowse^  Ambl.  429.    ;f/;>ra  905. 
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right;  and  although  it  should  specify  the  tithes,  yet  it  would  operate     1612. 
only  upon  the  modus  sul)9tituted  in  the  place  of  those  tithes ;  but       ^^^^ 
to  introduce  such  a  modus  into  this  case,  the  court  must  wholly         ▼. 
recall  that  which  is  laid ;  and  take  from  it  every  part  of  the  specific 
description  the  defendants  themselves  have  chosen  to  give  it«     That 
I  think  cannot  be  done^  and  therefore  the  plaintiff  must  have  a 
decree  with  costs,  {a) 


Smith, 


M.  53  Geo.  III.     A.  D.  1812.     B.  R. 

The  Countess  Dowager  of  Dartmouth  and  others,  Executrix  and  JViw.  21. 
Executors  of  George  Earl  QiDartmouth^  v.  Roberts.  [16  East,  SSidJ 
This  was  an  action  of  debt  upon  stat.  2  &  3  Ed.  6.  c.  13.  for  not  ]^J^^^^^^ 
setting  out  tithes,  in  which  the  declaration  stated,  that  George  Earl  2&s£<tc. 
iX  Dartmouth^  the  testator,  on  the  1st  oi  Jtdy  1810,  until  the  Sd  of  pf^J^^., 
October  1811,  was  owner  and  proprietor  of  the  tithes  of  hay  arising  owner  of 
fipom  a  parcel  of  land  called  the  Fofur-dayi-'ixKyrlc  Close^  in  the  pa-  against  Ae 
rish  of  BatUyj  in  the  county  of  Yorkj  of  which  parcel  of  land  the  de-  defendant 
fendant  was,  during  all  that  time,  the  occupier;  that  tlie  tithes  of  of  a  close, 
Bay  growing  on  the  said  land  within  40  years  next  before  the  sta-  ^?^  "***  ■**" 
tote,  were  of  right  yielded  and  payable  and  yielded  and  paid  to  the  tithe  copies 
owner,,  proprietor,  or  fiirmer  of  those  tithes  for  the  time  being ;  that  <>f**^»llfn«l 
die  defendant  on  Aug.  1,  1810,  mowed  the  grass  growing  thereon  a  suit  by 
and  made  it  into  hay,  the  tithes  of  which  hay  belonged  to  the  said  ^)!^^J^  ^ 
George  Earl  of  Darimouthj  as  owner  and  proprietor  of  the  same,  and  against 
ought  to  have  been  set  out  and  paid  to  him,  yet  the  defendant  took  occupier^of 
and  carried  away  all  the  said  hay  without  setting  out  the  tenth  part,  &c.  the  close. 
At  the  trial  before  Thomson  B.  at  Yorkj    the  plainti£fs  made  whomde- 
title  under  the  Marquis  of  Halifax,  to  whom  the  same  had  been  fendant 

purciiasecia 

conveyed  by  an  indenture  of  the  21st  of  October  1676,  and  they  denying  tha 
produced  copies  of  a  bill  and  answer  in  a  certain  cause  after  men-  yicar's 

•         «  ,1  i*i  /••  -tf*!*!  nght,  and 

tioned;  and  also  gave  parol  evidence  of  the  receipt  or  the  tithes,  or  setting  up 

payments  in  lieu  thereof,  as  far  back  as  living  memory  could  trace,  fi^'f^^^j^ 

The  defendant  gave  counter  evidence  of  title;  the  tendency  of  of  the  plain- 

which  was  to  shew,  that  the  right  to  the  tithes  was  in  tlie  vicar  of  ^^.^-^^"41,^ 

Bailey^  under  an  endowment  of  the  vicarage  with  the  tithes  of  hay  ^icar  aban- 

of  the  whole  parish  m  1253,  by  Walter  Gray^  archbishop  of  York^  wit!^ero 

in  the  S7di  year  of  his  pontificate;  and  that  the  same  appeared  to  holden  evi- 

have  remained  annexed  to  the  vicarage  after  the  dissolutipn  of  the  against  the 

monastery  of  St.  Oswald  de  Rostell  by  an  ecclesiastical  survey  in  the  defendant. 

26th  of  Hen.  8.  (1^35),  and  by  ministers'  accounts  in  the  33d  &  ofunimer- 

Sith  Hen.  S.    The  parish  of  Batleij  consisted  of  three  townships,  f^P^  «•?- 

Bailej/,  Morley^  and  Churmell;  and  there  were  three  terriers  proved  the  percep- 

bythedefendantjofthe  date  of  1727,  1743,  and  1748,  each  entided;  JjJ^J*^  ^^ 

' ' '' '"^ plaintiff 

(«)  See  Ward  t.  Shepherd,'  8  Fri.  624.  hffra,  and  bis  ao« 
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1812.  ^^  a  true  nnd  perfect  terrier  of  glebe  and  otlicr  possessions  belong-' 
"■  """"'  ing  to  the  church  di  Batley^  &c.  mentioning  •*  the  great  tithes  of 
Dowager  of  ScolecToft  in  the  township  of  Morley^^  and  also  "  Finedon  cora- 
Dortnumih  position  money  for  tithe  hay ;"  but  there  was  no  evidence  of  the 
Rohertu  vicar  having  ever  in  part  taken  tithe  of  hay,  or  any  composition  for 
cestonTal-  ^^  ^^  ^^  answered  upon  the  merits*  that  as  this  evidence  related 
though  an  to  a  period  before  the  restraining  statutes  of  the  IS  J^iz.  c.  10.,  and 
of  tbTviai!.  1^  ^^*  ^'SO.;  and  as  there  was  no  evidence  that,  since  those  sta- 
^H^ in.  tutes,  the  tithes  of  hay  in  this  place. had  belonged  to,  or  been  en- 
thenid  joyed  by,  tlie  vicar,  it  was  open  to  the  jury  to  presume  that  before 
^tbe  be  the  restraining  statutes  the  vicar,  with  the  consent  of  the  patron  and' 
shall  be  ordinary,  had  conveyed  away  the  tithes  in  exchange  for  a  valuable 
P^»^<^  consideration  to  some  other  monastery,  the  propeity  of  whickafter- 
tithe  came  wards  on  its  dissolution  went  to  the  crown,  from  which  it  passed 
imod^be.  ^"^  ^^  hands  of  tlie  grantee  of  this  rectory ;  and  this  question,  as 
fore  the  it  affected  the  general  merits  of  the  case,  went  to  the  jury,  who, 
SIS^"*   found  a  verdict  for  the  plaintiffk. 

Id  the  last  term  a  new  trial  was  moved  for;  1st,  Upon  the  ge- 
neral merits  of  the  title,  which  stood  upon  the  argument  already 
briefly  adverted  to ;  and,  2dly,  Upon  the  admissibUity  of  the  evi- 
dence of  the  bill  and  answer  offered  by  the  plainti£&  in  disproof  of 
the  vicar's  title,  as  to  which  the  case  stood  thus ;  the  plaintiffs 
produced  copies  of  a  bill  and  answers  in  the  court  of  Exchequer, 
in  a  cause  instituted  in  1777  hy  Henry  Eimsallj  clerk,  vicar  of  £a/- 
kyj  i^inst  William  Earl  of  Dartmouth  (the  father  of  the  late  earl  j^ 
and  SnLeathley  and  others  (owners  of  lands),  claiming  tithe  haj 
under  the  ancient  endowment  in  125S.  The  defendants  Z>aMZ6;y 
and  others,  in  their  answers,  denied  the  vicar's  right,  and  stat^, 
that  tithe  hay,  or  some  annual  payment,  madusp  or  compo^itioq, 
bad  been  constantly,  or  for  a  long  series  of  years,  paid  to  the  Eairl  of 
■Dartmouth^  <h^  those  under  whom  he  claimed,  and  that  they  believed 
that  the  tithe  hay  belonged  to  him,  and  that  tiiey  had  paid  l^»4ff. 
annually  >?ifr  acre  for  arable,  meadow,  and  pasture  within  tbetowii- 
ships  of  Morlet/  wad  CAurwellj  in  tiie  parish  of  BeUkj/^  for  all  rec- 
torial tithes*  It  was  admitted  that  Leathlet/^  one  of  the  defendant^ 
in  that  suit,  was  the  then  owner  and  occupier  of  the  land  now 
held  by  the  ctefendant  JRobertSy  who  had  purchased  it  from  hini^ 
The  copies  of  the  bill  and  answers  were  proved  to  have  been  ex- 
amined with  the  onffoa^hi  but  it  was  objected  on  the  part  of  the 
defendant^  that  tliey  were  not  evidence  at  all,  as  being  res  inter 
alios  acta  g  or^  if  admissible,  that  the  original  answer,  of  Z^eathley 
ought  to  have  been  produced ;  but  the  learned  judge  overruled  ^hf? 
objections,  and  received  the  Evidence  which  went  to  thje  juify,  with 
the  rest  of  the  evidence  in  the  cause*  No  decree  was  shqwn  tp  h^ve 
•been  ma^  in  this  suit;  but  in  the  resist  (te  fJaimwo^  abax^dpned 
without  costs,  and  from  that  timejthe  vicar  had  acquiesced. 


CASES,  1706 

Part  atid  Holrogd  shewed  cHuse.    *  "  '  1812. 

Scarlett  and  Richardson  contra.    ' 


Lord  EUenborough  C.J.  —  The  question  before  tlie  court  is.  Dowager cf 
whether  this  matter  should  undei^  a  revision,  either  on  the  ground  ^^'^^"^^ 
oF  the  evidence  being  not  sufficient  to  sustain  the  verdict,  or  on  that     Bottru. 
of  the  judge's  having  received  inadmissible  evidence^     In  a  case 
like  this,  where  the  vi:rdict  is  not  conclusive  on  the  rights  of  the 
parties,  but  those  rights  may  be  reagitated  in  another  suit,  if  upon 
consideration  the  party  is  dissatisfied,  the  court  will  not  be  inclined 
to  send  it  down  again  unnecessarily.     On  the  question  as  to  the 
sufficiency  of  evidence  of  title,  I  am  inclined  to  think  that,  in  1253, 
the  tithe  of  hay  was  in  the  vicar  under  the  endowment  of  the  arch- 
bishop of  Yorkf  with  the  consent  of  the  prior  and  his  convents 
But  assuming  that,  under  the  endowment,  the  vicar  was  once  en- 
tided  to  the  tithe  of  hay  coextensive  with  the  limits  of  his  parish, 
be  rai^t,  before  the  restraining  statutes,  have  granted  it  to  another 
ecdesiasdcal  person,  with  the  consent  of  the  patron  and  ordinary. 
There  would  then  have  been  a  portion  of  titlies  dissevered  from  the 
vicarage,  and  there  was  evidence  that  it  was  so  dissevered  from  the 
conveyance  of  the  tithe  in  1676  to  Lord  Halifax^  which,  after  tlidr 
disseverance,  but  prior  to  the  restraming  statutes,  might  have  got 
into  lay  hands.     We,  therefore,  want  to  pray  in  aid  only  this  sup* 
position  as  to  these  portions  of  tithe  which  appear  to  have  been 
enjoyed  dissevered  from  the  vicarage,  that  they  were  so  dissevered; 
and  in  favour  of  modern  enjoyment,  which  is  the  best  interpreter 
of  right  where  documentary  evidence  does  not  exist,  we  will,  in 
conformity  with  Lord  Kenyon^  who  said  that  he  would  presume 
200  deeds,  if  necessary,  presume  here  that  a  dbseverance  took  place. 
The  actual  perception  of  tithe  hay,  eitlier  in  kind  or  by  composition, 
never  appealed  to  be  in  the  vicar  from  the  time  of  the  parol  endow* 
nmit;  biit  a  perception  of  Is.  4sd.  annually  for  a  considerable  timp 
.under  a  general  composition  with  the  rector,  which,  though  not 
so  strong  as  if  the  rector  had  taken  it  in  kind,  will  virtually  include 
it^  nothing  appearing  to  the  contrary.     Therefore  there  was  not 
only  evidence  to  be  left  in  the  balance  to  the  jury,  but  that  evidence 
preponderated  in  &vour  of  the  rector's  claim.    The  only  question 
remaining  is,  whether  the  answer  of  Leatkley^  a  co-<Iefendant  with 
a  former  earl  oi  Dartmouth^  in  a  cause  instituted  against  tliem  by 
the  vicai^  of  Satletfy  was  properly  received  in  evidence.     It  appears 
to  me  that  this  wbs  not  res  inter  alios  actoj  but  inter  eosdem  acta, 
and  was  hot  only  evidence,  but  strong  evidence  agamst  the  de- 
fendant, who  stood  in  tlie  same  place  by  derivation  of  title  and  by 
legal  obligation  as  Leathley ;  and  LeaiUetf^  upon  his  oath,  in  a 
suit  against  him  by  the  vicar,  has  declared^  that  the  tithe  is  due  to 
the  rector  and  not  to  the  vicar,  and  now  tliatsaroo  pcrsoD^  in  eflect, 
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1819.     is  deraigning  the  title  of  the  rector  in  favour  of  tb^  vicaf.    The 

Countest     ''^*"g  ^f  fiis  answer,  therefore,  operates  as  a  contradiction  to  bim; 

Xhnoager  of  and  as  to  its  being  only  a  copy  of  the  answer,  I  know  of  no  case 

^  ^^       where,  in  a  mere  civil  proceeding,  it  is  held  necessary  to  have  the 

9oberi^*     actual  answer  signed  by  the  party  in  order  to  read  it  against  hinif 

the  rule  only  applies  where  the  party  is  charged  criminally,  as  in 

perjury,  or  in  an  action  for  a  malicious  prosecution,  which  is  the 

nature  of  a  criminal  proceeding.    Therefore,  on  both  grounds,  I 

think  it  unnecessary  to  disturb  the  verdict. 

Le  Blanc  3^  and  Bayley  J.,  delivered  concurrent  opinions. 
Gro%e  J.  was  absent. 


H.  53  Geo.  111.    A.D.  181S.    B.R. 

jan.27.        Snyth^  Cler^,  v.  Sambrook.    [1  Maule  and  Selwyn's  Reports,  66.1 

In  an  ao  This  was  an  actiou  of  debt,  the  first  and  second  counts  of  the 
stetute  declaration  were  framed  upon  stat  2  &  S  Ed.  6.  e.  IS. :  the  first 
2&3^(f.6.  stated  that  plaintiff  was  rector  of  Wortkerij  in  the  counties  of  Salop 
not  setting  and  Montgomery^  and  proprietor  of  the  tithes  of  com,  grain,  hay, 
®^  ***f  ^""^  clover,  rye  grass,  peas,  and  vetches  growing  on  land  within 
wheat,  bar.  Uiat  part  of  the  parish,  lying  within  the  county  of  Salop^  in  the 
ley,  oats,  occupation  of  the  defendant,  and  all  such  tithes  for  forty  years  be- 
andvetches,  fore  the  Statute  ought  to  have  been  set  out,  and  paid  in  kind.  It 
foundl  ^^^  charged  that  the  defendant  had  cut  down,  and  reaped  so  many 
custom  acres  of  com,  grain,  hay,  clover,  rye  grass,  peas,  and  vetches 
thc'^rid^^  growing  upon  the  said  land,  the  tithes  whereof  belonged  to  the 
to  take  the  plaintiff,  and  ought  to.  have  been  justly  divided,  set  out,  and  paid 
shock  of  ^^  ^^^  Bs  rector  and  proprietor,  yet  Uiat  the  defendant  took  and 
If  heat,  and   carried  away  the  same  from  the  land,  where,  &c  the  tenth  pari  of 

the  eleventh  »  *f  '  *  j. 

cock  of  the  same,  or  of  any  part  thereof  respectively,  not  having  beenjusUy 

h*H*^'o^'  sgwrrflf^d,  divided^  or  set  out  from  the  nine  parts^  residue  Aereqf,  nor 

as  to  the  any  composition  made  with  the  plaintiff  for  the  tithe  thereof  &o. 

whwjt,  as  Tjjg  second  count  was  for  the  subtraction  of  the  same  tithes;  only 

had  always  Stating  the  plaintiff  generally  to  be  the  proprietor  of  certain  tithes 

t!r°ut*^  in  that  part  of  the  parish  lying  within  the  county  ct Salop:  and  it 
sheaves  into  Stated  the  gravamen  to  be  the  carrying  away  by  the  defendant  of 

to*the'bai^  the  corn,  &c.  growing  upon  the  said  land,  the  tithe  of  which  be- 

ley,  &c.,  longed  to  the  plaintiff,  and  of  right  ought,  &c.  the  tenth  or  other 

farmor  put  P*''^  of  the  Same  respectively,  or  of  any  part  thereof  not  having 

them  into  been  duly  divided  and  set  out  from  the  residue  thereof. 

^  kioie  T^^^s  cause  was  tried  before  Le  Blanc  J.  at  Shrembary^  and  the 
of  wetwea-  jury  on  the  question  being  left  to  them  on  the  evidence,  found  that 

the  cocks  there  listed  an  immemorial  custom  for  the  rector  to  take  the  ele- 

^d  put  venth  mow,  or  shock  of  wheat,  and  «he  eleventh  cock  oF  barley, 

again.  ottts,  peas,  and  vetches  j  on  which  a  verdict  was  taken  lor  4ke  {daki^ 
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die  tr^le  taliie)  which  was  soitled  for  the  articles  res)iect-      181S. 
iveij,  with  liberty  to  move  to  enter  a  nonsuit,  or  reduce  the  dam-   ~    ~ 
ages  in  case  the  court  should  be  of  opinion  for  the  valtdit}'  of  the        ▼. 
cnstom*     The  evidence  was,  that  as  to  the  wheat,  the  farmer  had   ^''*^''^* 
always  put  the  sheaves  into  shocks  or  mows,  consisting  of  six*or 
nine  sheaves ;  and  in  case  of  bad  weather,  opened  tlie  mows  or 
shocks  and  sheaves  to  dry  them,  and  that  tlie  parson's  eleventh 
mow  or  shock  was  set  out  at  the  time  the  whole  was  ready  to  carry, 
and  not  before.      As  to  the  barley  and  oats,  it  was  proved  that 
they  were  put  into  cocks,  and  the  eleventli  cock  set  out  for  the 
rector;  but  nothing  farther  was  proved  to  be  done  to  the  barley  or 
oats,  except  that  some  of  the  witnesses  said,  that  if  it  was  wet  wea- 
ther before  the  parson  tithed  it,  they  opened  all  the  cocks  and  put 
them  up  again*     As  to  the  vetches  and  peas,  they  were  first  cut 
into  little  wads  of  unequal  size,  and  then  put  into  cocks  of  equal 
fltses-and  the  parson  bad  the  eleventh  cock,  and  they  gave  the  par- 
son notice  to  tithe  as  soon  as  they  were  put  into  cocks. 
A  rule  nisi  had  been  obtained  by  Jervis. 
DauMcejfi  Jbtott^  and  EytoHj  shewed  cause. 
•    Jerois^  Peake^  and  PuUevj  contra. 

Lord  JEOenborcugh   C.  J.  -—  I  confess  I  think  in  diis  case  the 
4:cistoin  is  good  as  to  the  wheat,  but  not  as  to  the  other  articles 
It  appears  that  the  wheat  which  at  common  law  is  tithable  in  the 
abea^  IB  uniformly  advanced  to  a  further  stage  of  labour  by  being 
put  iato  Qocks,  by  which  it  is  better  protected  from  the  weather, 
and  besides  that,  if  necessity  demand  it,  it  is  opened  for  the  pur- 
pose of  ventilation.     This  .benefit,  together  with  the  additional 
labour  by  the  &rmer  for  the  benefit  of  the  rector,  which  the  rector 
'  must  otherwise  take  upon  himself,  constitutes  a  good  consideration 
for  rendering  the  eleventh  instead  of  the  tenth  shock.     I  subscribe 
to  the  doctrine  laid  down  in  Knight  v.  Halsej/f  that  the  labour  of  SupraUsi. 
the 'former,  added  to  tlie  quantum  of  the  tithe  taken,  is  considered 
Cn  be  an  equivalent  for  the  full  tithe.     But  as  to  the  other  articles, 
Aere  is  no  evidence  of  any  meritorious  labour  bestowed  upon 
them  sufficient  to  support  any  custom ;  all  that  is  done  to  the  bar- 
ley and  oats,  is  the  putting  them  into  cocks ;  and  the  mere  addi- 
tioaal  labour  of  casually  opening  them  in  the  event  of  wet  weather, 
does  not  seem  to  me,  in  any  degree,  such  a  consideration  ns,  in  the 
language  of  Lord  Kenyojij  amounts  to  an  equivalent  for  the  de- 
duction claimed.     It  is  too  minute ;  it  ought  to  be  a  reasonable 
lieaefit  to  the  parson.     As  to  the  peas  and  vetches,  it  does  not  ap- 
.  j^r  that  any  thing  <is  done  to  them  beyond  what  the  common  law 
^requires.     It  is  clear  that  they  caniiot  be  tithed  in  the  wad,  for  the 
.  wad  ^ was  proved  to  be  of  unequal  size,  and.  therefore  they  are  not ' 
.  then  Uk  a  iit^te  in  whidi  a  just  comparison  can  be  made^    It  is  then 

D  d  4 
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>a[M[.     iheiluty  of  the  farmer  to  put  Aem  into  inch  a  ftate,  whi<Ai<tetl 

•"^TTT*    opiji  be  effected  by  advancing  them  to  an  ulterior  stage  of  prepar* 

y,        a^ion ;  u  e.  by  putting  them  into  cocks,  which  is  the  first  stage  in 

^'****'^'  •  afbjch  they  are  titbaUe.    I  think,  therefore,  that  the  verdict  should 

stand  as  to  tlie  sum  of  45/.,  the  treble  value  of  tlie  whole.     Qrose^ 

Le  BlanCf  and  Bayley^  Justices,  concurred* 


s  ;i- 


P.  53  Geo.  III.     A.D.  1813.     Cane. 

Mayiu  15.  ilbe  Warden  andMinor  Canons  of  S!^.  PauTs  v.  Kettles  axide contra^ 

[2Ves.&Beam.  1.] 

;  A  DBGREB  was  made  for  tithes  in  LondoHj  at  the  rate  of^s.  9d. 
in  the  pound,  under  the  stat.  87  Hen*  8.  c.  12.,  the  occupiers  not 
prpving  any  certain  customary  payments  in  lieu  of  tithes;  and  it 
utaa  held  that  such  pajrment  would  exempt  an  individual  house,  if 
usually  made  a  sufficient  time  to  acquire  the  character  of  customary 
payment,  though  within  time  of  memory,  and  not  general  through 
the  place  or  parish.  It  was  also  held,  that  mere  non-payment  of  the 
tithes  under  the  statute  is  not' an  answer,  as  it  would  not  be  to  the 
^Uim  o£  titlie  at  common  law.  Under  the  circumstances  an  issue 
yff^a  refused,  1st.  Mispleading,  the  defendants  not  stating  customary 
payments  by  their  answer;  but  adopting  ore  tenm  paj^ents  dis^ 
oloised  by  the  answer  to  their  cross  bill,  instead  of  moving  for  leate 
toy  file  a  supplemental  answer;  2dly,  The  improbability  of  estab-* 
Ijfdiing  these,  payments  after  two  unsuccessful  trials  at  bar  in 
another  cause,  (a) 


Sot 


54  Geo.  III.    A.  D.  1813.    Cane. 

Dee.  7. 10.    '  -AjP^^  V.  JVordsnoorth.    [2  Ves.  &  Beam.  SSI.] 

Compoii.  ^  Tui:  bill  filed  by  the  executor  of  the  late  rector  of  the  parish  of 
tiUiefre.  Barking  sUtted^  that  he  had  enured  into  agreements  witli  the  seve* 
ceived  after  ral  occupiers  of  lands  within  the  parish  to  receive  compositions,. 
©Tthn?.  payable  yearly  at  Michaelmas^  in  lieu  of  tithes ;  that  afler  his  deaths 
cumbentby  on  the  6th  ol  May  1808,  die  defendant  being  collated  to  and  in- 
MT.'r^I  ducted  into  the  rectory,  received  from  the  occupiers  the  whole  of 
tioned  with  the  Compositions  which  became  due  at  Michaelmas  1803^  The  bill 
the^res^  claiming  a  reasonable  share  of  such  compositions  in  proportion  to 
rive  periods  the  length  of  time,  during  which  the  late  incumbent  continued 
men?^^'  reptpr  in  the  year,  in  which  suph  composiUons  accrued  due,  prayed 
an  account  and  paymjsnt  accordingly.  The  answer  insisted  that 
tlie  composition  received  by  the  defendant  shouI4  be  divided  between 


(a)  This  case  is  in  fact  little  else  than  a  rehear-    been  deemed  unnecessary  to  print  it  at  greater 
ing  of  the  case  of  Tk>t  Wafdm^  ^e.  ff'€t.Patd*i    length. 
▼.  Morris,  9  Ves.  155.  JMpro  1631  ;  it^has  therefore 
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him  »'l  4he  pkintiff  in  die  follcmiiig  liidde :  that  the  share  to  be     MIS. 
paid  to  the  plaintiff  should  be,  to  the  share  retained  bythe  de-  *^T~7" 
fendanty  as  the  quantity  of  tithable  produce  from  Mkkadmai  1807        t. 
to.  the  death  of  the  late  incnmbent  was  to  the  quantity  of  tidiable     ^^"^ 
produce  from  his  death  to  Michadmas  following. 

Sir  Samuel  Bomilfy  and  Bdl  &r  the  plaintiff. 

Hart  and  Shadwell  for  t6e  defendant 

The  Vice*Cbanoellor. — In  determining  the  general  question^ 
what  is  the  mode  to  be  adopted  for  apportioning  this  composition^ 
it  is  proper  to  consider  how  it  stands  upon  authority.  With  re- 
spect to  land,  the  staL  of  Geo»  2.  {a)  has  enacted,  that  time  is  the 
only  measure;  and  in  cases  relatbig  to  land,  though  not  within 
the  express  words  of  the  statute,  the  same  rule  is  established  by 
Paget  V.  Gee{b)\  Vernon  v.  Vernon  {c)\  Hawkins  r.  Kelfy{d);  and  Saprmi6S7. 
JVhiffietd  V.  Pindar  (e) ;  but  a  distinction  is  taken  as  to  tithes,  which 
it  is  said  are  not  within  the  act ;  and  I  agree  that  a  composition  for 
tithes  is  not  within  it.  I  mention  the  anonymous  case  in  Bun;,  294.  ^P^  '^^^ 
merely  to  dispose  of  it,  and  that  it  may  not  be  supposed  to  operate 
on  my  judgement.  A  material  feature  in  the  case  of  Paget  v.  Gee 
U,  that  the  tenant  submitted  to  pay  the  rent.  The  judgement  is, 
that  upon  payment  from  a  conscientious  motive  by  a  parson  not 
obliged  to  pay  in  respect  of  a  lease  expired,  a  right  arises  to  take 
from  the  person  receiving  the  payment  a  portion  to  which  he  was 
not  entitled.  This  principle,  acted  upon  by  Lord  Hardmcke  in 
that  case,  is  strongly  fortified  by  what,  fell  from  Lord  Eidon  in 
Hawkins  v.KeUy  t  which  case,  though  not  expresriy  deciding  the 
mode  of  division,  I  consider  as  laying  down  the  principle  that 
must  govern  apportionment,  and  recognieing  the  analogy  between 
tithes  and  land.  The  demise  of  the  tithes  and  glebe  might  perhaps 
have  been  fairly  considered  as  within  the  statute  a  lease  made  by 
tenant  for  life ;  the  case  however  was  not  decided  or  argued  on  that 
principie ;  but  turning  npon  this,  that  a  person  under  no  obligation 
having  from  conscientious  motives  made  a  payment,  that  payment 
was  taken  for  the  use  of  the  person  under  whom  the  enjoyment  was 
had ;  and  by  strict  analogy  to  land,  the  Lord  Chancellor  determined 
that  there  should  be  an  apportionment  It  is  said,  however,  that 
profits  of  land  arising  de  die  in  diem  difier  from  tithes;  but  there  is 
lie  substantial  distinction,  since  every  day  yields  some  tithable 
mutter,  either  personal,  predial,  or  mixed,  and  tithes  may,  perhaps, 
itiore  properly  be  said  to  arise  de  die  in  diem*  The  composition  is 
a  money  payment  for  the  whole  year,  substituted  for  tithes  in  kind; 
leaving  the  occupier  to  cultivate  as  he  pleases,  free  from  apprehen« 


[a)  11  Ceo.  2.  ic.  is,  ■.  15.  (b)  AmW.  198.         (c)  3  Bro.  Cba.  Cfc  659. 

(<Q  8  Vet.  308.  (e)  C.F.  cited  8  Ves.  Sll.  I9  tfaa  Lord  Ouuioellor. 
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^919-    lion  of  bebg  compelled  to  Tender  to  adxnint    The  law  co^wdeni 

^jtuntf^    A  leetor  or  vicar  as  a  public  functionary  entitled  to  some  oompensa* 

▼^        tion  for  the  duty  performed ;  and  time  is  the  proper  measure  <^ 

^1^  that  compensation.  The  case  standing  thus  upon  principle  and 
Supnu  upon  the  authorities  antecedent  to  Williams  v.  Pamell,  (a)  I  am 
disposed  to  consider  this  contract  as  if  it  was  still  in  existence.  The 
defendant  not  taking  advantage  of  the  deathf  but  upon  a  moral 
consideration  recognizing  the  contract,  makes  the  payment  as  if  it 
was  still  in  force.  It  has  no  refer^ce  to  tithe  in  kind  throughout 
that  year,  but,  relating  merely  to  a  money  compensation,  one 
uniform  payment  throuf^ont  the  year,  without  distinction  of  who 
was  vector  at  one  time  or  another,  what  would  have  been  the  bene* 
fietal  right  atxlUfevent  periods,  had  no  consideration  been  made,  is 
inmiaterial,  there  being  no  right  to  tithe  in  kind;  but  the  division 
attacimig  (XDly  npon  a  money  pajrment  Under  the  conttact  iaade 
with  the  dgpMsed  vector^ ^e  occupier  had  et^oyed  his  land  free  from 
titlie;  and  the  suooeading  rector  is  willing  to  consider  the  contract 
at  in  ibreet  and  the  parties  having  bound  themselves  so  to  consider 
it^  the  |)ayments  are  to  be  made  upon  that  principle,  necessarily 
0xdading  the  pa3rment  of  tithes  in  hind. 

fPf/Uosa  T.  l\niiri/,  whic^  b  the  ease  of  a  vic^ 
aideration  of  it,  does  not  appear  to  be  intended  to  determine  the  ge* 
fietal  question.  All  thatwas  decided  wa%  whether  the  sam  of  SO/, 
paid  into  court  covered  all  the  plaintiff  coold  be  entitled  to,  involv«(' 
ing  no  general  rule.  The  report  does  not  state  what  the  vicarial 
tithes  were^  the  representative  clearly  could  not  be  entitled  to  a 
participation  of  the  new  compositions,  subsequent  to  the  death;  yet 
BO  distinction  is  made  \  though  the  action  ought  to  have  been  con* 
fined  to  the  compositions  made  by  the  preceding  vicar.  The  case 
tiHdmkimv.  KeUy  (6)  was  not  noticed.  The  principle  of  Lord 
Hardwieke  and  Lord  Eldon  is,  that  the  payment  was  made  by  a 
person  under  a  moral,  though  no  legal  obligation,  not  upon  a  con- 
sideration of  the  value  to  the  tenant  or  landlord  al  one  time-  or 
another;  which  does  not  give  the  fair  proportion.  As  applied  to 
the  general  case,  it  cannot  be  anticipated  how  much  had  become 
due  to  the  one  or  the  other.  The  ^[ect  therefore  of  considering 
the  last  case  ( Williams  v.  Powell)  as  laying  down  a  general  rule^ 
tecdng  up  the  value,  and  not  the  tune  which  antecedent  andiorities 
had  taken  as  affording  the  just,  legal,  and  equitable  rate  for  nsr 
pertaining  the  apportionment  upon  a  simple  payment  to  the  suc- 
cessor would  be  great  injustice,  and  the  consequences  of  adopting 
sach  a  rule  upon  the  general  question  as  applicable  to  all  rectors 
and  i^iears  would  be  most  inconvenient.    The  plaintiff,  therefore, 

I,    .1     tmamamn^m  ,  ,1— .w^i^        i  ■  i  i    ■     n         ■  ■  i 

(fl)  10  Bilt  9tt.  (^j8V«.SdS, 
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is  cntided  to  an  apportionment  with  Kference  to  the  period  of  thm  1818. 

during  which  the  last  incombeiit  liTed,  and  die  defeDdant  must  ao  jyn^ 
oount  upon  that  principle^  but  so  much  doubt  has  been  thrown        ▼• 

upon  the  subject  by  the  case  otmiUam  t,  PowM  that  I  shall  give  ^^ 

no  costs,  (a) 

— 1^1—— — — — —1— — 

Sittings  after  Hilary  Term.    Si  Geo.  III.     A.D.  1814. 

Scac.    Serjeant's  Inn  Hall. 

KennicQty.Waium  and  others.    [SPrL  250*3  1814. 


Bill  by  the  vicar  ot  Woodhonij  county  of  Norikumberland^  against  ^^ 
defendants^  occupiers  of  lands  within  that  parish^  for  an  account  oS  ^^^H^ 
tithes  of  agistment,  tumips|  and  potatoes;  founded  on  the  plaintiff's  ^ji^^^ 
title  to  all  other  small  tithes  throughout  the  parish.  (where  tlw 

The  de&ndanu  in  their  answer  admitted  that  the  plaintiff  was  ^^^1^^^ 
as  vicar  entitled  to  tithe  of  hay  and  certain  small  tithes  in  kind  ingaaavi^ 
atbmodo,  but  they  all  denied  his  alleged  right  to  tithe  of  agistment,  ^^^^ 
tumipS|  and  potatqesi  and  all  other  tithes  not  theretofore  rendeiw  doOt  with 
ed ;  and  to  those  they  set  up  a  title  through  the  crowoi  or  its  gran-  d^i^JT 
tees  of  the  impropriate  rectory,  insisting  that  they  were  become  <^  «»&  ^^ 
vested  in  the  owners  of  the  land.    The  defendants  Watson^  PotU^  ^ddl  to 
KDdJachan%  set  up  a  nuidus  also  of  7«.  ^d.  in  lieu  of  tithe  of  hay,  ^?^^ 
hemp^  flax,  and  rape^  in  the  township  oi  North  Seaion.  The  defend-  ^^giauamt, 
BXkV^  PaUm-tom*  a  modus  of  S^.  4J.  in  lieu  of  tithe  of  hay  on  afiirm  turaipiyftiid 

•  ■  -  potatoes; 

called  Bktkemcre^  in  the  township  of  Creswett^  and  the  defendant  although 
£jiii^  a  siodttt  of  1/.  7s.  8d.  in  lieu  of  tithe  of  hay.  and  all  small  «><^^^ 

'         .     V  f^  naTa  never 

tithes  on  a  fiirm  called  High  and  Low  Hortony  in  the  township  before  been 
of  HorUm.    The  bill  was  afterwards  amended  as  to  all  the  modusa  ^^^^ 

eXCqit  SadiKu  cesMn,  and 

'JTie  documentery  evidence    adduced  by  the   plaintiff  was:  Sb^'j^ 
1st.  Taautioa  oi^^NichoUu^  1291.    2d.  Ecclesiastical  Survey  mentary 
of  26  lUn^  8.    3d.  Minisiters'  4<^<^^^^  ^^  ^^« ^-    ^^«  Grant  of  ^^^"^^ 
84tt^  4%»  iJac.  1.  to  jR  Morriee  and  F.  Phillips.    5th.  Parii^  Sw^^rfw 
aq^tfuy  Survey^  AJX  1654.    6th.  Receipts  of  successive  vicars,  to  « tmaU 
leases,  account  book,  and  three  terriers.  ^^''  ,f^ 

'^  ■•  '  not  •*  all 

Dm»fi€jly  WethereUy  and  Simpkinson^  for  the  plaintiff.  small 

JfynbUmque^  Martin^ HaU^  and Meggisoti^  for  defendants.  ^Oiou'h^ 

Gibis  C.  B*  delivered  the  judgement  of  the  court.    Having  stated  appears  that 

the  case  he  proceeded  ^s  Mows :  —  or'^^SSSi 

The  original  bill  hav^pg  been  amended  as  to  all  the  moduses  ex-  »  payable 
eq;>t  SmiU^%  the  claim  is  reduced  to  the  tithe  of  agistment,  turnips,  ^J^,^^^ 
and  potatoes  only ;  Smithes  modt^  however,  is  suU  denied*    The  the^supe- 
de(i^«d9fita  a)l  native  tl;e  viqur's  title  to  those,  tithes ;  and  Sm^th 


nor. 


^f^ 


%)  8a«  alw  iZmMfiw  T.  .4tfilim»  8  Vtm.  ao^,    tbf  oaw  <»q  wyqRiftiQsnwnl  an  al^ly  odkctcd  and 
and  JSs parte  8m0(h,  I  Swaait  337.  »  i<»}f  wiwrt    cmumP^^k* 


WdUtnu 
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lSl4t* .  says  further,  if  he  can  make  out  a  title^  I  can  also  prove  a  modus  ot 

jg^^^g^  !'•  7*.  Sd.     There  certainly  can  be  no  presumption  entertained  in 

V.  favour  of  the  vicar,  he'must  prove  his  case.     A  rector  is  prima  Jacie 
supposed  to  be  entitled,  but  it  is  directly  the  contrary  in  the  case 

SemNe.  of  a  vicar,  jiis  title  can  only  be  shown  by  endowment  or  perception, 

be  an «.  ^hich  will  be  admitted  to  supply  the  want  of  endowment ;  and 

preis  grant  where  it  appears  that  he  has  uniformly  received  all  the  small  tithes, 

mn^}\  tithes  there  can  be  no  difficulty  in  his  making  out  his  claim.     But  the 

to  the  im.  cases  have  gone  further,  deciding  that  where  a  title  is  made  out  by 

or  an  ez- '  the  vicar  to  all  small  tithes,  he  is  entitled  to  whatever  tithes  are 

^"^jdM  of  ^^8^^7  ^f  ^^^  description,  although  not  before  paid ;  and  where 

them  out  of  tithes  of  modem  introducdon  or  other  small  tithes  have  not  been 

~^^1  received,  it  will  be  presumed  it  was  because  no  occasion  occurred. 

age^  oran  *  ^  ^ 

actual  per.'  It  has  been  again  and  again  determined  that  tithes  of  modem  intro- 

^mhf       Auction  are  vicarial  tithes ;  that  is  the  case  of  turnips  and  potatoes, 

other  perw     and  though  of  field  cultivation,  they  are  still  such.     Agistment  is 

^1^^^  10     also  a  tithe  which  was  not  rendered  in  the  North  till  lately.     Fitz^' 

takeawaj    Jierberfs  Nat.  Brev.  has  an  author!^  that  tithe  of  agistment  is  not 

ril/^u"      due,  (Ch.  Writ  of  Consultation,  No.  53,  letter  G.,  and  also  th^ 

marginal  notes.)    The  marginal  notes  are  Sir  Wtttiam  fVindham% 

those  at  the  bottom  are  Sir  Matthew  Hal^s.    But  that  must  mean 

agistment  of  profitable  cattle ;  without  that  explanation,  such  an 

authority  is  calculated  to  mislead.     If  then  we  find  a  vicar  receiving 

small  tithes,  and  no  one  else  receiving  any  portion  of  the  small  Uthes^ 

it  is  to  be  presumed  he  is  endowed  of  all.  {a)     Some  cases  go 

further,  where  the  rector  has  received  some  small  tithes,  and  the 

vicar  all  the  others,  and  a  mistake  may  account  for  th6  rector's 

receipt 

Now^  the.  first  question  here  is,  has  tlie  vicar  shewn  that  he  was 
endowed  of  all  the  small  tithes?  If  so,  though  not  rendered  tofaixh^' 
yet  not  having  been  received  by  any  one  else,  he  is  entitled  to  dcf-' 
mand  them.    The  evidence  then  is  next  to  be  considered.     Thi 
first  document  is  the  taxation  of  Pope  Nicholas  in  1291,  '*  vicaragei 
of  Woodhom  50/.,"  and  this  is  produced  to  shew  principally,  that  th^ 
vicarage  was  then  endowed ;  but  it  also  states,  **  Portio  priaris  ie 
Tynemouth  in  eademy  Whatever  this  was,  it  was  payable  out  of  the' 
vicarage;  it  cannot,  therefore,  refer  to  any  thing  of  which  the  vicar«* 
age  was  not  endowed :  for  instance,  if  he  had  been  endowed  of  alt 
small  tithes,  except  agistment,  turnips,  and  potatoes,  fhey  wbuld  ndt^ 
have  been  a  charge  on  the  vicar,  but  excepted.     Then  we  have  th^ 
Ecclesiastical  Survey  of  26  Hen.  8.,  by  which  it  appears  to  Iiavb 
fallen  to  2i/.  155.8^     The  next  is  the  Minister's  Accounts  of 
31  Hen.  8.,  the  year  after  the  dissolution  of  the  monastery  to  which 

isf)  Omk$  ▼.  Siapkr^  tmpra  996;     Ontwrigkt  ▼.  .Ati^^y   tiyro  938*    itnm^  n 
Sirangiwa^t,  ntpra  I17S.    Fa^m  w,  FowUUf  suyra  I  347. 
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the  living  belonged.  That  document  it  Is  material  to  attend  to,  1814. 
tor  it  is  almost  impossible  any  thing  should  have  passed  out  of  the 
crown  in  that  short  period.  In  those  accounts,  tithes  of  corn  and 
grain  only  are  accounte<I  for  by  the  minister :  they  are  stated  to 
be  iu  lease  to  Sir  Thomas  Hilton ;  and  there  is  no  mention  any 
where  made  by  them  of  any  of  the  small  tithes  being  due,  which 
is  a  very  strong  argument,  that  nothing  of  that  sort  was  in  the 
crown.  The  leases  to  Hilton  were  also  produced,  and  there  is  no 
mention  of  any  small  tithes  there.  Pensions  and  portions  are  also 
mentioned  in  these  accounts,  ^*  de  annuali  pensione  exeunte  de  vica^ 
ria  de  Woo^home."  The  same  observation  that  I  made  on  the 
taxation  of  Pope  Nicholas  applies  here ;  the  difference  of  the  amount 
is  not  material,  minuta  decima  are  afterwards  mentioned.  Those 
words  not  only  include  all  small  tithes,  but  they  also  shew  that  the 
attention  of  Uiese  officers  was  called  to  small  tithes ;  and  they 
could  not  have  omitted  to  mention  them,  if  any  part  belonged  to 
the  crown.  The  wording  of  the  document  has  been  the  subject  of 
much  criticism,  but  it  has  not  rendered  it  clearer.  Some  parts  of 
It,  however,  are  sufficiently  clear,  and  shew  that  the  rector  was 
entitled  to  the  pension  only.  The  excuse  of  the  bailiff  is,  that  the 
fiurm  of  the  grain-tithes  had  been  demised.  It  has  been  argued, 
that  the  vicar  has  been  shewn  by  these  accounts  to  have  only  fifty 
marks,  and  that  the  rest  was  in  the  rector;  but  it  is  impossible  to 
reconcile  that  argument  with  any  part  of  the  document^  The  most 
disadvantageous  construction  which  I  can  give  it  against  the  vicar 
is,  that  he  is  accountable  to  the  rector  for  the  excess,  though  I  do 
not  say  that  that  is  the  construction  ;  but  if  it  were,  he  would  be  in 
that  case  entitled  to  receive  all  the  tithes,  and  would  be  accountable 
in  valuer  not  in  kind,  for  the  excess ;  for  you  could  not  divide  these 
tithes,  and  say,  which  should  receive  carrots  and  which  potatoes ; 
be  that  as  it  may,  the  vicar  would  still  be  entitled  to  all  he  seeks. 
The  grant  to  Morrice  and  Phillips  shews  that  nothing  but  grain 
was  its  subject.  The  Parliamentary  Survey  of  1654  states  the 
pariah  of  Woodhom  to  be  a  vicarage  unsupplied  with  a  minister, 
aad  worth  per  annum  three  score  and  eight  pounds,  and  that  the 
impropriation  is  in  the  Mercet^s  Company*  As  to  the  rest  of  these 
documents^  U  appears  from  them,  that  neitlier  the  abbey,  the  crown, 
nor  the  persons  deriving  title  under  the  crown,  had  ever  claimed 
tb^  aoiall  tithes,  and  thus  they  show  that  the  vicar  is  entitled.  But 
thta  what  is  the  evidence  of  usage?  for  an  endowment  may  even  be 
altered  by  usage.  Now  let  us  see  how  this  is :  we  have  the  vicar^s 
leceipts,  those  relating  to  Blakemoor  are  for  fish  and  hay  moduses^ 
and  for  certain  other  small  tithes.  These  and  the  receipts  fok* 
North  Seton  fi'om  1701  to  1778  shew  the  vicar  entitled  to  all 
small  tithes;  and  also,  to  tithe  of  hay.    Then  we  come  to  the  leases 
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t9U.  of  the  vicarial  tithes;  that  of  the  17th  if(ifb.  17SS»  is  of  A\l  and. 
every  the  petty  tithes  for  five  years  to  RoUrt  Smithy  the  fiither  cf 
the  defendant  Smith ;  but  at  the  expiration  of  two  years,  that  is,  in 
Nov.  1785,  a.  new  lease  is  granted  to  him  by  Latloriy  the  vicar,  for 
ninety-nine  years,  if  he  should  so  long  live;  his  acceptance  of 
which  is  an  extinguishment  of  the  first  lease.  The  tithes  which 
are  in  part  the  subject  of  th^se  leases,  are  expressed  to  be  paya- 
ble out  df  lands  in  the  chapelry  of  Horionf  where  Smithes  lands 
and  SmantCa  lie.  From  the  titherbook  kept  by  IL  Smithy  be  being 
now  the  lessee  of  the  vicar,  it  appears  he  uniformly,  from  1783  to 
1 799,  received  aU  llie  small  tithes.  This  book  speaks  of  the  vicar's 
title  to  all^'small  tithes^  and  not  to  any  modus  for  them.  Then 
we  have  the  depositions,  and  from  them  it  appears,  that  the  vicat 
received  small  tithes  from  all  the  dififei^nt  districts ;  if  that  were 
necessary  to  be  shewn,  then  how  doee  this  case  stand?  From  the 
disaolationt  we  find  that  the  crown,  and  those  deriving  title  under 
it,  liave  never  claimed  more  than  the  tithe  of  grsiin,  and  that 
there  is  a  pension  payable  to  them  issuifig  out  of  the  vicarage^ 
That  the  minutie  dedmes  were  s  part  of  the  endowment,  there  \$ 
very,  strong  presumption ;  but  when  it  appears  that  the  vicar  has 
been  in  the  constant  perceptbn  of  all  afnall  tith^  excfept  agist«> 
nietit,  tnmips,  and  potatoes,  it  pnts  the  ca^  beyond  all  doubt  Mr. 
HkS  suggested  that  the  endowment  was  kept  back;  iSiatwas  ex- 
pressly  denied,  as  far  as  his  knowledge  went,  by  Mr.  DanfUi^y  and 
we  cannot  presume  it.  Several  cases  have  been  pressed  on  us  by 
Supra  7U.  MuHall  to  get  an  issne.  But  that  of  Charlton  v.  Chatiton  only 
shews,  that  perception  must  be  proved  by  him  who  claims  certain 
tithes;  no  doubt,  except  he  be  a  rector,  such  proof -does  lie  on  hind, 
eopnioss.  Trdx)is  v.  Oxton  was  also  strongly  pressed  on  us  a&  a  decision,  but 
^J^I^^I'I^L^  I  think  that  it  does  not  at  all  bear  on  the  present  case :  each  ooftft 
iws.  wiis  correct  in  the  view  it  took  of  that  case,  but  which  vie#  the 
eupru^et/  evidence  supported  I  do  not  enquire.  The  other,  Gamons  v.  B&f^ 
nitrdy  is  wholly  unlike  the  present  case.  There  there  wa^  no  pretence 
to  say,  that  the  vicar  was  entitled  tor  all  small  tithes.  That  was  a 
contest  between  a  rector  and  vicar,  and  ph>of  was  adduced  of  the 
recfor  having  received  tithe  for  lamb  arfd  wocl^  on  which  it  was 
diqmtedj  whether  it  was  not  for  agistment;  besides,  its  being  tin 
Immediate  qiieestion  between  themalotie^  and  the  viear  not  having 
all  smtiH  tithes,  we  do  no^  th^tefore,  meet  on  either  of  the^ 
cdses^.  as  the  foir  result  of  the  evidence  here  is,  that  the  vicar  wAs 
etetided  to  aH  the  small  tithes,  and  the  bill  as  now  fi1e4  is  for  agist- 
ment^ turnips,,  and  potatoes^  As  to  the  evidence  of  the  vicar  h&ving 
said  be  did  not  wish  to  take  the  tithe  of  potatoes,  it  wtoonly  a  gOod- 
liataxed  declaratioii^  waA  cannot  break  in  cm  any  right.  The  title 
then  being  tlius  disposed  of^  ineluding  hay,  whidi^  I  think,  Mr. 
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HaB  was  enticled'  to  question,  the  next  subject  of  eonsidemtkm     1814. 
is  tlie  modus  for  High  and  Law  Horton  Farm  of  IL  7«.  Sd»    I  do 
not  now  discuss,  if  the  modus  be  properly  laid,  but  it  was  indispen-        ▼. 
sibly  necessary  for  the  defendant  to  prove  it  correctly,  whatever     ''^*■*•••• 
laxity  might  be  allowed  in  laying  it.     But  he  rests  on  his  arms, 
and  tries  what  the  pIainti£P  will  do  for  him,  and  that  evidence  was 
untoward ;  for  what  was  called  one  fiurm  turns  out  to  be  two  farms ; 
and  it  having  appeared  who  was  the  owner  of  one  &rm,  it  lay  on 
the  defendant  to  shew  who  was  the  landlord  of  the  other.     It  also 
a|^)eared  that  two  sums  were  paid,  exceeding  together  tlie  alleged 
wu)dus.    But  Mr.  Halt  says,  if  I  have  not  proved  my  modus,  you 
have  proved  one  for  ns,  and  so  are  out  of  court.    Now  it  cannot 
Ikirly  be  shown,  that  any  such  thing  is  proved;  therefore,  the  plain- 
tiff is  entitled  ^  to  the  account  prayed,  but  not  beyond  six  years 

from  die  time  of  filing  the  bill,  (a) 

Decree  accordingly  with  costs. 


H.  54  Geo.  III.    February  8th.  1814.     K.B. 

.    Warmick  and  another  v.  CoUins.    [2.  Maule  and  Selwyn,  349.]     ^^*  ^ 

Debt  on  stat.  2  &  S  £a.  6.  c.  13.  for  not  setting  out  tithes  of  ^^JJ^ 
barley  and  oats.  At  the  trial  before  Wood  B.  at  the  assizes  for  Cumr  tenmniiig 
berland^  the  plaintifi^  shewed  that  the  land  pn  which,  &c  was  part  jj^^^ll^^' 
of  a  new  inclosure  allotted  to  defendant.  It  had  whins  and  bra*  within  ttat. 
kens  growing  on  it,  and  a  small  portion  of  hay.  In  the  summer  ^^i^^^' 
of  1811,  the  defendant  ploughed  it  and  limed  it,  but  not  with  whecbertiM 
mor^  lime  than  was  sometimes  used  in  breaking  up  old  meadow  nicha 


na- 


kuifl into  arable;  he  harrowed  it  three  times  in  the  following  spring,  tun  as  to 
ploughed,  it  twice,  and  harrowed  it  six  times,  and  sowed  about  ^^^Zu!^ 
9pven  ofires  with  pats,  and  half  an  acre  with  barley.      It  was  a  opooMia 
joi^liog.crop  the  first  year;  and  it  was  proved  that,  in  the  then  ingortia. 
pnaseot  year,  there  was  a  much  better  crop  from  only  one  plough-  |°f/|>^P 
in^  and  withput  any  manure,  and  also  that  it  was  land  of  good  a  proper 
quality*    A  witness  who  had  an  adjoining  allotment  of  nearly  the  ^^^!"^" 
f&me  q^lity,  and  pursued  almost  the  same  course  of  husbandry,  and  not' 
swore  that. the  expences  altogether  amounted  to  IS/,  per  acre,  and  y^^^^ 
that  he  got  SL  jper  acre  for  the  first  crop,  and  for  the  second  iniuown 
ilL  12$. per  acre.    The  produce  of  the  first  crop  was  six  or  seven  feJa^aT 
bushels   for  one,  whereas  on   ancient   land  it  was  fourteen  or  after  baing 
fifteen  for  one.     It  was  agreed  by  several  witnesses,  that  without  L^^tywn. 


lUaing  or  manuring,  the  land  in  question  would  not  have  produced  ^P^!^ 
a  crop  worth  seed  and  labour,  and  that  the  experiment  had  been  without' 


ia  several  instances.     Some  of  the  witnesses  smd,  that  th^  manuring 

,     ,     or  tiUagc* 

land  would  let  for  4-Os.  on  acre,  though  one  of  them  had  let  a  simi-  a  crop 

-rr ..  .-.  I [ '• ; ■ 

(a)  See  also  Afanby  ▼.  Curtis,  2  Pri.  285.  in-    t.  Ta^or,  2  PrL  SS9.  t^^.     IfUiiamt  t.  Prtctf, 
>B.    Syam  ▼.  Bo9tk,  2  FH.  2SI.  infra.    CtmUfk    4  Pri.  150^  tj;^.  SeoHiJAmmn,  7 Fri.S67.  infra. 
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1814.  lar  aUotment  after  fencing  it  for  ten  years  at  405.,  but  for  the  two  first 
Warwick  7^^  ^^  ^^  ^  ^  rent-free :  the  defendant  called  no  witnesses,  but 
▼.  rdied  on  die  fifth  section  of  the  statute.  The  learned  judge,,  afi^r 
reading  the  clause  to  the  jury,  stated  that  it  would,  under  the  sta- 
wortfa  more  tute,  be  nugatory  to  say  that  land  was  liable  to  tithe  which  would  of 
csfMOMof  itself  produce  any  sort  of  crop,  however  small ;  and  therefore  the 
pl<><M^>^ng*  result  which  he  drew  was,  that,  to  render  it  tithable  within  seven 
^^'  years,  it  must  at  its  first  conversion  be  in  its  own  nature  so  fertile 
as  to  produce  of  itself  without  tillage  a  crop  which  should  yield  a 
profit  to  the  occupier  beyond  the  expence  oi ploughing^  sowings  and 
reaping  ;  if  it  would  do  so,  it  was  liable  to  tithes  for  the  first  seven 
years,  otherwise  not.  His  Lordship  afterwards  upon  this  princi- 
ple directed  the  attention  of  the  jury  to  the  facts  of  the  case,  and 
the  jury  fi>und  a  verdict  for  the  defendant 

A  rule  nisi  was  obtained  in  the  preceding  term  for  a  new  trial, 
on  the  ground  of  a  misdirection. 

Scarlettf  Liitledale,  Brougham,  and  Tindal,  shewed  cause. 
Parkj  Richardson^  and  Paley,  contr^. 

Lord  EUenborough  C.  J.  delivered  the  judgement  of  the  court, 
and  after,  stating  the  nature  of  the  action,  said  ^'  The  land  on 
which  the  tithes  grew  was  newly  inclosed  and  cultivated ;  the  ques* 
don  was,  whether  it  was  exempted  for  seven  years  under  the  pro- 
viso of  2  and  S  Ed.  6.  c.  IS.  $  5. ;  and  the  point  for  the  decision  of 
the  court  is,  whether  the  jury  in  determining  this  case  have  not  had 
their  attention  directed  to  too  strict  and  limited  a  rule  of  law  as  to 
the  description  of  barren  land  within  the  meaning  of  the  statute. . 
The  words  of  the  statute  must  be  considered.  Lord  Coke*s  com- 
^  *ipni  ment  upon  it,  and  the  decided  cases.  The  words  of  the  stat  2.  and 
5  JSd  6.  c.  13.  §.  5.  are  ^^  that  all  such  barren  heath,"  &c.  The  . 
sixth  section  shews,  that  land  to  be  entitled  to  the  exemption  need 
not  be  quite  unproductive,  because  it  enacts  the  payment  during 
the  seven  years  of  such  tithes  as  had  been  before  paid^';  on  the 
other  hand,  the  statute  does  not  exempt  meadow-land  converted 
into  arable^  nor  the  converse ;  nor  do  I  conceive  pasture  (unless 
it  be .  barren,  &c.)  converted  either  into  meadow  or  arable.  To 
establish  the. exemption,  the  land  must  have  been  '<  barren  heath," 
or  **  waste  ground,"  and  tiiis  the  party  who  claims  the  exemption 
must  shew*  Further  all  **  barren  heath  or  waste  ground"  is  not 
exempted,  but  only  *^  such  as  had  paid  no  tithes  by  reason  of  its 
barrenness;"  and  this  also  the  party  claiming  the  exemption  must 
shew.  The  description  of  such  *^  barren  heath  or  waste  land" 
may  be  illustrated  by  a  description  of  its  opposite,  *^  fertile  land;"  but 
the  question  to  which  the  attention  of  the  jury  is  to  be  directed,  is, 
is  it  '*  such  barren  laud,  or  waste  ground,  as  had  paid  no  tithe  by 
reason  of  its  barrenness^?^  To  decide  for  the  exemption,  they  must 
be  satisfied  that  it  is»    AU  land  upon  which  this  question  can  arise 


-■*       -i   ¥ 
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■httt  be  Ittid  first  (L  e.  never  before)  cultivated  for  a  crop  of  grain      18t4>.l, 
or  hay.      There  is  land  which  is  neither  fertile  nor  barren ;  such    ~J^ 


land  is  not  entitled  to  exemption,  from  its  want  of  fertility ;  if  it         t, 
GiODot  be  said  to  be  barren,  there  is  nothing  in  the  words  of  the'     ^^''^'^ 
statute  fitnn  whence  it  can  be  collected  that  the  legislature  in- 
diided  all  land  within  the  exemption  which  would  not  produce  a 
profitable  crop,  by  those  steps  alone  being  tJEiken,  which  give  it  the 
poasibility  of  producing  any  com,  viz.  fiirming  up  the  soil,  and 
aofving  it  with  com.     There  are  two  causes  of  unproductiveness  of 
tnid,'One  arising  from  the  mere  neglect  of  cultivation,  the  other,' 
becaose  tfaer  land  is  in  its  nature  unfit  for,  and  indisposed  to  re- 
ceive and  return  the  benefits  of  cultivation.    The  latter  only  is  pro- 
tected ;  all  land  which  has  not  been  already  cultivated  by  the  plough 
is,  to  use  Lord  Cok^s  words  (2  Inst  656.),  so  far  noi  apt  Jbr  tiU 
Uge.-    Something  must  necessarily  be  done  to  conquer  this  inapti- 
tude.    Then  comes  the  question  on  the  limitation  in  the  statute, 
whether  **  it  has  paid  no  tithes  by  reason  of  barrenness,"  on  which 
the  comments  made  on  the  statute,  and  the  cases  have  principally 
tomed,  in  other  words  <*  whether  it  hesudpte  naturu  sterilise*  and  this 
all  agree  must  be  shewn  to  entitle  it  to  exemption.  It  seems  neither 
reasonable  nor  analogous  to  the  common  course  of  husbandry' 
to  confine  the  inaptitude  for  tillage  to  such  causes  only,  as  hinder 
the  mere  nse  and  passage  of  the  plough  over  it^  such  as  tlie  incuni'^ 
biancK^  of  wood,  of  water,  or  furze,  and  whin,  there  is  an  ulterior 
inaptitude  to  these  in  all  cases  of  new  land  arising  from  the  rank- 
ncn  and  fbnlness  of  the  soil,  and,  if  I  may  use  the  expression,  fromi 
the  unsubdued  condition.    If  the  land  only  require  Uie  manure  and' 
cultivation  ordinarily  necessary  to  bring  it  into  an  apt  state  oT  > ; 

tillage,  it  'is  not  sudpte  naturd  sterilis.     Sterility  imports  a  natu- 
ral'Bifecinafity  resisting  the  ordinary  means  properly  applied  to 
render  it  ddierwise.     Tliat  the  mode  to  which  the  attention  of^ 
the  jitiy  was  directed  for  ascertaining  the  sterility  of  the  soil  will 
not  stand  as  iEi  criterion,  is  pretty  clear  from  the  consideration  that  it 
probably  is  a  bourse  of  cultivadon  which  no  prudent  person  ever 
did  adopt'towdtxls  new  land,  except  for  the  purpose  of  securing  an 
exemption  if  thbt  doctrine  should  prevail.     But  if  that  great  charge 
and  {ndiMy^  which  Lord  Coke  speaks  of  in  the  same  page  of  his 
book  {fi  IHst.6^.)  should  be  required,  if  that  very  great  cost  for  the  ' 
extraordinary  manuHng  qfit^  adverted  to  by  the  whole  court  mBmlc  v.  ^supra  1 574. 
WSM,  be  necessary,  then  the  land  is  sudpte  Tiatnrd  sterilis  within 'the  ' 
staCMe,  find  totitled  to  the  exemption  of  it     In  Sherington  y.  Fteei"  supra  i89. 
wbdd^  Crt>i3SlizJ4n5:  relied  oh  by  the  defendant  the  words  of  Pop^ 
hm  C.  JT;  ar^  ^^  the  statute  does  not  intend  that  tithes  shall  not  W ' 
pnA  within  seven  years  after  the  maniirance,'  &c.  but  if  sucti  land'' 
as  wis  hSftrh^  taMni  and  made  good  by  foldage  'or  other  indaaridui ' 


Coltins, 
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IBl*.  meansJ*  Folding  was  not  then  ordinary  husbandry ;  at  that  tkiife 
ifTarwick  ^^^®  ^^  great  difficulty  in  keeping  sheep  through  the  winter : 
V.  o(/ier  industrious  means  must  be  constrn^  other  means  of  im- 
provement not  in  ordinary  use,  and  not  of  the  common  process  of 
husbandry;  this  also  appears  from  the  expression  m^^^fy barren 9 • 
which  means  the  same  as  absolutely  or  positively  barren.  Ih  Stocktsett- 
Supra  823.  v.  Teiry^  Lord  Hardwicke  is  stated  to  refer  to  Lord  Cokfs  rule  iti 
2  Inst.  656.  in  these  terms :  **  If  land  is  in  its  own  natilre  so  barreti 
as  not  to  be  fit  for  agriculture  after  it  is  improved,  it  shall  not  pay 
tithe;  but  if  in  its  own  nature  it  is  fit  for  tillage^  but  by  reason  itf 
wood  or  other  accid^ital  circumstance,  it  was  not  turned'  into 
tillage  before,  upon  the  taking  away  that  accidental  circumstanc^ 
it  shall  pay  tithe  presently  upon  being  turned  into  tillage ;  for  ilie 
act  does  not  consider  the  expence,  but  that  you  may  by  possibiHty 
be  paid  as  by  the  timber,  underwood,  &c. :  but  if  afterwards  this 
land  will  not  produce  without  being  dunged  or  chalked,  the  court 
here  considered  this  as  evidaice  of  its  bdng  barren  in  its  own  na- 
ture; not  proper  for  com  without  additional  improvement.  It  is 
admitted,  that  this  land  produced  three  ci*ops  of  com  without  any- 
thing but  ploughing,  but  objected  that  chalking  will  be  necessary  f 
but  the  question  is  what  was  necessary  for  the  first  crop.  There  is 
an  expence  in  gaining  land  from  the  sea,  yet  no  sieven  years  are 
allowed,  though  overflown  time  out  of  mind,  because  the  benefit  is 
lasting,  but  if  an  additional  expence  is  necessary  to  nuike  it  produce  (Ke 
Jirst  avp^  seven  years  shall  be  aJUxfrned^  For  this  position,  that  if  ah 
additional  expence^  Sec.  no*  prior  dictum  or*  decision' in  any  law* 
book  is  to  be  found ;  much  less  for  the  point  now  cont^ded  for, 
*'  that  if  any  additional  expence  is  necessary  to  make  it  produce  a 
first  crop  yielding  a  prqfU^  seven  years  shall  be  allowed."  / 

Upon  this  authority,  however,  it  is  to  be  observed,  that  jLpnl 
Hardwicke  only  states  this  as  evidence,  f.  ^.  as  a  circumstance  tp 
prove  its  being  barren.  The  note  in  Vesey  gives  no  particulars^of 
the  evidence  relating  to  the  culture  and  produce  of  the  crops  4|p 
this  l^nd;  but  it  is  not  to  be  credited,  that  within  seven  yoacs  .it 
produced  three  crops  of  corn  without  any  manure  at,,^l;  and  the 
fair  r^sultof  the  whole  is,  that  the  dunging  and  chalking  menjlipned 
by  Lord  Hardwicke^  must  be  intendedof  an  extraordinary  quaritity, 
and  that  the  three  crops  were  produced  by  the  ordiu^y  oneaps.^ 
manure  and  labour.  This  is  rendered  more  probably  by  a  shoirt 
note  of  the  sape  case.  BulL  N.  P.  191.  evidently  tak^p.fron  f^^^pf- 
ferent  note.  *'  Lord  Hardwicke  held  such  land^only  within^the  cLfii^ 
of  the  statute  relating  to  barren  land,  as  oy^r.a^d  above  |herf]|»^ 
eessary  expence  of  inclosing  and  clearing  required,  also  expeuci^ia 
manuring  before. they  could  be  made  proper  for  agriculture;  -mdf 
therefore,  decreed  tithe  on  itd  being  proved  that  the  land  bofl^bmeif 
tithe  than  the  arable  land  in  .the  parish,  without  any  extraor- 
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diaarjr.  expence  in  minure,  &&   and  that  it  had   paid  tithe  of    1614. 
niUk^  wool,  &;c*  before."    That  tlie  words  extraordinary  or  great     ^^-ariwdi 
nu17.be   dropped  out  of  notes^   or  might  be  supposed  to   be     ^  ▼. 
inauDit-vliere  not  expressed,  appear  not  only  from  the  difference 
of  the  expression  in  these  two  notes,  but  from  the  different  re- 
jwrts  of  Buck  V.  Witij  in  3  Bulstr.  165.  and  1  Boll.  Bep.  354. 
Upon  the  whole,  it  appears,  that  neither  the  words  of  the  statute, 
npc .  iiie  comment  upon  it,  nor  a  view  of  the  adjudged  cases,  will 
iiranant  such  a  rule  of  law  as  has-  been  contended  for  in  the  pre- 
sent case.    The  proper  enquiry  seems  to  be,  whether  this  land  was 
of  such  a  nature  as  to  require  extraordinary  expence  {a\  either  in 
manure  or  labour  to  bring  it  into  a  proper  state  of  cultivation,  and 
tlie  attention  of  the  jury  not  having  been  directed  to  that  point,  we 
think  that  the  rule  for  a  new  trial  must  lie.  Absolute.  . 


March  4f.  7.    54  Geo.  III.    A.D.  1814.    Cane. 

Manby  v.  Taylor.    [3  Ves.  &  Beam.  71.] 

Jn  this  cause,  a  suit  for  titlies,  it  appears  that  an  ancient  coi  u 
mill  had  ..been  rebuilt,  and  two  pair  of  new  stones  added. 

The  Master  of  the  Bolls^  upon  the  authority  of  Talbot  v.  May^  Supn  782. 
^3  Atk.  17.)  decreed  an  account,  as  to  the  two  pair  of  new  stones; 
ohsendi^  that  the  cases  on  the  subject  were  not  easily  to  be  re- 
Gonci^. 


■.'.». 


Tr.  56  Geo.  III.    A.  D^  1816.    B.R. 

^  Wararick  and  another  v.  Colhns.    [5  M.  &  S.  166.]  June  is. 

The  >ule  being  made  absolute  for  a  new  trial,  the  cause  came  ^"^  ^f  • 
*on  to  be  tried  a  second  time  before  Bichards^  B.  at  the  Cumberland  good  qua. 
ionies.     The  evidence  was  nearly  the  same  as  on  the  former  occa-  ^^^'  *?^ 

^,_  pny  tithe 

siori;'   The  learned  judge  referred  the  jury  as  to  the  law,  to  the  immediate- 
Judgment  of  the  court,  when  the  rule  for  a  new  trial  was  made  ^^^'^^' 
I^MfbFnte,  the  jury  found  for  the  defendant;  in  the  following  term,  thesut. 
a  ritite  itfif  was  obtained  for  setting  the  verdict  aside.  t^ilfi^' 

Scarlett^  HvUockj  Littledale^  and  Tindal  shewed  cause.  though  the 

Bidardsonj  J.  Williams,  and  Zoro,  contra.  upand"Hm. 

Lord  Ellenborough  C.J.  —  The  question  in  this  case  is,  whether  '°« »*»  "• 
ttiis  latad  comes  widiin  the  description  mentioned  in  the  statute,  that  return 
isy  •*  such  barren  heath  or  waste  ground,  which  before  this  time  J^*  ^.  ***• 
hsve  laid  barren,  and  paid  no  tithes  by  reason  of  the  same  barren-  the  four 
ntis/*    The  whole  evidence  is  to  be  considered  with  reference  to  ^J^JJ^^ 
tKe  question,  whether  the  land  wad  intrinsically  barren  or  sudpte  ingit. 
tidlurd  sterilts.    The  onus  lies  upon  the  defendant,  who  claims  ex- 

\-s^\  ^  fP^  JgytM(Mrom*?«  obwnaden  on  thit  cxprapMwi,  m  Um  ntxt  cMt^  ti0«. 

Ec  2 
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18)6.  emption,  to  shew  expressly  or  by  relusonable  inflaence  that  the  land 
iTttrwick  *^  barren.  As  to  any  express  evidence,  when  I  find  that  one  wit- 
▼•  ness  says  that  it  is  good  land,  another  that  h  is  of  a  good  quality,  aiid 
that  all  establish  the  soil  to  be  good ;  how  am  I  to  conclude  ftotn  this 
that  it  is  barren ;  but  it  is  sought  to  raise  such  an  inference  in  this 
way :  35  or  40  bushels  of  lime  per  acre  appear  to  have  been  used; 
and  these  35  or  40  bushels,  owing  to  the  remoteness  of  the  limen 
pits  from  which  the  lime  is  procured,  much  exceed  the  ordinary 
value ;  and  hence  we  are  called  upon  to  infer  that  the  land  is  natu- 
rally barren ;  as  if  either  the  fertility  of  the  soil,  or  its  inaptitude  to 
cultivation,  can  depend  upon  the  remoteness  or  juxtaposition  of 
lime  pits.  The  expence  of  procuring  the  lime  will  inde^  vary  with 
this  circumstance ;  and  here  I  think  the  learned  counsel  who  ad- 
dressed the  court  last  has  well  observed,  that  there  is  a  laxity  of 
expression  in  the  term  *^  expence,''  which  is  to  be  found  in  the 
last  sentence  of  our  former  judgment,  and  I  agree  that  <*  expendi- 
ture" would  have  been  the  more  correct  phrase,  *^  expence," 
denoting  something  of  a  pecuniary  nature.  -  Taking  it,  then,  that 
40  bushels  of  lime  per  acre  were  expended,  I  advert  to  the  argu- 
ment of  Mr.  Williams^  that  the  use  of  lime  was  to  be  considered 
only  as  a  mode  of  removing  incidental  obstructions  and  incum- 
brances. The  argument  was  used  ingeniously  with  reference  to  the 
•  Supn  eases  of  Sherington  v.  Fleetwood  ^^  and  Witt  v.  Buckf,  from  which 
t  Supra  i^  ^^  inferred  that  the  removal  of  incidental  incumbrance  is  not 
1574.  lo  be  set  down  to  the  account  of  extraordinary  expence.     In  some 

cases  water  impedes  the  progress  of  cultivation,  in  others  roots ;  in 
the  present  case  whins  and  fiirze ;  all  these  must  be  removed  by 
the  respective  processes  applicable  to  their  removal,  before  the  ex- 
pence  of  cultivation  can  prc^erly  be  said  to  begin.  The  use  of  lime 
may  be  a  process  for  the  extinction  of  some  of  these  impediments, 
although  it  is  not  laid  on  the  land  till  after  ploughing ;  because  it 
may  operate  to  break  and  pulverize  the  indurated  masses.  And  this 
effect  seems  to  be  perceptible  in  the  present  instances ;  for  we  find 
that  in  every  year  there  was  an  improved  crop ;  from  which  it  is 
clear,  that  the  lime  was  gradually  destroying  the  impediments,  its 
operation  not  being  confined  to  the  first  crops,  but  extended  to  the 
others  in  succession.  So  that  if  the  expence  of  liming  could  be 
taken  into  the  account,  it  must  be  distributed  over  the  four  suc- 
cessive crops ;  but  I  am  not  able  to  pronounce  that  it  was  used 
at  all  with  reference  to  any  natural  infecundity  of  the  soil. 
What  is  there  to  shew  that  th^  soil  was  inapt  by  nature,  and 
that  it  required  some  very  extraordinary  expenditure  of  labour 
and  means  to  overcome  this  inaptitude?  In  the  absence  of  any 
such  proof  I  am  at  a  loss  to  say,  in  contradiction  to  the  wit- 
nesses who  declared  it  to  be  land  of  a  good  quali^,  and  ta^be 
a  good  8oil|  that  this  land  was  within  the  meaning  of  the  statute 
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oatiirally  barren,  because  lime  has  been  laid  upon  it  in  a  larger     iSlC. 
quantity  perhaps  than  is  usual ;  more  especially  when  this  may  be     j-^^. 
referred  to  the  removal  of  incidental  impediments.     With  reference        f. 
I0  the  oats  therefore,  as  Well  as  the  barley,  on  which  I  cannot  see     ^^'^^^'^ 
any  doubt,  there  does  not  appear  to  be  evidence  on  which  we  can 
safely  infer  the  natural  sterility  of  the  soiL    The  distance  of  lime- 
pits  cannot  surely  form  a  consideration  in  the  question  of  tbe 
natural  barrenness  of  land  ;  it  never  can  be  called  barren  because 
it  lies  a  certain  number  of  miles  from  lime ;  whole  countries  might, 
according  to  this,  be  set  down  as  barren. 

Baj/Uy  J.  delivered  his  opinion  against  a  new  trial,  founding 
his  argument  principally  upon  the  evidence  which  afforded  an  in- 
ference, that  the  farmer,  under  the  circumstances,  would  receive  n& 
beneficial  return  until  the  fifth  year,  which  his  Lordship  held  to  be 
barrenness  within  the  meaning  of  the  legislature,  in  reference  to  the 
part  of  this  statute,  using  the  words  "  which  has  lain  barren,  and 
paid  no  tithes  by  reason  of  the  same  barrenness/'  (Sect.  5.) 

Abbott  J.,  and  Holrtyd  J.,  delivered  concurrent  opinions  with 
the  Lord  Chief  Justice,  in  favour  of  a  new  trial. 

Rule  absolute^  on  payment  of  costs,  (a) 


Tr.  54  Geo.  IIL     A.  D.  1814.     Scac. 

Eeedy.  Bamyer.    [1  Pri.  101.]  Jum^. 

A  mix  bad  been  filed  against  the  vicar  of  Effingham^  in  the  An  injunc- 
tmsaXy  oi  Northumberland^  to  establish  a  modus  for  hay,  and  for  an  ^°  ***  '*' 
'injunction   to  restrain  him  from  proceeding  in  the  ecclesiastical  ceedingsM 
court  for  tithes  of  agistment,  turnips,  and  potatoes.  JfJt  eitend 

Tbe  plaintiff  here  had  pleaded  the  modus  in  the  ecclesiastical  toiuiuin 
ooort,  but  the  bill  having  laid  the  modus  as  covering  hay  only,  the  ^^i^i  **^ 
court  refiised  the  application.     On  his  own  shewing,  the  bill  was  couru,  and 
afterward  amended,  when  the  modus  was  laid  as  covering  hay  and  mo^i^, 
other  tithes,  and  the  plaintiff  obtained  an  order  for  an  injunction  as  neccaiJary 

r  for  that 

a  motion  ot  course.  purpose. 

Dauncey  and  Simpkinson  now  moved  to  discharge  that  order  with  P®5*'"'^' 
rosts  for  irregularity,  on  the  ground  that  it  had  not  been  a  motion  will  div' 
of  cdurse  in  the  first  instance;  and  that  if  it  were,  it  was  not  so  ^|]y«««n 

tt  •         n         •  iiTt  order  for 

after  having  then  failed,  and  therefore  notice  of  motion  should  have  such  an  in. 
been  given  to  the  pWntiff.  Anon  (6),  Macnamara  v.  Macguire  (c),  ^lJ2i^'o„ 
Abthorpe  v  Jennings,  (rf)  •  motion  of 

Martin  contra. 

Th^  question  being  put   to  the   registrar,   the  court  were  of 
opinion,    that    an    injunction    to    stay   proceedings  at   law   did 


r,  -         '        ■    -     .   - 


(a)  Sec  abo  lAfrd  Seltea  ▼.  Powdl,  6  Taunt.  S97.  infm  1733.   Kingsmill  r.  BOiingsUy, 
S  Pri.  <6S.  infra,         {p}   1  P.Wois.  901.  (s)  1  Dickens.  323.         (d)  Bunb.  27. 
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1^1^*  not  extend  to  suits  in  the  ecclesiastical  court,  and  that  aspecud 

jj^^  motion  was  necessary  for  that  purpose.    It  was  an  injunction  that 

▼•  required  a  different  form,  and  they 

^''"^-  Discharged  the  order  with  costs. 


55.  Geo.  III.    A.  D.  1815.     Scac. 

Jan.  1 6.  Prevost  V.  Betmett.    [  1  Pri.  236.] 

Where  an        The  plaintiff,  vicar  of  Tirbun/f  in  the  county  of  Wilfh  filed  Ji 

rial  f^  ^iU  for  an  account  (^tithes;  and  the  defendant  in  his  answer  «^ 

meut,  in  up  a  modus  of  3^.  for  every  cow,  and  6(L  for  every  calf  immemori- 

Utbet,  has  ^^J  payable  to  the  vicar  of  the  said  parish  in  lieu  of  tithe  of  oowsf 

been  proT.  calves,  and  milk. 

ed,  the 

court  wiu         On  the  hearing  of  the  cause,  the  plaintiff  produced  his  endow- 

^^1^'^^  ment,  by  which  it  appeared  that  the  vicarage  bad  been  establidied 

correctly  and  endowed  within  legal  memory ;  and  on  that  being  shown, 
re-stated^         Wetherell  and  Spence  objected,  that  the  modus  as  laid  was  untrue^ 
for  the  pur-  and  could  not  be  supported  on  the  principle  that  where  a  vicarage 

Ing^it^  M^'  ^^^^  ^^  proved  to  have  been  endowed  within  time  of  memory,  a  de- 

where  ade-  fence  of  an  immemorial  payment  to  the  vicar  in  lieu  of  tithes  totally 

his  answ'^  ^'^^  ^^^  ^^  plaintiff  is  therefore  entitled  to  a  decree.    They  relied 

states  a  on  that  doctrine  having  been  now  fully  established  by  a  very  recent 

memorially  decision  of  the  Master  of  the  Rolls  in  the  case  of  ^Scott  v.  Smith  (a), 

^jrabie  to  where  the  modtts  pleaded  and  objection  taken  to  it  were  pvedsoly. 

and  the  iu  similar  with  the  present,  and  his  Honour,  held  that  though  am  the 

22^^  face  of  the  modus  as  laid  there  was  no  defect  whatever;  yi^  a?  t)ift 

have  been  immemorial  existence  of  it  was  di^roved  by  the  feet  of  die  vjxrarag^ 

within^nl  ^^^"g  "^^^  established,  as  well  as  endowed,  since  the. yoarlSfiT^ 
mmnory,  after  the  time  of  legal  memory,  notwithstanding  he  admitt^  ^at 
^wment'  ^"^^  ^  payment  might  have  been  previously  paid  to  the  rector,;  anj*^ 
Moduceda  that  a  specific  endowment  of  the  tithes  covered  by  it  would  .oi^Iy;' 
*  Su^i^'  operate  on  the  modus^  the  court  had  no  power  to  recast  the  d^i^p**, 
1702.  ^QQ  gf  it  as  given  by  the  defendants,  and  therefore  he  -decreed  fivr^ 

the  plaintiff  with  costs. 

Graham  Baron,  apprised  the  counsel  for  the  plaintiff  that  the 
Suprai695.  case  of  Uhthoff  V,  Lord  Huntingjield^  which  had  been  decided 
some  time  ago  in  this  court,  involved  a  question  that  bore  on  the 
present  objection,  and  that  an  issue  had  been  decceed  there  to  try 
a  modus  varying  from  that  which  had  been  set  forth  in  the  cfefepd- 
ant's  answer.  .  t .     . 

Dauncey  and  Daniel^  for  the  defendants,  prayed  that  the  c^UI^ 
would  permit  them  to  re»state  their  modus f  and  frame  their  fssiif^  ac^ 
cordin£r  to  the  fact     Wetherell  replied. 

Thompson  Chief  Baron.     It  does  not  appear  to  me  that  any 

(a)  1  Ves.  &  Beam.  1-18. 
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-  such. ^viLobnsequeiices  as  have  been  apprehended  will  be  likely  to      1815. 
ensue  from  our  deciding  that  we  will  aid  a  defendant  in  such  a    "^v^m^ 
case  as  this.    It  will  be  sufficient  to  decide  on  those  supposed  cases         ▼• 
wiien  toey  occur. 

Hie  present  case  is  whether  the  court  will,  notwithstanding  the 
mislaying  of  the  modus  by  the  defendant  in  his  answer,  direct  an 
issae  according  to  the  truth  of  the  case,  whether  the  mistake  does 
not^  in  point  of  fact,  materially  affect  the  substance  of  the  defence. 
.The  erideiioe  of  living  witnesses  establishes  an  immemorial  pay* 
meat  until  the  contrary  is  proved.  If  the  plaintiff  had  stated  his 
case  as  it  was,  namely,  a  title  by  recent  endowment,  the  defendant 
would'  have  been  entitled  to  file  a  supplemental  answer.  In  the 
case  before  the  Master  of  the  Rolls  which  has  been  cited,  there  is 
this  mikteri&l  cli£ference;  there  was  a  statement  in  the  bill  Uiat  the 
eedowment  was  subsequent  to  legal  memory,  and  the  defendant 
had  intimation  enough  of  the  ground  on  which  the  plaintiff  meant  to 
procteed  befbre  he  was  called  on  to  answer;  there  was,  therefore,  no 
suiprise.  It  does  not  appear  that  the  case  Uhthqff^s.  Lord  Hunting^' 
Jidii^  was  before  his  Honour,  and  I  do  not  think  that  that  case  can 
be  distlngaished  from  this  in  princijde. 

. '  QriBJutm'TisjKm.  There  is  this  difference  between  this  case  and 
tbaibefoi^  the  Master  of  tlie  Rolls.  The  defendant  here  had  no 
notidrof  this  endowment  until  the  hearing,  and  had  the  plaintiff 
stated  it  before,  the  defendant  would  clearly  have  been  at  liberty  to 
amend  bis  case.  Though  I  think  this  case  is  essentially  the  same 
as  diat  before  the  Master  of  the  Rolls,  yet  I  cannot  also  but  think 
diat  if  his  Hononr  had  consulted  us  he  would  have  been  of  a  con- 
tra^ i>{Siiion  there. 

'  I  s^iio danger  in  allowing  this  indulgence,  as  the  substance  of 
thedeftSiice  is  to  be  stated,  -and  the  form  is  not  material,  Mitchell 
vi'AiMt/l^(aX  ^  another  authority  which  might  have  shaken  the 
opkiidn'Gf  the  Master  of  the  Rolls;  we  must,  therefore,  allow  this 
defeiioe  t»  be  varied-  in  the  matter  of  form. 

Wood  Baron,  and  Richards^  delivered  concurrent  opinions. 

,    ,.y.  55.  Geo.  III.    A.  D.  1815.     Scac. 


•i: 


.  yu  *.5 ;  '  .  ChaffiOd  v.  Ftyer.    [1  Pri.  253.]  Feb.  1. 

"  *tk*  AbibuMe  of  the  hekring  of  this  cause,  which  was  by  bill  filed  Composi- 

by  the  vicar  of  Chatteris^  in  the  isle  of  jEfy,  for  an  account  of  tithe,  "°"  ^^^  ^^ 

It  'i^ii  kttkmptkd  on  the  part  of  the  defendants  to  read  the  deposi-  land  in  lieu 

tibh  tXtVaHitM  i)tdke;  in  support  of  the  defence  set  up  by  their  p^Ji^*  by"' 

answer  which  was  that  as  to  a  certain  tract  of  land  called  Acre  Fen,  reputation 

-VvM.    .  ./ij     .'  _   .    -  .  .'  of  the  fact 

^■«  »       '  •        ■  ■ — -    ■       '  .      .  ■         - . 

*    (o)  2  Pri,  399.  m/ra, 
£6   4* 


proof. 
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>Q15.  it  iieveT  was  tithable  within  the  memoiy  of  man,  and  that  the'  in- 

cLtMd  P^op^^A^  rector,  from  time  immemorial,  and  before  the  .endowment 

V.  0^  the.  Ticarage,  held  certain  land  within  the  parish  cf  Chatteris^ 

^^^  called  The  Miles,  in  lieu  thereof,  and  that  the  commoners  oi  Acre 

of  such  an  J^eu  have^  during  all  that  time,  held  the  said  &n  discharged  from 

^^^l  the  payment  of  tithes. 

iited,  and  ;  The  witness,  who  was  sixty*seven  years  of  age,  deposed  that  he 

^^^  ^  had  h^rd  bis  fiitber,  who  was  sixty-eight  years  old,  when  he  died, 

the  exemp-  which  was  about  thirty-siK  years  ago^  and  also  one  JtAn  HudsoUf 

cd,«iibougii  ^  ^^^  ^^d  °^A"»  ^1^0  <U^  before  the  deponent's  &tber,  and  many 
corroborat-  other,  old  persons  say,  that  they  had  heard  that  the  said  lands 
dence  of"  Called  7%^  MiUs^  were  fi>nnezly  given  to  the  vicar  of  Chatieris,  in 
m«[?3"      lieu  of  tithes  of  Jcre  Fen. 

tithe  for  tho      It  was  proved  that  tithes  had  never  been  paid  fo€  Acre  Fen. 
^^^  Martin  Agar,  and  Bemal,  objected  to  the  admitting  such  heaiv 

the  ezemp-  say  evidcDc^  of  a  gift  without  shewing  some  tracea  at  least  of  the 
f'ULfir  existence  of  a  deed. 

•  deed  or 

evidence  of      Doimcetf  and  Bolder  contra. 

ezfsted^  Thompson  Chief  Baron.*— The  qnestion  in  this  case  is,  whe- 
P"tin  ther  the  proof  of  reputation  which  has  been  offered,  is  admissible 
evidence  of  the  fact  intended  to  be  estaUished  by  it.  The  portion 
of  land  called  The  Miles  is  here  described  as  a  boundary  of  Acre 
JFV»,  and  is  alleged  in  the  answer  to  have  been  appropriated  to,  and 
tp  the  i|se  of  die  impropriate  rector  of  the  parish  qf  ChaiteriSf  and 
hisJieirs  a(id  assigns  fcxr  ever,  in  lien  of  all  the  tithes,  both  great 
and  small,  arising  within  the  tracts  called  Acre  Fen^  treating  it  as 
if  there  were  a  rector,  who  could  so  bargain  for  his  heirs  and  asr 
signs.  This  i^  said  to  be  supported  by  the  general  evidence  of 
non-payment  of  tith^. 

Now  this  is  not.a^iMod^iin  discharge  of  the  whole  parish,  but  of 
Acre  Fenj  only  a  tract  *of  land  lying  within  the  parish,  and  in  that 
view  it  may  .l)e  questionable  if  general  reputation  is  applicable,  or 
whether  it  must  not  in  all  eases  apply  to  the  parish  at  large ;  but 
when  it  is'  offered  as  evidence,  of  a  particular  fact,  I  think  it  is  not 
admissible  under  the  circumstances  of  this  case.  It  may  be  evi- 
dence of  a  deed  wjit^jin.tipe  pf  legf^  memory,  and  previous  to 
the  restraining  statute  df  the'l'Stl^  of  EUzabethj  but  then  there 
should  be  some  [proof  ^f  ^be  existence  of  such  a  deed.  No  evi-- 
dence  is  offered  of  posseissiqn;  tipder  f  ny  such  deed,  and  that  I  take 
tp  be  necqkSary.rbefpfee^i4f^iH:^;C>f  deputation  can  be  admitted. 
On^  the  contrary,  tl^  ownersl^p.l^ere  is  proved  to  be  in  a  person 
who  is  not  shewn  to  d^riyi^  his  ti^le  from  Uie  rector,  and  that  is 
cer^nly  too  |4ight  tp,^.  in  th^  ev^deno^.  <  The  case  oi  Bakery^ 

Warner  (a\  was  very  different,  though  I  think  the  court  went  as 

-        •■  *  — 

{a)  Cited  by  coonsel,  argued,  but  not  reported. 
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fiur  as  they  could  th^re.    But  that  was  a  parochial  moduSf  coverii^     1815. 
ail  the  wood-land  of  the  parish,  and  the  rector  there  was  in  the    .fwjtjM 
possession  of  the  two  acres,  called  the  parson's  coppice.    The  ter-        ▼• 
riers  in  that  case  too  were  extremely  material  in  supporting  the     ^^' 
fiict,  and  an  issue  was  ultimately  directed,  on  which  a  verdict  was 
finmd  for  the  parishioners.    There  is  a  late  case  of  Ireland  r. 
Powellj  in  Peak^%  evidence  (a),  where  Mr.  Justice  Chambre  ad- 
mitted evidence  of  general  reputation  as  to  the  boundaries  of  |t 
town,  but  rejected  it  when  offered  to  prove  that  houses  had  once 
stood  where  there  were  then  none.    And  here  it  is  <^ered  as  evi- 
dence of  a  particular  fact.     There  is  no  proof  of  any  purchase 
under  the  rector,  but  merely  of  the  non-payment  of  tithes,  and 
therefore  I  think  it  is  not  admissible. 

Graham  Baron  —  This  is  a  mqdm  of  a  particular  district,  and 
is  therefore  analogous  with  a  farm-jvux&tf.  The  language  of  the 
answer  is  contradictory  in  defining  the  limits  of  the  exempted  tract ; 
The  Miles  is  described  as  one  of  the  boundaries,  but  taking  it  as 
meant,  it  is  that  a  conveyance  was  made  of  Ttie  MileSf  before  time 
of  memory,  and  I  c}o  not  think  that  the  evidence  of  tradition  sup- 
ports it  Such  evidence  is  more  particularly  loose  when  it  is  con- 
sidered to  have  many  facts ;  the  witness  is  to  speak  first,  that  The 
Miles  did  belong  to  the  owners  of  the  fen,  so  as  to  shew  they  had 
power  to  convey ;  then  that  they  did  convey  it ;  and,  finally,  that  it 
was  conveyed  in  lieu  of  tithes  of  Acre  Fen.  The  only  persons  havi- 
ing  an  interest  seem  to  be  the  one  hundred  and  fifty-nine  occu- 
piers of  houses;  but  there  is  not  a  tittle  of  evidence  to  shew  that 
they  had  the  power  to  convey  The  Milesy  or  that  they  did  so,  and 
to  support  such  important  facts  by  tradition  is  the  wildest  idea, 
and  open  to  all  possible  objection.  It  is  hearsay  evidence  of  many 
facts  fixing  them  at  no  precise  period.  Non  constat^  that  the  con- 
veyance might  not  be  subsequent  to  the  IStb.  JS/iz^  and  if  so,  not 
binding,  though  sanctioned  by  a  court  of  equity,  or  it  may  be  a 
composition  real,  before  the  time  of  Eliz,j  and  if  so,  it  must  b^ 
established  by  deed  or  evidence  of  it,  that  I  will  always  hold  to  be 
the  law  of  this  court. 

This  is  said  to  be  following  up  the  case  oi  Baker  v.  Warner^  but 
the  distinction  is  great.  The  rector  there  had  possession,  and  on 
the  trial  could  not  account  for  it.  It  was  obviously,  also,  part  of 
the  coppice,  separated  only  by  a  small  ditch. 

Tradition  is  only  admissible  in  generalities,  and  not  to  shew  par- 
ticular fiicts.  Here,  too,  all  is  conjecture.  If  so  important  a  pre- 
scription has  not  been  better  preserved  by  the  parties,  however 
hard  it  may  be  on  them,  tliey  must  suffer  for  their  negligence. 

(o)  p.  14. 
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)61S.  .T^  ehurck  lias  ibe  privil^e  of  fitdlttm  ten^ks.  BtiC  the  noiKpay- 
inent  of  titlies  in  this  case  is  otherwise  to  be  accounted  fori  ahd 
that'bjF  die^  state  of  the  piaoe  iuelF^  which  was  a  sonkeo  feti,'  tai^steA 
^ith  water,'  and  that  might  be  the  cause  of  the  boundaries  of  th^ 
parish  beings  unknown.  •  fiut  if  the  parties  had  proofs,  they  shcHild 
hxw'  preserved -tbeni'!  I  sbaold  certainly  pay  no  r^rd  to  snieh 
cnrideBCe  as'  is-  nowotibred^  were  I  in  the  situation  of  a  juryman;' 
bdt  I  t&ink  it  inadiiiissibie  in  pomt  of  law.  Tithes  must  not  be 
tdcen  from  a'omii  by  such  evidence,  for  as  well,  upon  snch  testis 
ilMDiiy^  migfaf  you:dispq9sees  amanof  his  real  estate.  "    ^'> 

r/IPMatBdbrDnff^I'am  'sarry  to  be  so  often  obliged  to  difieir' 
fiopMhe'VQvBrt  ill  these  thhe  causes,  but  I  am  for  sup^rting  ini* 
memorial  enjoyment)  and  ancient  osage^  «)d  think  that  no  fkir  efi*" 
dence'vhoiild.be  si^ipiessedf  if  it  can  be  reeeived.  I  do  not  think 
tkere  is  om  law  for'  the  -clergy  and  another  for  the  laity.  If iW>m 
usage  I  am  t9  infer  an  anlowment  in  fitvoar  of  a  viear,  I  will  sdso 
fWrni'iiiBage  infer/  that  he  may  have  parted  with  his  rights.    In 

Saprai704.  Lady  DortmoMikr.  BobertSj  {a)  the  defendant  proved  a  tide  by'en« 
dowraenttotitlMi^fhayy^but  it  was  proved  to  have  4>een  always 
pbid  to  the  rector  r  and  Ix>nl  Elkftbarottgh  delivering  the  judgement 
dfiUie  court, 'said  tlial  the  tithe  of  fai^  might  ha^^becn  dissevered 
from. the  viearnge  by- grant,  and  in  favour  of  modenn  'enjoy ment,' 
whi^  til  the  best  interpreter  of  right,  where  documentary ^evjdeMe'^ 
doesnoC'eaiist^  we%ill  (in  oonformi^  with  Lord  Kefiyoni-  who  said' 
that  be  would  presume  800  deeds,  if  neettesary)  presume  faei^tbitt^. 
li  disseveniiice  took  place.  It  never  occumcd.  to ;  him'v  tii|st .  ati j^ 
wridfag  need  be  pcoduced.  I  have  already  expressed  my  sehCinieiM' 

Supnio78.  in  the  case  of  Bennett  y*  Neale  {b)^  and  I  hope  that  <seme  ode  wiHi 
carry  the  point  to  .the  Lords.  Here '(stripping  it  ^  aiiy  infomi-i' 
ality)  is  the  sutistance  of  the  answer  a  legal  defence?    No  double  it' 

Supm  167.  iff  in^ the  bishop  of  JVtneheMtef^s'&c^  a. prescription  fbr  ttthei  in  i^  ^ 
qieet  of  a  pension  pmd  to  the  parson  under  moilar  cirouniBtMe^ 
was  adjudged  good.       •  •   ^  *        •   •*     •  '''^ 

Here  tlie  case  is' tliat  the  owners  of  Ap^Fen  faavesbhie  land  (no- 
matler  if  part  of  ^cr^  Rn^  or  not)  in  lieti  of  titfae.^  ;■  <' ' 

^-llhe  evklenoe  is  non-^iayment  during  Kvingiiiemoryv  either  te*< 
rector  or  vicar^  both  joining  against  the  parishioneF/iKi verse' d(' the » 
occifpier^  who  cannot  get  at  the  title  of  the>ector..:  Iii  fact  thUkiidd ' 
have  never  paid  tithe.  I  agree  that  repatatSon  i»  no' evidence  ><yFa^ 
fact,  but  here  it  is  bottomed  on  a  fiidv  the  ^t  cfperpetpai  IMl-s^! 
payment  of  tithe ;  and  may  not  r^utation^be  admitted' Cx^^Mplabtt 
.that  fact?  It  was  so  admitted  in  Baker  v.  Warner ;  and  here  also 
'  it  is  not.rq>utatitHi  of  a  fac^  but  of  the  original  cause  of  a  iiiot  ^yon 


^a;  10'  Kut,  308.  (6)  i  Wigiitw.  JUii^ 
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can  imfe  na  other  evidence ;  andif  itweiea4|ai»f,ii«votildbe  tiie     I815« 
saae  thkig» 

'  But  hemnmy  endeooe  is)  in  some  instapcea^  ncimiwihlq^  and  tinm 
inlitbe 4»sef»  SMmtham  ▼•  CuUingfon {a\  and  Omgf^y  v. HaU{i)^  ^ ^^T^^ 

.  In  JBofer  T»  Homier  the  same  objections  were  nrged^  and  tbefaame 

.  GiMs  died,  bnt  the  court  tentit  for  tnaL  That  only  diffiaredi  &m^ 
the  preeeni  case  therc^  in  that  there  was  a  fpintnal  rector,  who  is  a 
perpetual,  body*  Here  there  is  an  improprialexeclor;  and,  if  dbe 
land  was  once  .appropriated  to.  him,  aay  one  now. holding  it  must 
daim  imder  hinu  It  might  haire  been  ao  appropriated  subsequent 
to  the  wax's.  endowmcBl,  as  well  m  before.  The  parishbnen  can 
hare  no  other  proo^  and^  though  its  wdght  mqr  not  be  so  strong  I 
sm atdleaatoCopinioni  that ihisis admissibls evidence* 
.  Mteioffti  BeroOb  —  I  submit  to  prmcipla  i»  ali  cases,  as  wdl  oF 
tithe  m.  other;  andif  these  be  anydifiEeraice  in  the  rules  of  evidence 
sa  reapeetfaig' ecdesiastios  and  laymen,  the  law  makes  that  diffir- 
wee.  ^^Ima  iiet  to  make  the  law,  orfind  fiuilt  with  it,  shoiiU  it  not 

-  be^what  I  ithiok  itonght  to  be«  A  series  of  decisions  has  esta* 
Ui^hedi  that  a  oompoflBtion  red  cannot  be  proved  without  a  deed  or 

>ewFi4sfiepofooe,  I  hold  myself  bound  by  the  authorities;  and  it  would 
he  a.  jdauigenous  preosdeut  if  every  judge  were  permitted  to^dotriit' 

,  t||Cjppf>  Theolysctof  the  proposed  evidence  is  to  prove  certain  facts; 
nfim  feputation  is  not  evidenceof  a  foct,  sttU  less  of  threes  four,  or 
iliQpe.iaots;^^  The  answer  certainly  states  a  sufficient  de&nce,  if 
pnMtediSMbut^  :wbe|her  it  be  proved  cor  not,  is  now  the  ^estion. 
It  is  9^p)poeed  that,  at  sometime^  the  rector  was  entitled  to  tithesof 

•  tAieiwhole.>parish«<  I  wiU  not  enquire  if  reputation  be.  applicable  to 
piurt  ofa  parish ;  but#  taking  it  to  be  so^  the  rector  is  suf^iosed  to 
IuHF#ii|greed;witb  cerfaiii  persons  to  take  some  land  in  eonsiderarion 
oCgiiiiogutiL  the  tithe  of  ../Icrei^frn,  a  place  then  unredaimeiS.  :  If 
that  uteferAQi  ihiere>nraat  necessarily  have  been  some  conveyance. 
Tbsie^nuat  also  havo  been  possession  and  enjoyment;  and  they  who 
have  successively  enjoyed  it  ever  since  must  have  deduced  ihi^  claim 
from  Attsn.  l  But  as  it  is  not  proved  that  the  rector  does  or  ever  did 
enjoy  it  himself,  every  one  of  those  &cts  must  be  proved  by  ihb  evi- 
d^Bcs^dfjeepotatioA ;  and  can  such  evidence  be  received  to  prove  any 
0§ie;aC*thQ«Br&ct32:«ieariy  pot:  still.less  should  it  be  admitted  to 
establMiialLi :  I  agixe  with. the  determination  in  Lady  Dartmo&tk  v. 
'Bbkathf^\MtikBX  caas'.dDes  not  apply  here.  I  think  this  evidence 
is4sal  dnly  iiiadinissiblt  in  tithe  causes;  but  that  it  could  not  be 
redelMd  aoyi  wher«^  in  any-  case*  (r)  Evidence  rejected^  c  r 


M'Cn».>£lii.'SMU  .        f  .    ,  .  ^SM»*•  iWiglplw.  112.  miim  WS5.     h\wirhUe 

(6)  a  Boll.  Rep.  125.  ir.   Ude,  4  Mad.  22-t.  i/j/r«.      lITeckM  ▼.  SitarkSt 

c)  Sc«  also  Lord  C.  B.  MacdowUd'*  ob&crr-     I  M.  &  S.  691. 
tioos   on   rcputjitiao  »i    cvidcnccr   Ilancood  v. 
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T.        JEbrdf  Widowy  and  another,  Executors  of  H.  Ford^  Qerk,  deceased^ 
*«*'*«••  V.  Bacster.{b)     [4  M.  &  S.  ISO.] 

O^  wood  DJ2BT  on  the  stat  2  8c  3  Ed.  6.  for  not  setting  out  tithe  of  coppice 
of  more  'wdod  being  sylva  caduaj  &c.  Plea  nil  debet.  At  the  trial  befbfe 
tban  twenty  DaUas  i*  at  the  last  summer  assizes  at  Hereford^   the  case  was 

standing,       thuS : 

^1!^*  '^'^^  woodland  in  question  consisted  of  a  number  of  acres  of  oak 

•corns  but  coppice,  the  whole  of  which,  by  a  r^ular  rotation  of  cutting  a  part 

stools,  every  year,  came  to  be  cut  down  once  every  fifteen  years.     A  great 

r^^*^-  IfW^P^^^^  ^^  ^*s  coppice  grew  out  of  old  stools,  and  many  of  these 

ginaliy  to  growers  were  passed  by  and  left  standing  at  the  ialling  of  the  cop- 

hi^ito^  pice,  some  for  two,  many  for  three,  and  even  until  the  fourth  fSdIing* 

more  than  These  Were  denominated  black  poles,  and  were  of  considerable  height 

^^^  and  dimensions,  beinir  from  two  to  three  inches  in  inrth,  and  in 

yearsiWere  ^  " 

held  not  to   heighth  from  thirty  feet  upwards.  The  stools  from  which  they  grew 
mdd^k!^  were  many  of  them,  according  to  some  of  the  witnesses,  the  stools  of 
exemption    trees  as  old  as  the  wood  itself^  which  had  been  a  wood  for  centuries, 
•sto »««t«    w*d  all  were  stools  of  trees  above  the  age  of  twenty  years  before 
m  verdict,    *diey  were'  cut  down,  and  the  black  poles  also  all  exceeded  that  age. 
jL:ted  them  These  black  poles  were  barked  before  felling,  and  then  cut  for  laths, 
to  tithe  m     and  posts  and  rails,  and  into  tinA)er  for  carpenters' ))urpose^.  Wood- 
▼erdi^        lands  of  this  description  had  usually  paid  tithe  of  the  black  poles  as 
^ell  as  the  rest,  which  had  been  the  case  with  the  woodland  hi 
question,  composition  having  been  paid  for  the  whole.     Most  of  the 
'witiieisses  proved  that  these  black  poles  were  not  accounted  timber 
in  that  country,  some  of  them  stating  that  nothing  was  timber  but 
what  is  six  inches  in  girth,  whether  it  grew  from  the  acorn  or  not; 
and  others,  that  nothing  which  grew  from  stools  was  accounted 
timber.     The  question  was,  whether  the  black  poles  as  well  as  the 
coppice  was  liable  to  pay  tithe.    The  counsel  for  the  plaintiffs  men- 
tioned a  case  of  hems  v.  SneH^  in  which  they  said  the  court  of  Ex- 
chequer had  lately  decided,  that  germins,  as  well  above  the  age  of 
twenty  years  as  under,  were  subject  to  tithe. 

The  learned  Judge  left  it  to  the  jury  upon  the  evidence,  whe- 
ther the  black  poles  were  tithable;  stating,  tliat  if  it  was  a  kind  of 
w6od  exempted  by  the  statute,  it  would  be  so  at  the  age  of  twenty 
years,  of  which, age  the  bliack  poles  appeared  to  be,  but  at  the  same 
tiine  intimating  his  opinion  to  them,  that  they  were  not  timber- 
trees.  And,  he  added,  that  where  germins  grew  from  old  stools 
they  were  subject  to  tithe ;  and  that  he  understood  the  case,  as  cited 
hs  the  plaintiff's  counsel,  to  have  determined  that  such  germins 

(A)  Cause  was  shewn  at  Scijeanfs  Inn,  before  the  Hrl*  term  preceding,  in  the  absence 
of  JJamjncr  J. 
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were  so    subject,   whether  of  the  age  of  twenty  years  and  up-      1815. 
wards  or  not.     The  jury  found  for  the  plaintiffs;  and,  on  giving- 
tkdr  verdict,  said,  that  black  poles  had  always  paid  tithes  in  their 
country. 

A  rule  nisi  for  a  new  trial  having  been  obtained  in  the  last  term, 
upon  the  ground,  that  that  this  was  a  species  of  wood  exempted 
from  tithe  by  stat.  45  Ed.  S.  e.  3.  &ipni4. 

Abbait  and  PuUer^  (with  them  Daunceyy)  shewed  cause. 

The  Attorney  General  and  Jervis^  contra. 

Lard  EOenborough  C.  J.,  on  this  day  delivered  the  judgement  of 
the  court. 

This  case  came  before  the  court  upon  a  motion  for  a  new  trial. 
It  was  an  action  of  debt  on  the  stat  3  &  d  Ed.  6.  for  tithes  of  wood, 
and  the  question  was,  whether  the  jury  had  not  improperly  treated 
as  tithable  certain  wood  which,  under  the  stat.  of  45  Ed.  3.  c.  3.  was 
exempt  from  tithes.    This  was  oak  wood  of  more  than  twenty  years* 
growth,  jiot  growing  from  the  acorn,  but  from  old  stools,  and  those 
stools  belonging  to  trees,  which  trees,  before  they  had  been  cut,  were- 
of  more  than  twenty  years*  standing.  Some  of  the  witnesses  upon  the 
trial  spoke  to  the  girth  of  tlie  wood  as  supposed  to  afford  the  proper 
criterion  fiur  determining  whether  it  was  timber  or  not,  which  was 
dearly  referring  to  a  wrong  ^standard ;  and  it  was  suggested  upon  the 
argument  that  this  probably  might  have  led  the  jury  into  a^mistake; 
bat,  as  tbe.kamed  Judge  told  the  jury,  upon  his  summing  up,  that  if 
the  qpecies  of  wood  was  such  as  to  entitle  it  to  exemption,  it  would 
be  entitled  to  exemption  as  soon  as  it  was  twenty  years  old,  and,  as 
the  juiy  stated  when  they  brought  in  their  verdict,  tliat  this  wood 
always  paid  tithe  in  their  country,  which  never  could  be  true  as  to 
oaks  growing  from  acorns,  the  verdict  could  not  have  proceeded 
opoa  this  &lse  standard  of  the  girth,  but  must  have  been  found  upon 
theinatui:e  and  character  of  the  wood.     The  question,  therefore,  is, 
whether  oak  wood  of  more  tlian  twenty  years*  standing,  growing  not 
from  acorns  as  original  or  maiden  trees,  as  they  ore  called,  but  from 
old  stools,  which  stool  belonged  originally  to  trees  which  had  §tood 
more  than  twenty  years,  are  so  clearly  and  universally  entitled  to 
exemption  by  the  statute,  as  to  make  a  verdict  which  subjects  them 
to  .tithe,  necessarily  a  wrong  verdict.    And  we  are  of  opinion  that 
they  axe  not  so  entltledr  and,  consequently,  that  the  verdict  whidi 
has  subjected  them  to  tithe  is  not  necessarily  a  wrong  verdict    The 
statute  of  .45  Ed.  3.  c.  3.  states  it  as  the  complaint  of  the  great  men 
and  cpnunons,  *y  that  whereas  they  sell  their  great  wood  {leur  gros 
bois)  of  the  age  of  twenty  y^rs,  or  of  forty  years,  or  .of  greater 
years,  ta  merchants  to  their  own  profit,  or  in  aid  of  the  king  in  Ixis 
wars,  parsons  and  vicars  of  holy  church  implead  and  draw  tlic  said 


^  •• 


..•.!<; 


fc'-. 


1781  CASES. 

UK.     iweiiiehiuits  hi  the  spiritual  court  >for  tbe  tithes oP  the  sud  ««dcl^iM 
j^       m  nftnre  of  diis  wood  called  tf^ifor  r^R&Mi,  whereby  they  cannot  atell 
^.  ,      ib^^NHiods  to  ^the  wrj  value^*^  and  then  th^  statute  oidflins  ^f  dtat  a 
.  ,    prohibition  in  this  case  "shall  be  granted/'    This  statute^  dier6(iiie»  > 
€k(68  liot  impbit  to  exempt  all  wood  of  twetit)N>rforty  years*  gtxywtli$ 
bat  cuch  only  as  oom^  mider  the  deaoDimittion  ^  great  wtioA  e^ ' 
,.n   grmboh.  Two  things, therefei^  must  ooilK»r Id ^eaidod^ 

wood  from  a  liability  to  tithes,  i»9.  ks  being  ^  the  sp^cifteA  age  of 
twenty  yean  or  more,  and  itsbsiog^fraf  ftoib  igtoi  &of>is  not  merely 
heka  hois  as^  distitigiRshed  tt6m  mk  Am,  biit  b  a  distinct  Mbfeei  front 
Supn,  p.4.  both.  In  the  pefitions^in  parliamcttt  S5  Ed.  S.  c.  S7.  theihree^fnd^^f 
^ifo6d,  hatd  MSiStAMi^9MA*gh)ib0ki  are  mMtSoned^ttfid'aa^tbe 
hUXer^vki  grd$  baiSf  ttiefistition  treats  as  a  elciirlyiinUthable  subject; 
fbrihecommokia  pn^'tmfit  tile  peopleof  holy  ditf^ 
dm'to  demancttitlHrias  txi  Ai^  IbrMer  two  deseriptiom  of  wooiJ^  iS^ 
.      pray  6iilyAattliedergJr;'ili¥ight^ tithes  of  hmabini  t^A^hMi 
iM^  deraand  oft<  sitleiii^  teothiilg  neUr,  bat  only  thai  (la^  Md  Iti 
tbosfe  -places » {imie$  Hem}  wherls'  thqr  have  bMv  of  ikttdMt  4bM : 
seiaed  as  in  riglk  dfth^ir  churches;  SijlM  \:adimtkAMMkat'^ 
daHiirodd  aro  noi^*  it  sholild  aeeih  from  stat  '45  i&L  ii  i^^noirfttkNi^'- 
fii^%ifribii  is  staled  «d  4)e  oomprebendi^  ni^  k'lMllo  bcfittdll(^><^^^^ 
bathe  aaine  ihtegwitbit.  -iS^^MilMr'sMns tii^ao^ 
li^rNtJM^  bttidesuiider^obd  allsueb'Mi^^  sails  ifM«ittiA%/$itt'«ifhei^ 
in  -body ,^b#ati«b^  dr  root^with  th^stiMtdble^MaiBptioii^tt^ 
pr^petffyso  ciiHed,when  it  is<yf  thai  ag^M%kfeil4<«  %tbl^Mat.4i^ 
i9lb8.^«xenipt  fram  being  tiilied,  i.  r.<of twent^  yiMs  or^p<i«Ms#{^ 
Chi»bms\B  considered  by  L^^  CM^  ih<^>/ifirvl«4i8,  aS'^gOif>^ 
whatis  by  common  kw^  Aecnstom  t^tbeotM^tty  timt)eri;    Ihk 
eii^iuption  natorsUy^Mtf  by  1^1  coilseijaefiai  einbrac^wbai^^ 
eddsiitntes  a  part  ofthe^frosimVc'lftiMba^oftbd'reqdi^t^age^^^^ 
it  will  not  tempiwheod  thatwhieh  MYaf  mads^  a  part^  0r>«i^ 
existed  wid»4be  ff'ios  bois  of  the  due  aga^    It  will  not^mpr^tieMdi 
tberefere,  tbe  geraains  whicrit  sprong  fh>m  the  tree,  and  are  cat  be^ 
tbtt  it  was  statttlablo  groB  M$f  nor  the  wood  wbich^  grew  ieom  ^ 
Atoct  on^wbieh'thegnM^fioM  oiiosstDod^i>ut  standi  no  longer,  wliteh 
is  the  ease  widi  ^  blade  poles  in  question,  nor  dw  gertinihs  wMeb 
spMig'fWim  the  riMit  of  what  ^mm  once  the  root  otgrofho^'  To 
be  privileged)  it  most  have  4)aett -once  an  accessary  to  a  then  exlsi^ 
iiig  and  -privileged  prineipsi  Matter  <)f^^g^  b&is  of  twenijryon^ 
gMwdi'  aD  the  least    The  position'  itf  ^  /yi^.  643.  «^  If  a  nia»^cuc 
dM«'  titt)baMrei^,  titli^'^  abldl  nbt  ba  pai^  for  the  germins  or 
biMehas  ^Idh  gr«yw'Mt bfi  the^  roota  p^  what  age  soever,  for  that 

20 
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Ui^raoi  UfMurcel  of  the  inberiUuM^"  has.  ii  bod  tei^n  aasigned     1945. 


^  it:  :fi>r  everjr  tve«  ct' whatever  age,  and  every  part  of  eyery  tree      ^-^^ 

gmwiag  ia  pmiperly  part  of  die  iDheritaiK^  I  and  the  authoritiea  isitid         «• 

intbe  toaavffn^uz.  Plaad.  470«  and  11  Cb.  49«*  are  not  ai^Ebcient  t^  «  3^ 

sopport  the  poaition.  In  Flowd.  470.f  the  question  whether  genaiaf   1  ss. 

ffomvag  out  of  the  old  stools  were  tithable  where  the  tree  its^was  t^*  ^^« 

cut  diKVB  did  not  arise  in  that  case^  and  the  dicta  there  relate  rather   Rogert! 

to  what  \grev  from  the  trunk  where  the  tree  was  not  itaelf  cut 

dowi%  mz*  the  loppings  and  germins  of  hornbeam  poUengers  than 

to  wimtgDew  ffom  the  old  root,  and  what  is  said  in  11  Co.  49.  from 

the.  date  assigned  to  the  determination  relied  upon,  f .  e.  Pa.$ch. 

29JEtisfm  refers. probably  to  nothing  more  than  an  opinion  oiWray 

and  Cltnjck%  which  is  to  be  found  in  Cro.  Eliz.  57.  and  Moore  90Sp 

and  which  are  both  of  Ea$^  29  Elk.  whiph  (pinion  in  another  part 

of  k  wbof^  It  sayss  that  of  oaks  cut  under  20  years  of  age  n<>  tithe  is 

dtM(»  is  clearly  wrpng.    The  passage,  therefore,  in  9  Imi.  Q^S.  may 

be  cdosidered.as  standing  upon  no  prior  authority,  and  in  latter 

times  it  has  certainly  been  impeached.    In  JValton  v«  Tryqni  Supra  852. 

Ambk  ISS.  and  JSunn's  EpcL  Law  (1751),  Lord  Hardmoke  says, 

*f  S  /iK<«  642-3h  lays  down  some  general  rules^  which  have  not  beenr 

cantcadKcted,  except. in  the  case  of  germins  growing. from  the $UHds 

of  (jraea. that  have  been  entirely  cut  down,  and  this  with  reasop» 

bedDy^e-great  part  of  the  coppices  or  underwoods  of  the  kiQgdom 

aira  gerooMis  from  such  stools  c^  timber  woods^  and  it  would  dispiifivj^ 

the  idi^rgy  of  tithes  ^f  many  underwood.    It  was  askedt  sayahe^^ 

Hlliatld^Ec^r^nce  whether  germins  grow  out  of  the  stools  of  trees 

efidiifkdy^Cui'dowii,  or  from  the  bead  after  it  is  lopped.    In  anawert 

tbef^  btf^reat  diiferenoe,  for  as  to  germins  from  stools  there  are* 

aottm^/emaining  from  whence  they  can  derive  the  privile^ge^  Ui,the 

atbercaaei  there  are'^    Here  there  is  not  only  Lord  Hardwicie's 

cam  tapkuQQ  m  tb0  point,  but  an  assertion  by  him  that  this  rule  of 

^4Wd^jG!ii}i0'4i  had  in  latter  times  been  contradicted:  and  there,  are 

tat^  qasee^siace  in  which  it  is  dear  Lord.  Cok^a  rule  has  not  heeii 

SJOamoiL  ^InAmbet^  r^JafksoHj  3  Wood  925.  in  1769,  tithe  of  thii 

HQVjf ^^so^ptioOi  of.  wood  Was  decreed  in  the  adjoining  county.  q( 

S^kjpf  ,  The  j^ueetioo,  as  may  be  collected  from  the  pleadiagSf 

Vift  whether  tidies' were  to  be  paid  for  873  black  poles  of  eonaider* 

abi^  tnoit^  than  tMrentyiyears'  gi;owth»  the  rector  insisted  they  grew 

tmnxA^fiU)o\i;  the  owner,  thai  thcgr  gi^w  from  their  oivn  roots.; 

wimaasesi.ti^re  examined  oct  both  sides,  ;ind  couasel  I^ard»  .a^il 

Iheaoi  Iveafr,warl9  adjudge^  tithable.  :  This^  therefore  is  aa  aAithaaii|r 

hi|K>iQf^  iiii»odemiiimQ9yllpoa  this  very  description  of  tree  in  ti%ad^ 

jeiniagoountyv  and  the  judges^who<x>ncurped  in  it  were-Por^  C«  B. 

add  Sm/ihe  'aild  Adikm^  ^  WMauk  and  Hig^wprd^  S  tVood  frl2.  Supnioss. 
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1815.  k  nearly  to  the  same  e£fect.  And  upon  thi^  authority,  dMcfwmg 
P^^  as  it  does  the  opinion  of  Lord  Hardwickey  and  contradicted  by 
▼.  nothing  but  the  questionable  dictum  in  2  Inst.  645.  we  think,  that 
we  cannot  say  that  the  verdict  in  this  case  is  wrong,  and  the  rnle 
for  a  new  trial  must  consequently  be  discharged. 

Rule  disbharged.  («) 


JBacHrr. 


*,  • 


Tr.  55  Geo.  III.    A.D.  1815.    C  R 

Jyn*  14.  Lard  Sdsea  v.  Powell.    [6  Taunt  397.] 

In  an  ac-         This  wos  an  action  oF  debt  upon  the  statute  of  2  &  5  Ed.  6. 

setting  out  ^«  l^*  foT  not  setting  out  tithes ;  and  upon  the  trial  of  the  cause 

•****^***  at  the  Sussex  Spring  Assizes  1815,  before  Wood  B.^  the  defence 

proving  ^^s,  that  the  land  on  which  the  crops  had  grown,  whereof  the 

j^^  tithes  was  claimed,  were  barren   lands  within   the  exception  of 

ren,  Ueion  the  5th  section   of  the  statute.     It  appeared  in  evidence,  that 

tito  defend.  ^^  jj^jjj  j^^   question  had  been  parcel  of  Stanstead  Forest^  that 

The  proper  it  bad  been  covered  with  timber  and  underwood ;  the  pr(v- 
iimi»i^^'  prietor  had  some  years  since  stripped  it  of  the  timber  and  had 
within  tfaif  now  permitted  the  occupier  of  the  land  to  grub  up  the  underwood, 
^^^^  ^  and  had  given  him  the  wood  for  his  pains ;  which  was  not  sufficient 
imd  r».  in  value  to  repay  the  expence  of  grubbing.  The  land  had  a  few 
^II^IJ^Uii^  years  before  been  valued  at  9s.  rent  per  acre,  and  was  then  let  at 
czpcnoe  \^^  ^d.  an  acre.  After  grubbing  the  wood,  some  part  of  the  land 
inenufv  or  bad  been  chalked  with  chalk  raised  from  the  substratum  of  the 
J**^***  same  land,  but  ther  principal  part  of  the  crops  were  obtained  with- 
intompro-  out  chalking,  or  any  other  manure,  and  without  extraordinary 
cidtinSon!  ^*^^''®^  expence.  The  crops  in  some  parts  of  the  land  were  good, 
ibe  steL  and  they  were,  on  the  whole,  sufficient  to  repay  all  costs,  and  leave  a 
c.*8.fk  ^*  profit  to  the  farmer. 

remcdiei.  JVood  B.  left  the  case  to  the  jury,  according  to  that  which  is  laid 

8apnii7i7.  down  by  the  court  of  K.B.,  in  Wdmnck  v.  Collins^  {b)  to  be  the 
And  in  an  proper  enquiry,  whether  the  land  was  of  such  a  nature,  as  to 
"f^J^  require  extraordinary  expence,  either  in  manure  or  labour,  to  bring 
court  ^  it  into  a  proper  state  of  cultivation.  The  expence  of  grubbing  was 
gmtanew  ^ot  to  be  taken  into  their  consideration.  The  jury  found  a  venBct 
miitake  of  for  tlie  defendant,  subject  to  a  point  respecting  documentaiy  evi- 
<^  Jury*  dence,  on  which  the  court  thinking  they  had  not  sufficient  information 
of  the  &cts,  sent  the  cause  to  a  new  trial  without  deciding  flu( 
question.  •*;.';- 

Shepherd  Solicitor* General,  in  Easter  term  obtained  a  rule  ntif 
to  set  aside  the  verdict,  and  have  a  new  trial,  as  well  on  the  point 


(a)  See  also  Chielustm'  t.  Sheldon,  MS.  infra.  {b)  '2  M.  ft  9.  ^63. 
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M  on  dM  ground  Alat  tliit  was  not  barrtn  land  within  the     iel& 

^Botf  Serjaant  in  the  same  tenn,  in  showing  eaasei  took  a  pife-  y. 
fiminaiy  olgectioii)  that  this  waa  a  penal  actioni  and  that  where  the  ^^^^"^ 
ju4ge  had  given  no  wrong  directions  to  a  jniy  in  a  penal  action,  the 
ooort  woaU  not  grant  a  new  trial  upon  the  ground  that  the  verdict 
was  against  evidence.  Brook  q.  t«  v.  Middleton  {ja\  Fonnereau  v. 
Bamd  (ft),  bqt  the  court  afterwards  were  of  opinion,  upon  the  autho- 
rity of  HoUaminf  v*  Hevoett  \c\  that  the  statute  was  remedial  rather 
than  a  penal  act,  in  which  case  a  niotion  for  a  new  trial  was,  notwith- 
standing, the  objection  entertained. 

Bni  thai  shewed  cause. 

Th«  Solkiior^General  ir.  support  of  the  rule. 

Gibbs  CL  J.,  now  delivered  the  judgement  of  the  court 
.  This  was  a  question  whether  the  land  was  barren  wiUiin  the 
nwaning  of  the  statute  ;  the  proper  enquiry  in  these  cases  is,  whe«  • 
ther  the  land  was  of  such  a  nature  as  required  extraordinary  ex<* 
pcnceb  My  brother  Wood  left  it  to  the  jury  whether  it  were  of  that 
denfriptioDf  and  the  jury  found  it  was.  One  ground  on  wliich  a 
mm  Uial  was  moved  for,  is  that  the  evidence  showed  that  the  land 
was  n«t  of  that  description ;  we  have  looked  carefully  throtigb  the 
erideooe>  siich  as  it  is  reported  to  us ;  aud  we  find  that  there  is  no 
gionnd  to  say  it  was  Uanren  land.  His  lordship  then  passed  to  the 
ether  poinftf  and  concluded  by  making  the  rule  absolute  for  a  new 
trial  3  the  costs  to  abide  the  event. 

Kule  absolute. 


•  m<* 


Tr.  49Geo.IIL    A.D.  ISOQ.    C.B. 

HaUiwetl  v.  Trappes.    [2  Taunt.  54.]  lun^  ^ 


Tas  {daiotiff  dechulsd  on  the  statute  2  &  3  Edw.6,  as  farmer  Theeooi. 
ef  all  die  tithes  of  corn  and  hay  in  the  parish  of  Nidd  for  not  setting  ^^^^  ' 
oat  tithes.     The  first  count  was  for  the  tithes  of  ten  acres  of  wheatt  t>tbii«  b^9 
forty  acres  of  oats»  and  ten  acres  of  barley;  the  second  count  was  |!^^  ij^^o 
to^  the  tithes  of  Ibrty-six  acres  of  hay ;  and  the  third  count  for  the  whicb  tfa> 
tithe  of  certain  acres  of  turnips;  and  the  fourth  count  for  the  tithes  ^^Tu^ 
of  potatoes.     Upon  the  trial  of  this  causet  at  the  York  Spring  aftwcttU 
AsaiMB  1^809,  before  Latarence  J.,   the  plaintiff's  counsel  in  his  ^^^g. 
Qpanii^  stated,  that  in  setting  out  the  tithe  of  corn)  the  defendant  ^^^  9^ 
fiast  raqiied  or  sheared,  one  land,  and  as  the  reapers  came  back  mode  of 
again  lo  b^m  the  next,  they  severed  the  tenth  sheaf  and  threw  it  ^^^jsia 
kito  tbeihrrow,  and  put  up  the  other  nine  into  shocks  of  stooks^  the  thear 

'       (b)  |0£«t,  S68.  W  3  Wne.  SO. 

(c)  Tr[  IS  G.  S.  la     Seijt.  BUCs  MS8..  p.  S39.    S  Sdw.  N.P.  Sd  cd.  1SS2. 

Vai.IV.  .         Ff 
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1809*  without  letting  the  plaintiff  see  that^it  was  fairly  set  out;  but  h» 

UaUiweii  ^^^^essed  no  evidence  to  the  last- mentioned  point,   nor    rested 

T.  his  case  on  it.     The  evidence  as  to  the  com  was,  that  in-  the  two 

Ti^appn.  preceding  years  the  plaintiff  had  set  out  the  tithe  in  stooks  or 

wad  not  in  shocks,  Consisting  of  ten  sheaves ;  but  this  year  the  defendant  set  it. 

The  pari^-  ®"^  '^  single  sheaves,  in  the  manner  above  mentioned,  having  on  the 

loher  must  same  day  given  notice  of  his  intention  to  set  out  the  tithe.     The 

leave  hU  plaintiff  did  not  pretend  that  it  was  unfairly  tithed  in  fact,  but  cohv 

nine  parts  tended  that  it  oxkQJtit  to  have  been  set  out  in  shocks  or  stooks.   The 

inthefield,        , .  ,®  ,  .  i    .         • 

a  reason-  evidence  as  to  the  liay  was,  that  on  the  same  day  on  which  it  was 
able  time      ^,„t  ^q  owner  teddcd  it  abroad,  and  on  coUectm^:  it  together  int6. 

for  the  par*  o  o 

aon  to  com.  what  were  in  that  country  called  lap-cocks  or  foot-cocks,  he  'set 
Sthe  whh  ^"^  every  tenth  cock.  It  was  admitted  -hat  the  grass  in  that  state 
tiiem.  was  not  fit  to  put  into  a  stack,  it  was  neither  hay  nor  grass,  and 

when  the  defendant's  hay  was  again  spread  out,  there  was  not  room 
for  the  plaintiff  to  spread  out  his  tithe  to  dry,  without  treading  on 
the  defendant's  hay ;  as  much  space,  however,  was  left  for  spread^ 
ing  out  the  tithe  as  the  ground  that  the  tithe  had  grown  upon.  It 
was  insisted  for  the  plaintiff,  that  this  mode  of  tithing  could  not  be 
legal,  because  the  parson  was  debarred  of  the  opportunity  to  spti^iid 
and  make  his  hay. 

Ixmrence  J.  was  of  opinion,  that  both  the  com  and  the  hay* 
weire  properly  set  out;  and  that  it  was  sufficient  to  set  out  the  for«t 
mer  in  sheaf,  and  not  to  put  ten  sheaves  together;  and  the  jur^* 
found  a  verdict  for  the  defendant  upon  the  two  first  counts,  and  foft 
the  plaintiff  on  the  other  two. 

Shepherd  Seijeant  moved,  in  Easter  Term,  to  set  aside  the  ver- 
dict, so  far  as  it  was  found  for  the  defendant.  As  to  the  hay,,  he 
surmised  that  these  foot-cocks  were  not  quite  so  large  as  gra^ 
cocks ;  in  which,  accot*ding  to  some  cases,  the  tithe  may  legally  bis 
set  out  (The  court  interposing,  observed,  that  that  point  was  tbo 
well  established  for  argument,  and  that  it  was  only  strange  that  the* 
Sopni645«  case  of  Newman  v.  Morgan  was  ever  agitated  at  all;  it  was. clear 
the  tenant  must  cut  and  tithe  the  produce  in  grass  cocks.)  Ship^ 
hei'd  S.  proceeded  to  observe,  that  the  mode  practised  in  this  case: 
as  to  the  corn  precluded  the  parson  from  seeing  that  his  tithes.- 
SuptmMSS.:  were  fairly  set  out,  citing  Tennant  v.  Stubbing, 

Chambre  J.  If  the  owner  shocks  his  sheaves  so  soon  as  to  prevept. 
ihe  comparison,  the  parson  must  of  necessity  have  the  right  to  pulL 
them   down  to  examine  them,    which   would   be  attended   with. 

monstrous  inconvenience,  {a) 

, m^^ , ^. 

(a)  MmnUy  Serjeant,  amicut  cutub,  here  men-  the  plaintiff,  because  the  tithe  was  set  out  in  tket^ 

tioned  the  case  of  an  action  brought  by  a  fanner  and  not  in  tkock,  and  the  case  was  never  afterwAroir 

against  the  parson  for  not  taking  away  his  tithes,  onoved.     There  is  probably  a  misprint  in   the 

which  was  tried  before  I^  Blanc  J.  at  fForcetter,  report,  and  the  words  *<  sbeaT*  and  **  shock/' 

on  the  common  law  right,  nhl  on  ah^  special  cus-  should  be"^  tranSpo^^  as  hinted  by  the  learned 

torn  of  CHhiQg;  and  the  learned  judge  nonsuited  judgie  in  ShaUcrou  t.  Jowle,  13  East,  204. , 
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.  'll!0it{/GcU  C.J.  observed,  that  cases  had  often  been  agitated  in      1809. 
Ab  Court  of  Exchequer,  upon  tlie  question  how  much  of  a  field    ffaniweU 
may  be  cat  and  taken  away  at  one  time  witliout  letting  the  parson         v. 
«ee  more  of  it;  but  certainly  one  land  seemed  too  little.  rappet. 

Hie  court  granted  a  rule  nisi  as  to  the  corn,  but  refused  it  as  to 
the  second  count,  which  respected  the  hay. 

On  this  day,  Lawrence  J.,  on  reporting  the  evidence,  observed, 
that  the  plaintiff,  at  the  trial,  rested  his  case  on  tlie  ground  tliat 
the  common  law  mode  of  setting  out  the  Uthe  of  com  was  in  the 
•hock,  not  in  the  sheai^  and  did  not  rely  on  the  point  which  Shej)- 
'^erd  had  made,  that  the  parson  could  not  compare  and  judge  of 
the  equality  of  the  tithe,  nor  had  addressed  any  evidence  to  that 
jx>int,  although  it  was  incidentally  mentioned  in  opening  the  case. 
Upon  the  principal  point,  that  the  common  law  mode  of  tithing  corn 
is  in  the  shea^  he  referred  to  the  following  authorities:  Lambv.  Siipn77S. 
Taitersatt  (a),  Bendish  v.  Kemble  (6),   in  both  of  which  cases  the 
defiindant  relied  on  his  setting  out  the  tithe  of  wheat  in  the  sheaf; 
and  the  court  directed  an  bsue  to  try  whether  the  custom  within 
the  pariah  was  to  set  out  wheat  in  shock  or  sheaf;  but  this  issue 
would  not  have  been  directed  unless  the  common  law  method  were 
10  set  it  out  in  the  sheaf.     Gibson^s  Codexj  456,  says,  the  common 
law  method  is  in  the  sheaf;  so  1  Roll^s  Abr.  644«  jpU  .5.,  and  in  jl.  6., 
^  the  parishioner  is  not  bound  to  gather  or  set  up  his  corn  in  lul« 
locks  or  heaps,  but  it  is  a  good  manner  of  tithing  to  throw  the 
shocks  out,"   by  wluch  word  he  there  evidently  means  sheaves. 
Authorities  to  the  same  effect  are.  Anon.  Latch.  226.  Watson  549. 
Tennant  v.  Stubbing^ ^  Archbishop  of  York  v.  Stapleton-fj  Erskine  v.  *  Suprm 
BtfffleXf  Ledgar  y.  Langley.§     The  court    were  unanimous   that  ^  g^p^ 
they  could  not,  upon  die  present  occasion,  go  into  the  question  t  Supra 
whether  the  parson  had  reasonable  time  to  compare  his  tithe  with  j  supra 
the  nine  parts,  as  the  case  did  not  turn  upon  that  point  at  the  trial ;  ^^^^- 
but  the  law  on  that  subject  clearly  was,  that  the  tithe  must  be  so 
set  out,  and  the  nine  parts  left  so  long,  that  the  parson  may  have  an 
oppbrtunity  of  judging  by  the  view  whether  the  tithe  is  fairly  set 
out  or  not. 

Rule  discharged. 


MGeo.III.  A.D.  1814.   55  Geo.  III.  A.D.  1815.  D.  P. 

1814. 

Bldie  and  another.     Appellants.  Jufy  27. 

Veysiej  Qerk.  Respondent.    [3  Dow's,  P.  C.  189.]      ^J^^^f' 

VETSlEf  Qerk,  rector  of  the  parish  o(  Ph/mtree^  brought  his  bill  ^'g^tJ^ 
Sat  tithes  in  kiiid  against  Blake  and  Harris^  two  of  the  parishioners.  qom^juM 

-  ^^^ .   »#  1805. 

(•)t  Wood's  Dcgr.il  8.  (ft)  IW<L  S4S. 
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1814<«  In  the  answer,  certain  moduses  were  alleged  as  to  several  of  tbe 

*""T^T~  titbable  articles,  viz.   Id.  for  every  milch  cow  depastured  in  tb4 

T.  parish,  in  lieu  of  her  milk;  li.  for  every  colt  in  the  parish ;  4tdiM 

^2^  every  hogshead  of  cider  made  from  apples  growing  in  the  parish-} 

In  an  an.  2d.  for  every  acre  of  meadow  land  in  the  parish,  in  lieu  of  the  ginass 

^|[f^JJ^*  made  upon  it;  and  Id.  tor  every  garden  in  the  pari^,  in  lieu  of  all 

tidM,  cer-  tithable  things  thereui  produced :  all  payable  on  Easter  Day  in  every 

tomarypay.  J^^'    The  plaintiff  having  taken  issue  upon  the  fact  of  the  existence 

raMmta  were  of  the  moduses^  some  evidence  was  given  of  payments,  which  from 

aomepay.  their  smalluess  appeared  to  be  customary  payments,  but  without 

^^  making  out  the  moduses  as  laid  in  the  pleadings.     The  Court  of 

their  nnaU-  Exchequer  decreed  for  the  plaintiff,  and  the  defendants  appealed.  * 

peered  to  be  customary,  were  shown  in  evidence,  without  making  out  the  moduMct  aa  laid,  the  Court  e« 
Exchequer,  without  directing  an  ittue  to  try  the  existence  of  any  customary  payments,  decreed  fbr  titf 
pUnti^  and  the  decree  was  affinned  by  the  Lords. 

Sir  S.  Itamilfy  for  the  appellants,  Dauncey  for  the  respondent* 
Sembte.  It  was  Contended  for  the  appellants,  that  an  issue  ought  to  havtt 

aMTOdma  ^'^^  directed  to  try  the  existence  of  the  fnoduses.  On  the  other 
modm,  it     hand  it  was  insisted,  that  even  the  evidence  for  the  appdlants,  takeit 

^tatedto  ^  ^7  ^^'^'  ^^^  "^^  mBA^  out  their  moduses  as  laid ;  and  that,  fioiii 
whom  pay-  the  whole  of  the  evidence  taken  together,  it  was  dear  that  no  moiui 
wb^p!irti.  listed,  and  that  no  issue  ought  to  be  directed.  It  was  also  con- 
«o]«J«n^  tended  on  the  authority  of  Coggan  v.  Lord  Lonsdale*,  that  the  tnoAii 
by  it.  ^AS  badly  laid,  because  it  ought  to  have  been  stated  to  whom  it 

It  is  mate-    was  payable,  and  for  what  period,  and  what  particular  parts  of  the 
f*^wh^**  land  in  the  possession  of  the  defendants  were  covered  by  it. 
pcnrfbditia'       (Lord  Redesdale.  —  I  doubt  that  objection  would  go  to  every 
^^~*  parochial  modus.     In  the  case  of  Coggan  v.  Ijord  Lonsdale,  then 

I40i?       ^ere  particular  circumstances.     If  it  is  laid  as  a  parochial  modus 
it  will  cover  the  whole  parish.) 

They  say  M.  for  every  acre  of  meadow  land,  but  they  do  not 
state  whether  they  mean  ancient  meadow  or  what.  They  say  it  it 
payable  at  Easter ;  but  for  what  period  ? 

(LfOrd  Redesdale.  —  The  true  way  would  have  been  to  lay  it  SfM" 
payable  at  Easter,  for  a  year,  from  the  preceding  Easier.     It  is 
material,  for  in  a  case  of  modus  it  must  appear  for  what  period  it 
is  paid.) 

Lord  Eldon  C.  —  The  question  in  this  case  is,  whether  a  decree 
of  the  Court  of  Exchequer  in  Engkmdj  by  which  it  was  referred 
to  the  Deputy  Remembraneer  to  take  an  account  of  tithea  due  to 
the  respondent  as  rector  of  the  parish  of  Pfymtree,  c»auty  oX  DevonJ^ 
.  ^  and  payment  thereof  was  ordered  to  be  made  to  the  re8pondent^fa]f' 
the  appellantsi  is  justified  by  the  pleadings  and  evidence  io  tto 
cause^  -J 

The  respwdent  h^  filed  his  bill  for.  payment  of  tithes  in  kind^  ^ 
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10  which  Ibe  appellants  answered,  alleging  modmes  or  customary      1814. 
{MjiBCDts  with  respect  to  seYeral  of  the  tithable  articles,  viz.  Id.  for      ^^^  ' 
iBwery  milch  cow;  Id.  for  every  oolt;    4^  for  every  hogshead  of        t. 
'  oder ;  2dL  for  every  acre  of  meadow  land ;  and  Id.  for  every  garden,      ^^If'^ 
payable  at  Eoiier^  &c. 

. '  The  plaintiff  took  issue  on  the  fact,  and  the  court  was  of  opinion 
diat  they  were  not  proved  in  such  a  way  as  either  to  warrant  a  de* 
cree  that  they  existed,  or  even  to  call  for  an  issue  to  try  whether 
they  did  or  not.    It  was  not  contended  here,  nor  could  it  well  be,  Whtro  « 
Ami  the  evidaMse  was  such  as  fully  proved  the  existence  of  the  ^y^  ^ 
wwdma  as  laid ;  but  it  was  insbted  that  the  matter  was  left  in  so  moihiae$^  l» 
modi  doubt,  that  it  was  more  fit  to  direct  an  issue  to  try  whether  ^I^cm/w. 
tbm>e  were  such  moduses  or  not     Now  the  defendants  could  succeed  cundum 
only  seaauhm  aUegaia  etprobaia.     In  this  view  it  does  not  appear  ^l^Sa^ 
to  me  that  the  case  as  to  the  moduses  is  proved ;  whether  they  might 
have  sustained  a  defence  and  established  moduseSf  if  laid  in  some 
Other  wny,  I  do  not  undertake  to  say*     But  here  there  is  no  suffi-* 
cient  evidence  to  support  the  allegations,  not  even  so  much  as  ac- 
ocffdiog  to  the  principles  and  practice  of  the  court  called  for  an 


Lofd  BedesMe  delivered  a  concurrent  opinion. 

Decree  aiRrmed. 


M.  65  Geo.  III.     A,D.  1815.     Scac. 

Manby  v.  Curtis.    [1  PrL  225.]  /««.  lo. 

Biix  by  the  vicar  of  the  parish  church  o( Lancaster  for  an  account  A  receipt 
of  the  tithe  of  hay,  and  all  small  titlies.  ^^  ^i,^ 

.Defendants,  by  their  answer,  alleged  (as  to  hay  in  Bleasdak)j  ^^7  y^|\ 
that  a  modus  of  5s.  Id.  was  payable  to  the  impropriate  rector  in  lieu  to  be  put  ia 
of  tith^  of  com  and  hax.    In  support  of  the  defence,  they  offered  in  ^  P"^®  ^ 
evidence  a  paper  purporting  to  be  a  receipt  tor  such  modus,  as  mr  ment  pur- 
back  as  the  year  1762,  which  they  would  have  established  by  the.  £^J^^^ 
testimony  of  Join  Gardner,  who  deposed  that  he  was  solicitor  to  received  in 
the  defendants ;  that  he  received  the  receipt  about  five  years  ago  SSes  isnot 
^m  George  Parkinson,  formerly  a  defendant  in  this  suit;  that  the  admissible 
same  purported  to  be  a  receipt,  dated  23d  Nao.  1762,  from  James  ^  u^^ 
Smith,  on  the  behalf  of  Mrs.  Tcnmly,  for  the  sum  of  Ss.  Td.,  received  'uch  ciuto- 
of  Jlumas  Curtis  for  a  prescription  rent,  and  in  lieu  of  corn  tithes  ^^  ^l 
fnd  hay  in  Bleasdale,  due  to  Mrs.  Townfy  at  Michaelmas  then  past.  ||^f^*^ 
That  he  believed  the  receipt  and  signature  to  be  the  hand-writing  of  m  to  e«m- 
the  said  James  Smithy  and  to  have  been  signed  on  the  behalf  of  the  ^^^^ 
i|Bprp|Hriate  nctor  of  the  said  parish  ot  Luncaster.  «  modiu, 

,  iimmcey,.  Martin,  and  Heys  objected  to  the  receipt  being  read ;  ^^]j^ 
^  ^mft  ihedefeadantHi  own  evi^ence^  pnt  in  for  himself  it  did  piovwl  who 
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Curtis. 
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1815.  not  come  out  of  the  proper  custody;  that  it  could  not  be  permitted^ 
"]^^jT^  to  affect  third  persons ;  that  there  was  no  evidence  of  its  authen- 
V.  ticity;  that  it  might,  for  any  thing  that  was  shown,  be  a  forgery; 
and  that  there  should  be  proof  of  the  money  having  been  actually 
the  parties  paid;  the  hand-writing  must  be  proved,  and  it  does  not  appear  thajt 
ceipt  were,  witness  ever  saw  Smitk  write,  or  had  any  means  of  knowing  his 
and  in  what  hand-writing. 

and  uDieia        Fofiblanqtie  and   WethereU  submitted,  that  the  receipt  was  not 
proof  be      offered  strictly  as  a  receipt  to  prove  the  payment  of  a  sum  of  money 
hand-writ-    against  the  plaintiff  to  whom  it  was  due,  but  merely  to  show  that 
ingordeatb  tlie  plaintiff  and  his  predecessors  had  stood  by  and  submitted  to  a 
giving  it.      claim  by  a  third  person  adverse  to  their  right.    Accounts  and  loose 
^^^      memorandums  have  been  received  after  a  lapse  of  time  in  evidence 
when  it  would  be  absurd  to  call  for  proof  of  hand-writing,  and  this  is. 
a  transaction  of  a  remote  period  of  time.  Such  a  paper  must  be  con- 
sidered of  equal  authenticity  with  a  deed;  and  had  a  bond  with  an 
indorsement  been  offered  in  evidence,  it  could  not  have  been  objected 
to;    As  to  the  custody,  it  comes  out  of  the  hands  of  Parkinson^  who 
was  formerly  an  occupier  in  the  parish,  and  contributor  to  the  pay- 
ment of  the  modtiSf  and  therefore  entitled  to  the  custody  of  the  receipt 
as  his  discharge  for  his  quota.     The  paper  is  supported  too  by  the 
evidence  already  given,  that  the  payment  has  been  continued  to  the 
present  time. 

{Thompson  Chief  Baron. — The  question  is  now  on  the  admissibi- 
lity of  the  receipt,  and  you  cannot  aid  this  paper  by  other  evidence.) 
The  correspondence  of  subsequent  payments  is  merely  offered  to 
show  the  paper  to  be  genuine :  the  same  rules  which  apply  t6  a 
rector's  books  should  also  apply  to  a  receipt,  where  the  evidence  or 
its  authenticity  is  deducible  from  the  propriety  of  its  custody. 

If  this  receipt  be  not  admissible,  the  paper  which  was  produced 
and  received  to  prove  the  recovery  of  the  Quaker's  tithes  in  the 
year  1714*  should  not  have  been  admitted ;  that  did  not  come  out  oP 
the  proper  custody,  which  is  that  of  the  clerk  of  the  peace,  nor  did 
he  attest  its  authenticity,  nor  the  sheriff's  officer,  nor  the  magistrate 
who  ordered  the  levy,  yet  that  paper  was  admitted  to  be  evidence 
that  the  tithes  had  been  paid,  and  this  document  ought  equally  to* 
be  received. 

Dauncey  replied. 

Thompson  Chief  Baron.  —  It  seems  to  me  that,  in  order  to  decidei 
on  the  admissibility  of  this  receipt  as  it  purports  to  be,  we  should* 
first  consider  what  is  the  nature  of  the  evidence,  and  for  what  pur- 
pose it  is  produced.  Now  this  paper  is  produced  as  matter  of  evi-t 
dence  to  show  that,  in  1 762,  a  man  of  the  name  of  Curtis  did  pay  to^ 
a  man  of  the  name  of  Smith  a  certain  sum  of  5s.  Id^^  as  a  modus  in 
.  lie«  of  corn  and  hay  tithes  for  the  township  of  Bltasdak ;  and  ili' 
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>ajY)ears  jEjtodi  tlie  evidence  which  has  been  reurl  in  support  of  the     1815^ 
Aiitkenticity  of  this  paper,  that  it  was  delivered  to  tlie  witness,  who      ^oM 
was  solicitor  for  the  defendant,  by  the  defendant  himself.     Where      ^r. 
that  defendant  got  it  does  not  at  all  appear ;  he  is  indeed  stated  to 
be  one  of  the  occupiers  of  land  in  Bleasdale^  for  which  township  the 
tithe  of  hay  is  claimed  by  the  present  plaintiff.     The  holder  of  the 
receipt  appears  to  have  been  an  occupier,  because  he  received  it  in 
that  character,  but  it  seems  to  be  unauthenticated  in  any  way  what- 
ever.    There  is  no  evidence  who  Mr.  Smith  was,  nor  any  evidence 
j( which  I  hold  to  be  extremely  material)  tliat  tliat  Smith  is  dead;  for, 
though  tliis  is  fifty  years  ago,  without  evidence  of  his  death,  it  is 
not  to  be  presumed  that  tliis  document  can  be  substituted  in  lieu  of 
the  evidence  which  Smith  himself  could  give ;  therefore  it  seems  to  me 
to  be  essential  that  you  should  prove  that  Smith  is  now  dead.   I  take 
it  to  be  so  in  all  the  cases  of  vicar's  books,  because,  supposing  a  vicar 
to  be  alive  who  has  made  entries  in  his  book,  his  entries  are  then 
no  evidence,  he  must  be  called  to  prove  that  he  has  received  tlie 
jsum  stated.     There  certainly  have  been  cases  where  former  vicars' 
.books  have  been  found  in  the  possession  of  a  succeeding  vicar,  be- 
tween the  time  of  Charles  the  2d  and  George  the  2d,  when  a  man 
ipight  fairly  be  supposed  to  be  dead.     There  is  a  case  inr  the  Sd 
QwiUimi  847  (a),  in  which  the  book  of  a  collector  of  tithes  in  1679 
was  held  to  be  evidence  in  1753,  be'cause  it  was  not  reasonable  to 
5U{^>ose  the  collector  was  then  alive,  and  that  ground  I  conceive 
was  enough.     Witi)out  going  further  into  the  question  how  far  this 
jreceipt  was  authenticated,  and  whether  the  money  was  received  foi^ 
the  impropriator,  certainly  better  evidence  than  this  might  have  been 
produced ;  for,  if  this  sum  was  actually  received,  the  person  who  has 
given  this  receipt  was  the  collector ;  and  even  supposing  him  to  be 
dead,^  they  might  have  produced  his  account  with  his  principal, 
,9nd  le^timately  shown  that  he  had  charged  himself  with  the  receipt 
f .  of  this  sum ;  and  upon  that  ground  it  would  have  been  evidence ; 
,  biit  at  present  it  seems  to  me  that  this  document  is  not  so  supported 
^  41$  to  make  it  evidence  of  that  for  which  it  is  produced. 
Graham  Baron,  delivered  a  concurrent  opinion. 
Wood  Baron.  —  I  am  of  opinion  that  this  is  a  question  of  the 
greatest  importance,  for  if  this  receipt  should  be  rejected  as  not 
evidence,  the  consequence  will  be  the  subversion  of  all  moduses. 
•A  person  who  pays  a  modtis  can  show  no  other  title  than  his  receipt. 
A  modtis  is  an  immemorial  payment  in  lieu  of  tithes.     The  whole 
proof  of  it  must  depend  upon  parol  evidence ;  and  upon  no  bettei 
evidence  can  a  man  preserve  his  modusj  than  by  showing  his  an- 
,,.,  dent  receipts,  which  are  his  title-deeds,  for  no  other  can  he  hav6 

■1  —  .    •  ■         .'  ■ 

•  ■'.* 

.  .  {a)  Jones  ▼.  WaUer. 
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XM5.  to  estabKsh  bis  right;  tberer<$re  in  these  cases  I  conceive  that  re^ 
ifm^  ceipts  stand  upon  the  same  princif^e  and  upon  the  same  ibodng 
V.  with  deeds.  I  admit  that  payment  must  be  proved ;  that  is  the  ge« 
neral  rule;  but  that  rule  does  not  apply  to  real  estates  or  to  title- 
deeds.  Now  it  has  been  ri^tly  said,  that  if  this  had  been  an  andeni 
deed^  and  upheld  by  long  possession,  it  would  be  admissible  in  evi* 
dence ;  I  will  try  it  by  that  rule,  and  see,  first,  whether  diere  is 
any  actual  proof  erf*  payment  on  which  this  receipt  can  be  bottomed. 
It  has  been  proved  by  Aindey^  that,  for  numy  years,  the  modui  had 
been. paid:  then  it  is  bottomed  in  possession.  The  next  question 
is,  what  is  the  age  of  it?  for,  had  it  been  a  modem  receipt,  I  agree 
it  would  not  be  evidence:  twenty  years  is  now  hdd  to  be  sufficient, 
but  this  receipt  is  more  than  fifty  years  old;  then,  it  if  it  had  been 
a  deed,  would  it  not  have  been  received  in  evidence?  Most  cer- 
tainly it  would,  and  a  receipt  in  this  case  is  also  evidence  of  title. 
But  then  it  is  said,  it  is  not  sufficiently  authenticated,  for  want  of 
being  shown  to  have  come  out  of  the  proper  possession.  Is  it  not ' 
sufficiently  authenticated  if  it  is  proved  to  come  out  of  0ie  custody 
and  possession  of  a  person  who  has  lands  in  Bleeudale  f  and  it  does 
come  out  of  the  hands  of  a  defendant  who  resided  in  Bieasdale* 
If  it  comes  out  of  the  custody  of  any  one  of  the  occupier^  it  Cornea 
out  of  the  proper  custody,  because  all  of  them  could  not  have  it: 
and  when  deeds  come  out  of  the  proper  t:ustody,  do  you  ever  enquire 
whether  any  of  the  subscribing  witnesses  are  living?  No;  yoa 
give  credit  to  the  execution  of  them,  whether  the  witnesses  are 
living  or  dead.  Now  here  is  a  man  giving  a  receipt  fifty  years  ago ;  is 
it  necessary  in  such  case  to  prove  that  he  is  living?  or  is  it  any  ob* 
jection  to  a  deed  being  read  that  the  witnesses  have  not  been  provecl 
to  be  dead  ?  It  certainly  is  not  so  in  modem  cases ;  all  miist  be^j^re* 
sumed  to  be  rite  et  solemniteracia.  Had  this  receipt  been  one  hundred 
years  old  would  it  be  necessary  to  shew  who  Smith  was,  or  who  Mrs. 
Townliy  was  ?  Where  an  iustmment  is  of  so  great  an  age  yoo 
always  give  credit  for  what  the  thing  purports  to  be ;  afid  thi&  pur* 
ports  to  be  a  receipt  from  one  Curtts,  and  what  could  he  have  to 
do  with  it  unless  he  had  some  connection  Hi^iih  Bkasdale  for  the 
sum  of  5s^  7^.  ?  (which  sum  has  been  proved  to  have  been  subse- 
quently  paid  in  Iteuof  the  tithe  of  com  and  hay ;)  and  that  is  the 
modus  now  set  up.  It  is  in  proof,  therefore,  (hat  he  actually  paid 
sudb  a  modUSf  due  at  Mkkaelmas  then  isct  past,  and  due  to 
Mos.^Zbwn/^f  who  appears,  I  think,  to  have  been  the  itnpropiiats 
rector ;.  and  it  is  sanction^  by  full  authenticity.  But  then  there 
is  another  i>bje(^]Oti,  that  the  cbte  may  have  been  put  to  ittit  adi& 
fer^t  period  from  the  time  of  payment,  whether  it  {s  the  same  ink^ 
or  wbetber  theefiect  has  be^  produced 'fay  jrubbio^  I  cannot  t^^ 
but  the  clmM^tec  of  tb^.hatitf'^ writing  ^xacdy  tallies.  On  the  wbd^ 
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I  think  there  is  no  doubt  at  ell  about  iti  beiiig  a  genuine  receipt  ISIS. 
iaad  oCtbe  date  wbidi  it  puirpoitt  to  be«  Now  let  m  be  consistent 
wbh  odradves ;  we  admitted  the  Qnaket^s  paper ;  and  wby  ?  because  7^* 
we  cenoslf^  it  came  out  of  the  proper  custody;  and  I  conceive 
dns  to  be  <tf  the  same  nature :  it  is  evid^oe  of  title,  and  I  am  sure 
that  if  andent  receipcs  cannot  be  produced  in  eridence^  there  must 
be  an  end  c?  title.  Upon  these  grounds  I  think  this  document  is 
a  munimeBt  of  tilfef  and  ought  to  be  received  in  evidence. 

Hacfonb  B. -^  This  question  is  new,  and  in  manj  points  of  view 
is  a  veiy  important  one ;  but  in  my  judgemait  it  does  not  seem  to 
heef  great oonsequemce in  thiscase.  I  have  no  doubt  that  receipts 
hi  many  cases  are  not  only  admissible,  but  that  they  are  evidence 
of  a  very  strong  nature.  The  question  here  is,  whether  the  receipt 
now  produced  is  evidence  to  be  received?  and  let  us  see  how  it 
ssukb.  It  was  produced  by  the  solicitor  of  one  of  the  defendants  five 
years  ago^  he  himsdf  being  dead,  so  that,  in  fiict,  it  is  no  more  dian 
ifae  production  of  it  by  the  defendant  himsdf  if  he  were  now  a  par^ 
iothe  cause;  then  it  comes  to  this,  whether  55.  Td!^  has  in  point  of 
&ct,  been  paid  to  the  rector  of  the  parish  in  lieu  oftitheof  hay. 

The  defendant  in  the  cause  produces  the  receipt  in  qnestiot^  and 
I  wish  to  ask  whether,  if  this  had  been  abill  bfoi^t  1^  the  rectory 
mat'  wouU  haw  been  quite  a  suffident  answer  ?  Suppose  the  rector 
liad  said,  *  I  am  entitled  to  the  tithe  of  hay  and  com;'  and  the 
defimdant  says,  ^  True^  you  are;  but  I  have  paid  for  hay  and  com 
an  annual  customary  payment,  and  I  produce  to  you  a  receipt  in 
the  name  of  James  Sfnitk  f  now  would  that  receipt  have  bound  the 
fecunr  without  stating  something  more^  without  proving  that  it  was 
a  iffeesipt  given  by  the  rectory  or  some  person  authorised  to  give 
It?  Would  it  be  enough  to  say,  *  I  have  a  receipt;  I  am  th^oo- 
cnpnei!;  I  am  the  person  who  is  now  called  upon  to  pay  tithes  in 
l:ind^Vbut  having  paid  this  sum  in  the  shaqpe  of  a  modm,  I  give  evi- 
dence by^  your  receipt  for  the  money,  that  I  have  paid  it  as  a  sio- 
A»  P  Now  I  conceive  it  impossible  to  make  this  receipt  evidence 
against  the  rector,  without  proving  that  it  had  been  received  by  the 
rector  himself  or  some  other  person  by  his  authority;  there  is  not 
the  least  evidence  of  any  snch  thi^g,  and  it  is  infinitely  more  strong 
as  i^gainst  a  third  person.  I  am  willing  to  concede  that  a  receipt  may 
in  sdeae  tSises  be  evidence  of  the  tide  of  a  person  who  daims  the 
advantage  of  a  modm  f  but  still  it  is  very  different  trma  the  case  of 
a  deed:  a  deed  %hen ' executed  is  compete  and  condusivc^  kit  a 
recdpt  is  only  evidence  of  a  payment;  and  how  can  it  be  produced 
as  against'the'Vicar.  Here  he  put  in  an  endowment,  and  the  occu* 
)ii^ 'says,  ^'you  have  not  ki  huct  received  tithe  of  hay  and  com, 
bet  anodier  penoa  has,  and  I  have  paid  it  sm6  siodo  to  him.*  Hieki 
fheiHMon^jniffOsed  tohaveasade  t^^  |iiyin«n<,  oi  whoaa^  ocai« 
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ISlS*  pier  18  supposed  to  have  made  this  payment,  producies  this  receipt 
OfenAv  ^^°^  ^^  ^^  comt  to  conclude  the  vicar,  because  he  produces  a 
receipt  given  by  somebody  nobody  knows  who,  to  somebody  nobody 
knows  who,  and  on  behalf  of  somebody,  nobody  knows  who,  I  have 
no  ground  to  presume  that  Mrs.  Tcwnley  was  the  agent  erf*  the 
3'ector ;  and  the  view  I  take  of  the  case  is  shortly  this :  here  is  a 
receipt  given  by  somebody,  who  is  not  stated  to  have  received  it 
from  the  rector  by  a  person  who  may  be  living,  and  who,  if  livin^^ 
must  necessarily  have  been  examined  as  a  witness,  because  it  is, 
after  all,  a  fact  that  might  be  proved  by  him.  You  do  not  say  that 
he  is  dead ;  and  if  he  is  living,  he  ought  beyond  all  question  to  have, 
been  examined,  for  it  would  have  been  better  evidence ;  and  that 
is  the  difference  between  this  case  and  that  of  deeds.  The  man 
himself  should  bie  called,  and  if  he  cannot  be  called,  you  must 
prdve  his  hand^writing,  and  even  tlien  you  must  account  for  the 
manner  in  which  the  writing  has  come  into  your  possession,  and 
luder  what  circumstances  it  has  been  left  with  you ;  but  here  it  is 
produced  merely  as  a  naked  paper  without  the  least  concomitant 
circumstance  to  show  its  authenticity. 

I  therefore  concur  with  my  Lord  Chief  Baron,  and  my  Brother 
Grahamf  that  this  evidence  ought  not  to  be  received. 

Evidence  rejecte(L 


M.  5G  Geo.  III.    A.  D.  1815.     C.  B. 

8.C. 

sManhsg.  Bivokshf^  Clerk  v.  Watts.    [6  Taunt.  333.] 

A  pariib-  This  was  an  action  brought  to  recover  a  sum  of  money  due  as 
^^^^^  a  composition  for  tithes  due  to  the  plaintiff  in  right  of  hb  benefice^ 
pounded  and  retained  by  the  defendant*  .  The  plaintiff  proved  an  account 
pwionone  ^^^'^  between  the  defendant  and  himself  for  the  preceding  yeai> 
yetr  for  his  whereby  it  appeared  that  the  defendant  had  paid  money  for  the 
hu  DoTde-  several  tithes  of  that  year,  which  was  sufficient  to  raise  the  inference 
^1™^^  that  a  composition  subsisted,  and  there  was  no  proof  of  any  notice 
tidoD,  ou^  ^  determine  it  The  defence  relied  on  was,  that  the  plaintiff  had 
"^  "^  "P  obtained  possession  of  his  benefice  by  simony,  to  which  he  was 
fence  to  an  himself  a  party ;  but  Le  Blanc  J.  rejected  the  evidence  of  the 
JJJ^^  simony  upon  the  ground  that  there  had  been  a  composition  for  the 
yew's  com-  tithes  between  the  plaintiff  and  the  defendant,  which  was  not  yet 
^^^  determined,  and^the  verdict  passed  for  the  plaintiff, 
tiut  the  Shepherd  Solicitor  General^  now  moved  to  set  aside  the  verdict 

[211^;^.  and  have  a  taew  trial. 

Qibbs  C.  J.  —  I  am  of  opinion,  that  the  decision  of  the  learned 
judge  was  perfectly  right,  and  that  the  present  case  is  not  dis' 
tinguishable  in  principle  from  the  case  cited,  of  use  and  occupation 
for  glebe  land  belonging;  to  a  benefice  tp  which  the  lessor  had  been* 
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sirooniacally  presented,  (a)   The  defendant  in  this  action  has  mideiw     1315. 
taken  to  the  plaintifT,  that  if  he  is  permitted  to  retain  his  tithes  he 


FflUfc 


will  pay  the  plaintiff  a  competent  sum  of  money  in  lieu  of  thenu  jT' 
He  has  been  permitted  to  retain  them,  and  when  he  is  called  upon 
to  pay  his  mpney  he  carps  at  the  plaintiff's  title  to  the  tithes.  The 
answer  to  the  objection,  I  think,  is,  that  the  defendant  has  enjoyed 
the  consideration,  and  had  the  full  benefit  on  his  side  of  the  coo« 
tract,  and  that  the  plaintiff  is  therefore  in  like  manner  entitled  to 
clmm  the  benefit  of  his  bargain. 

Rule  refused.. 


H.   56  Geo.  III.    A. D.  1816.    Sx:ac. 

Byam  v.  Booths  (manor  or  township  o(KiUerby.) 
V.  Lawsorif  (Catterick  and  Brough.) 


-  V.  Crowe  and  others,  {EUerton  on  Swale,  BoUon,  ond  ScorUrn.^ 

-  T.  Wood  and  others,  ( TunUaUj  Colboume^  ScoUorh  Uckerly^ 

East  and  West  AppUton^  and  WhitwelL) 


V.  Favxett  and  another,  (the  firm  called  Greenbwry  Grange.) 

[2Pri.  2S0.]  ^prii^s. 

The  plaintiff,  vicar  of  Catterick  in  Yorkshire,  which  is  a  large  ATicurhdd 
parish  consisting  of  sixteen  several  townships  and  hamlets,  filed  ?!^^jj^ 
bills  against  the  above  defendants,  owners  and  occupiers  of  land  tithe  by 
therein,  for  tithes.    The  defendant  Booth,  pleaded  a  modus  of  4/.  ^]^^ 
payable   in   lieu  of  all  tithes  within  the  manor   or  township  of  «ione  had 

£r  f  y     *  taken  the 

Keuerty.  j,ihcr  mudl 

Sir  J.  Ldtmon,  for  himself  and  the  other  defendants  joined  with  jjjj*^.  ^ 
him,  who  were  some  of  his  tenants,  claimed  the  tithe  of  com,  grain,  predccei- 
hay,  and  agistment,   extending  over  the  townships  of  Caiterick,  •®"*^. 
Broughj  Tunstatt,  and  Bolton,  otherwise  Boltonrupon^Swale,  East  lately  either 
Appletan,  and  Scorton,  as  impropriator.  ^^!^m 

The  defence  of  Crowe,  in  respect  of  the  lands  in  the  township  of  it ;  and  « 
EUerton-on-Swale,  was  nearly  the  same  as  that  of  Sir  John  Law-  ^^*2i^ 
5071,   strengthened   by  the  word  herbagiuni  having  been  used  in  layimpro- 
soroe  of  the  grants  to  his  ancestors  and  other  documents  of  the  oe^afem 
EUerton  tithes.  ^  herMi, 

Wood  and  his  Co-defendants  pleaded  the  right  to  agistment  in  ^^^^^  ^^ 
their  several  landlords,  by  the  same  title  as  that  pleaded  by  Lansson,  ment,lor 
and  Croaoe,  which  was,  that  they  and  those  claiming  under  them^  downotof 
having  admitted  the  vicar's  title  to  all  tithes  except  com,  grain,  hay,  n«»«ty 
and  agistment,  were  possessed  of  those  tithes ;  alleging  that  the  ment  ii^- 
rectory  of  Catterick  and  the  advowson  of  the  vicarage  was  formerly.  ^IJnf*'^*'*^ 
part  of  the  possession  of  the  late  monastery  of  St  Mary^  in  the  DiaKnt, 


{m)  Cook  ▼.  LcxUif,  5  T.  R.  i. 


IKoodB. 
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1814b     suburbs  of  the  dtyof  Yortt  and  so  continued  down  to  the  time  ^ 
'   the  dissoladon  of  that  monastery ;  and  that  the  said  mooastery  unm 


y.^  one  of  the  Iaif;er  order;  and  that  the  alien  prioiy  of  Bagare  in 
BrUtofiyj  or  some  idigious  house  in  England  subordinate  theretOi 
Eons  and  also  thlB  monasteries  of  St.  Martin  and  St  Agatha^  near  Bich^ 
^21^^,  immi^  in  the  said  county  of  YbrA^  were^  at  the  time  of  the  diasdu- 
mittod,  tton  tliereo^  respectively  s^xed  of  or  well  entitled  to  certain  poiw 
Ddtiwr  bill,  tions  of  tithes  within  die  said  parish  of  Catterick;  that  the  alien 
^^f  ^  priory  of  Bagare  was  dissolved  in  the  reign  o£  Edward  4^  and  tbf 
could  be  monasteries  of  St.  Martin  and  Agatha  in  the  reign  6i  Edward  ^ 
^°^         and  that  on  such  dissolution  the  said  rectory  and  advowson,  to^ 

a09  court 

wfli  not      gether  with  all  the  tithes  of  com,  grain,  hay,  and  agistment  aris- 
^""^^     ingy  &C.,  within  the  said  parish,  became  lawfidly  vested  in  the 


p»^  hill 

daiming      crowu ;  that  the  said  parish  of  Catterick  is  very  extensive,  and 

^Nisboiit  ^^  ^"^^^^  ^®  immemorial  been  divided  into  several  townships, 

a  TpuUh,      (setdng  out  the  ecdesiastioaldivisions;)  that  by  divers  mesne  convey* 

hb  SSn^^  ances  from  the  crown.  Sir  John  Lawsan  and  the  other  defendants 

onljMto    had  become  seised  in  possessiimofall  the  tithes  of  com,  grain,  hay, 

1^  3^     and  agistaaent  within  the  said  townships ;  and  that  no  tithe  of  hay 

^^  and  agistment  hath  ever:  been  paid  by  him  or  Ins  predeoessom  td 

the  vicar  dCtbe  said  pitfiibf  or  any  oompensatioa  in  lieit  ther0o£< 

All  admit  agistiog  baifea.  cattle^  but  state  th^  havtt  ncster  pajdf 

agistmest  tithei  »  / 

JPawcettf  and  the  other  defendants  joined  with  him,  pleaded  «t| 

exemption  from  all  tithes  extendii^  over  a  tract  of  land  within  the 

said  parish,  consisting  as  was  alleged,  of  500  acres,  which  was  and 

always  had  been  called  Crr^enbuty  Grange^  and  which  having  been* 

formerly  parcel  of  the  possessions  of  the  Cittertian  Abbeys  or  JUo*- 

wutery  cf  Fountains  in  Yorkf  had  been  iiamemorially  privileged  fay* 

exemptbn  from  tithes  whilst  in  the  occupation'  or  manuffianoe  of  jAms 

owners,  and  as  owners  these  defiuidants  now  dairaed  the  exemption 

^  oleaded; 

A  grtet  body  of  evideoee^  depositims,  mid  documenta  'Wna 
brou^t  forward  and  read  on  both  aides. 

The  coiurt  not  coinciding  in  opinion  on  all  the  points  of  the  ease 
delivered  their  opinion  seriatim. 

Bichards  Baron.— As  all  tbiae  cases  depend  on  the  same  evH 
denee^  and  several  of  them  on  nearly  the  same  points,  it  may  be 
ccmrenient  to  take  them  all  at  the  same  time.  There  has  been  in 
eaeh  ease  a  great  masa  of  evidence  gone  into^  very  mudi  ot  which 
mjg^t  have  been  diiqpensed  with,  not  bearing-very  materially  on  the 
question.  In  my  view  of  it^  therefore^  I  shall  aj^y  myself  wbaUy 
to4iaici4V^craticm  of  its  general  result..  ^      :      : 

These  were  bills  filed  by  a  vicar  for  smaUtithes,  and  his  general, 
rigbtisadmittedby  all^deGmdants;  butthe  great  question  to 
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lie  diipoged  o(  and  which  appears  to  ham  been  the  pnndpd 
olgecC  of  the  aiiit»  it  die  Ticar^si^ht  to  agistment.    And  I  think  he     j.^,^ 
has  very  satisfactorily  made  oat  his  case.     At  one  time,  it  appearsy 
that  he  had  not  a  title  to  all  small  tithes,  he  was  afterwards  in  the 
peroeptiop  of  many  which  he  had  not  originally.    Soane  tithabie 
mattmsi  indeed,  were  not  in  existence  at  the  time  he  was  first  en- 
dowed.    There  must,  therefore,  have  been  a  subsequent  endow* 
ment^  and  it  b  a  necessary  inference  that  it  must  have  been  of  all 
small  tithes  which  will  include  tithes  not  in  existence  before.    As 
no  eiridence  to  the  contrary  appear,  I  think  he  has  made  out  a  title 
fay  eiqeynient  and  perception  to  all  small  tithes,  -for  I  see  him 
going  beyond  the  original  endowment,  and  receiving  tithes  of  which 
he  was  not  then  possessed;  and  by  so  doing,  according  to  all  the 
decided  eases,  I  think  he  proves  hisssdf  entitled  to  them  all.    Now, 
as  to  ifjistmttit,  there  is  certainly  no  distinct  evidence  of  perception 
hyhiaHf  b«t  there  is  also  none  ^  perception  by  any  other  person, 
or  of  retention.    It  lies,  therafare^  bf^wean  him  and  the  rector; 
and  thaie  is  dcariy  no  evidence  of-  the  rector  taking  any.    There 
kf  oifleedyaeaie  evidence  of  the  ^ear  havmg  taken  some  such  tidie^ 
thon^  I  do-not  rdy  entirely  on  the  wool  payment,  for  it  mi^  b^ 
mid  it  was  not  jwid  as  agistment,  though  I  think  it  dearly  was 
Kl^ittMntb    In  the  cansei  in  Ans  ctmrif  iji  Jntkai^'r.  8miih9im  {&}f 
sll  nnall  tithes  were  claimed,  and  there  was  -a  decree  for  tithed 
generally*  'It  maybe  said,  that  that  snit  was  only appficd)le  to 
die  towndiip  ef  JS^iltaf  ,  but  if  you  give  agistment  tidie  In  any  part' 
of  the  parish  you  give  it  as  endowed.    A  vicar  having  shown  him* 
sdf  endowed  of  small  tithes,  and  none  having  been  shown  to  b^ 
Mijoyed  fay  any  one  rise,  no  proof  of  perception  is  necessary,  and 
therefcflo  tithe  of  agistment  not  having  been  actually  received  by 
Um,  does  not  in  any  manner  prejudice  the  pIdntifFHi  claim.   Agists 
HMttt  dr  nomine  has  not  been  paid,  generally,  till  of  late  years.  I  re- 
member  hs  beii^  first  demanded  in  one  part  of  the  country,  and  fi 
adiised  the  daim.    Proc^of  an  endowment  of  the  small  tidies  has 
been'  held  suffident  to  support  a  demand  of  agistment  though  it 
hsa  never  been^reedved  bcAire.    Now^  in  this  case,  an  endowment 
k  [Mroved)  ahd  no  tide  to  any  small  tithes,  dther  by  perception  or 
odMwiae^  IS  shown  to  be  in  any  odier  person.  " 

B«t4tb  said,  that  in  one  of  the  giants  firom  the  crown  as^totmtf 
part  of  the  parish>>  (he  ihmA- kerbagium  is  nsed,  and  thaft'it'must 
iiitsa» 'ifjistment.  Now,  I  thiok,-that  a^Word  of  very  equivocal^ 
ueaningr  kuttmisch  that  it  may  mean  grass  or  hayt  yet,  I  do  «M9t 
thiidt'it  dkn  be  constrthd  to  mean  i^^btment  in  any  instance,  and 
therefore  I  think  there  is  no  distinction  to  be  made  on  that  account 

(«)  1  W(Md*t.Dccr,  lei.  n& 
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MIA    mmap6tmtbf  fiiUiBg  m  diat  he  catmot  btfff  diebeneflt  of  ^ 

peiBti»    Akhoiigb  that  waa  the  case  of  a  defendant,  the  reaaotuooi 

if  generally,  applicable  to  that  of  a  plaintiff.    As  it  rqjarda  the  evV 

denoe  aIao»  the  mode  of  laying  the  prescriptioa  becomes  very  iQtt^ 

leriaL     In  the  case  €(  the  Earl  (f  Clawrkard  y.  lady  DMa^ 

where  a  custom  was  alleged,  that  all  the  owners  and  proprietors  of 

any  ooppice  or  wood  in  the  Weald  of  Kent  sho9ld  be  discharged  oi^ 

tithe  fbr  all  manner  of  wood,  such  a  general  allegadon^  £f  p^ 

flKtted,  would  have  the  effect  of  excluding  the  testimony  of  ai^ 

flsie  entitled  to  be  discharged  from  pajrment  of  tithe  for  itny.w<toa 

within  the  JVealdf  although  they  should  have  no  interest  in  t6<l 

questiim  aa  to  the  particular  part  in  dispute  between  the  perdes  to^ 

die  auit;  and  so  it  would  be  (it  is  said)  in  the  case  of  a  comni6n»' 

if  the  ri^  be  alleged  ia  a  wlnde  vill,  and  in  the  case  of  a  auKUr 

solaid*    New,  to  apply  the  doctrine  of  that  case  to  the  )itesen(» 

the  general  mode  of  alleging  tide  to  tithe  throi^  the  whole  pixUiS 

weidd,  aa  in  the  case  of  a  general  prescription,  exclude  all  parishi-. 

oners  aa  witnesses  fyt  the  defiendant ;  and  thus  an  undue  advantage 

wottldbe  gamed  by  a  plaintiff  laying  it  too  laigdy.    The  maaniip^ 

of  laying  the  title  makes  a  great  di&renoe  in  point  of  evidence^  anil' 

mig^t  be  made  the  roeana  of  promoting  the  most  manifest  injuftjoe; 

Tbeiefora^  my  opimon  is,  diat,  aa  in  all  the.soits  the  title  is  UiSd  tbq 

hmgely^  the  bill  should  be  for  that  reason  dismissed,  or  at  leasit' 

saqpended  till  die  issues  have  been  tried.    Am  to  ISOertj^  di^t^' 

mast  bean  issne;.aQd  I  think  thai  the  defepce  Is  prvvred,  Udfcsi^  tU)' 

viear ohoaes aa'issne.  *'-    -^'-**''  ^'^ 

'^ I  will  lum esamane,  first,  the  vicavgeneral's right ;' and, ekiSbflj^ 

tlm  ciiemnatances.    It  seems  there  had  been  an  endowmetil!1ie&^^ 

dm  tune  of  die  taxation  of  P(^  Nicholas  in  1^1^  lor  l^i^^ 

is.aotioed  in  that  document  and  valued  at  1S&  es;  94^  and-  it  W 

stated  to  payan  annual  pension  of  18#.  4dLr  la  the  abbot  atid^0U^ 

vent  ef  iSsf fi^  itiiur^fk    But  aa  nd  endowment  ha9  been  pradttciiSy^' 

vfee  can  only  eoUect  of  what  tithes  it  consisted  by  evidence;  apd  i|'^ 

is  plain.it  waanot^endowed  of  all  titbaa  originally,  aa  appaafs  Sjff^ 

;dieeol  ofATfUishop  SoHuft  in  die  year  lf4i.    It  is  argued  dtt^' 

tiwai^  thoaa  tithes  then  belonged  to  tb%  mooaslefyi  •dMfrbnattt'^ 

have  been.  A.  subsequent  endowment.  «  '  -'  •  ■-  '^"^'f^ 

The.  nest  ^evidme  fiur  the  vieaii  is  the  AdMaiAtei  AMig^ 

^  Vwff,  is  mentioned  diens  as  baioc^ag  to  him,  blUi  it  is-  <le4r,'^ 

that  hay  was  not  his4  se  that  ahows* these  ancient  doeunisntantfA*' 

not  very  correct.    Then  rainirte  and  privy  'tithes  ere  ^mtotibmsilt*^ 

amwnring  to  ei.;   but  does  ifcat  aho9r.dttt4ie  ia  eUtitMl^^^li^ 

smalLtidies?    He  is  only  entidisd»  accftgding  to  diatdnfliWHaili  *a^ 

those  in  the  EasUr  book,  end  what  those  are  we  know  ilbtl^ '4lli'* 

ministers'  acoounts,  81  Hen*  8.    have  V*  pro  fuobusdam  decivds^ 
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HX  leaTiog  it  In  the  dark  as  to  what  tithes.    All  tlie  proceedings     1816. 
in  ^  cause  in  the  Exchequer  ate  drafted  in  by  the  mode  adopted      ^^ 
of  laying  the  title*     The  wool  tithe  there  decreed  can  be  no  evi-        ▼. 
denoe.  of  agistment  being  due.      In  Garrums  v.  Barttard  those  g^^f'^^ 
filheM  are  treated  as  paid  dkeno  intuitu.    The  evidence  oi  Atkinson  ^ 

ff  pqrment  for  turnips  eaten  by  barren  cattle  for  twenty  years  is  a 
Viere  modem  matter,  and  by  no  means  sufficient  to  establish  a 
gBueijal  right. 

Then  as  to  ElUrton^  the  defence  is  a  title  under  tlie  crown  to 
hnj  mod  herbage,  which  I  am  clearly  of  opinion  must  be  taken  to 
inclode  agistment    No  payment  to  any  one  is  shewn,  and  retainer 
is  equivalent  to  actual  possession  where  the  same  person  is  owner 
both  oi  tithe  and  land.     The  lease  to  Sandys  is  of  hay  and  herb- 
i|ge,  and  can  it  be  supposed  the  vicar  was  then  in  the  enjoyment  of 
agistmeit  ?     It  is,  on  the  contrary,  excessively  clear  that  the  vicar 
1^  not.     The  grant  by  letter  patent  to  Phillips  and  Moore  is  of 
dl  the  vicarial  tithes  of  hay  and  herbage  in  EUerton^  reserving  a  rent 
in  fee  of  6i.  8</.  for  hay  and  herbage,  and  that  has  always  been  paid 
op  to  the  present  time,  and  is  now  paid.     In  a  marginal  note  t# 
the  aooounts  of  the  collector  in  the  10  Jamesj  these  tithes  are  called 
aeemuejbeni  only;  and  it  has  been  urged  therefore,  iheXjixman  and 
itrbaghim  mean  the  same  thing,  but  the  grant  says  both,  and  so 
does  .the  conveyance  of  July  1 724  to  Craate  the  purchaser ;  how  then 
can  a  marginal  note,  which  generally  refers  to  the  principal  object 
of  the  documenty  make ;  any  diflfereuce  ?    The  bargain  and  sale  is  of 
an  that  die  mimor  of  EUerton^  and  also  of  all  those  dthes  of  liay 
and  hartiags^  and  from  that  time  they  hate  been  in  the  fiimily  of 
the  aome  persopi  a  clear  title,  therefore,  is  made  out  to  hay  and    , 
JieifaUgo  in  the  fiunily  of  Crowe*    As  to^fitnum  and  hcrbagium  being 
die  wnc|  there  is  no  fimndation  for  such  an  assertion.    They  ans 
disttiiot  tidioSf  though,  being  of  the  same  nature  and  both  predial, 
it.|a  notnral*  they  should  go  together.    The  words  arefcmwn  et 
ieri^ghofh  ^nd  are  called  in  the  plural  number  ^*  all  those  tithes.** 
Hagr  ia  gvosa  mowed;  herbage  is  grass,  not  cut,  but  eaten  by  barren 
catdob  InBIUs  v.Sau^  the  then  Chief  Baron,  Eyre^  says,  **  agistment  aupmisss. 
tilhiBi  is  ^  tithe  of  herbage,  not  of  the  cattle.'*    //er&i(gfif0ii  is  some* 
timea  called  herbage  and  sometimes  agistment.    Lord  CM^,  in  his 
Gemim.  on  Stat*  Edm.  &  says,  **  for  barren  beasts  he  (the  parson)  diall 
haroitithes  for  agistment  or  herbage."  (a)    We  may  shut  our  eyes 
la.tiM  light,  but  herbagium  must  mean  agistment.    The  evidence  in 
tUa  oafo  shews  it  bqrond  a  doubt     The  receiver  of  the  crown  rents  : 
■naiiati  .for  litlMO  cf  herb^ige^  or  agistment  of  the  farm,  shewing 
dM  k  iMMia  the  same  thing.     In  the  minister's  oocounts,  under 
die  Itaod  tpitiifudiUes^ :  **  herbage  in  the  Casile-yard**  is  spoken  of. 


(a)  9  IbsI.  €5\.,  citing  Grysman  v.  LewU,  supra  16^. 
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,1816.     and  can  that  mean  hay?     We  have  ^^  decinus  fcenf^  in  ipme  cJf 
the  documents,  "  decijtuie  herbagif^  in  others ;  there  is  therefore  a 


Byum 

▼.        manifest  distinction*    When  we  find  ^^  omnes  iUas  dectmas  nostras 
^^'     habagii  unius  pasiura  sive  clausiy*  as  we  do  in  the  second  grant  of 
Ksplingf  there  cannot  be  a  doubt  of  the  meaning. 

Let  us  now  look  at  the  authorities  besides  the  case  of  Ellis  v« 
Saul  (before  referred  to),  and  the  exposition  of  Sir  Edxoard  Coke{a); 

Supra  226.  in  Green  v.  Au5ten{b\  it  was  held  that  the  tenant  having  paid  tithe 
of  hay,  was  discharged  of  agistment  tithe  for  that  year;  and  in  Fox 

Supra  697.   V*  Ayde{c)i  it  is  called  tithe  herbage  of  dry  and  unprofitable  oattie; 

Supra  502.  so  also  in  Guilbert  v.  Eoersb/j  and  Tamberlain  v.  Humphrey*^  These 

1345^7  authorities  are  abundant  proof  to  shew  that  agistment  and  herbage 
mean  the  same  thing,  and  that  is  established  by  all  the  cases  in 
Qmllim  from  beginning  to  end. 

It  has  been  said,  that  the  grants  of  the  crown  do  not  omvey 
agistment,  for  that  the  crown  had  it  not  to  grant ;  but  that  is  a  strange 
objection  to  be  made  by  a  vicar,  who  proves  no  endowment,  or  even 
perception,  till  within  the  last  twen^  years.  Why  had  the  crown 
no  title  ?  It  is  said,  because  the  vicar  was  endowed  before  the  dis« 
solution;  but  how  is  that  made  out?  It  is  very  clear  the  titbe  de- 
volved on  the  crown,  and  the  crown  has  granted  it  to  CrcwCf  who 
becomes  thereby,  in  &ct,  rector,  and  represents  the  abbey,  and  may 
.therefore  stand  on  his  common  law  right.  It  is  also  grgoed^  that 
the  vicar  must  have  been  endowed  of  small  tithes  gener^y^  ^d 
that  that  includes  all  tithes  of  modem  introduction.    I  agroe  that 

Suprai7i2.  one  case  has  gone  so  far,  that  is,  the  case  ofKennicot  and  Watson; 
but  there  the  defendant  did  not  prove  himself  entiUed;  whereas 
here,  I  think,  the  titie  to  agistment  is  made  out  to  be  in  the  d^ 
fendant ;  Greenbury  Grange  derived  down  to  the  defendant  Ftnocett 
from  the  privileged  order,  is  therefore  exempt  There  may  be  a 
doubt  as  to  the  extent  of  the  Grange^  but  that  can  be  ascertained 
by  an  issue.  As  to  the  other  township,  I  say,  that  a  clear  titie  not 
being  made  out  to  Killerby^  the  claim  being  extended  over  the 
whole  parish,  and  of  course  including  that  township,  is  too  laxge» 
and  therefore  the  plaintiff  fails;  and  in  that  township  there  is  a 
modus  clearly  proved,  so  that  no  tithe  in  kind  is  due  or  could  be 
claimed.  As  to  Greenbwy  Grange^  he  also  fails,  although  he 
claims  an  unqualified  right;  and  therefore  I  think  that  each  of  the 
bills  should  be  dismissed,  unless  he  takes  issues,  and  that  if  he 
should  fail  in  any  one  he  must  fail  in  iota. 

Graham^  Baron.  —  I  shall  confine  myself  to  the  result  of  the 
complicated  evidence  produced  in  these  causes,  and  observe  on  the 
prominent  parts.  As  to  Byam  and  Boothf  there  exists  no  di£|ereaoe 
of  opinion ;  a  modus  of  4/.  is  proved  as  laid  for  all  manner  of  tithe 


^dm 


(a;   Page  651.  (fr)  Yehr.  86.  (c)  tT.  Wmft.  581. 
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piya^le  to  the  Yicar,  and  I^think  there  is  such  evidence  of  long  con-     1S1$. 
dnoance  of  that  payment  as  requires  an  issue.     So  in  the  last  cause    '^   ^ 
the  defendants  have  made  out  their  case.     We  all  think  there  is        ▼• 
aomething  of  a  claim  as  to  Greenbmy  Grange^  that  may  require  in* 
vestigation  as  to  its  extent     In  that  there  are  two  defendants,  who 

swear  that  tliey  believe  that  the  500  acres  which  they  hold  were 
part  of  the  abbey,  and  claim  by  SI  /f.  8.  the  advantage  of  being 
ttempt  from  tithes  in  the  hands  of  the  owner.  They  have  given 
some  evidence  of  the  extent  of  the  Grange^  though  I  think  that  the 
land  most  have  been  greatly  added  to  In  modem  times ;  but  that 
may  be  tried.  These  two  parts  of  the  case  being  dismissed,  intro- 
duces the  general  question,  and  I  cannot  but  be  surprised  that  the 
objection  taken  has  received  the  authority  it  has,  for  I  should  have 
thought  the  course  was  too  well  understood.    I  have  not  sought 

•aotborities,  for  no  man  ever  heard  of  a  rector's  bill  where  the  plaintiff 

'  was  to  find  out  what  moduses  exist.  He  stands  on  his  common  law 
right.  A  vicar  must  shew  endowment  or  usage,  but  either  may  be 
within  time  of  memory.  Enjoyment  is  tantamount  to  an  endow- 
ment^ but  when  that  is  once  shewn  he  stands  as  a  rector  would, 
and  has  then  a  right  to  put  the  defendant  to  prove  his  exemption ; 
If  not,  what  would  be  the  duty  of  a  vicar?  He  must  go  about  to  en- 
qpire  whether  any  exemption  exists,  lest  his  bill  should  be  dis* 
missed.  It  is  said  he  may  amend  when  the  answer  comes  in,  but 
by  doing  so  he  would  admit  what  could  not,  perhaps,  be  proved. 

'  Witboat  looking  into  cases,  this  of  itself  satisfies  my  mind ;  the 
arguihent  is  not  only  perfectly  novel,  but  contrary  to  any  idea  of 
light  reasoning.  This  is  quite  distinct  from  proving  a  prescription 
at  common  law,  where  great  strictness  is  required  both  as  to  stat- 
in^  tad  proving  it     If  an  occupier  sets  up  a  modus^  he  indeed 

[  mast  prove  it  as  laid,  but  a  rector  is  entitled  to  put  his  right 
g^erally.  What  endowment  ever  tnentions  moduses  or  exemptions? 
It  lies  on  the  party  to  prove  them. 

We  come  dien  to  the  consideration  of  By  am  and  Lavison.  The 
ddendant  admits  the  plaintiff  ^s  title,  except  as  to  com,  hay,  and 
agiflftment,  which  latter  he  claims  as  a  portionbt,  and  says  he  is 
entitled  under  the  portions  payable  to  the  abbot  out  of  the  vicar- 
age. (His  Lordship  here  went  through  the  documentary  evidence 
which  mentions  those  portions.)  Then  a  question  arises  as  to  what 
species  of  tithe  the  portions  were  payable  for;  but  whatever  they 
were,  they  did  not  form  the  rectory,  and  therefore  it  is  necessary 
that  he  should  prove  what  they  were;  had  he  brought  an  action 
'be  must  have  done  so,  otherwise  he  would  have  been  nonsuited. 
Now  he  and  all  his  tenants  admit  that  the  vicar  was  entitled  to  all 

'  '&th<es  except  agistment;  that  fnust  therefore  be  expressly  stibwix  to 
belong  to  ihe  rector.     An  improprlatpr  differs  from  a  rector  in  one 
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isio.  material  respect,  for  a  rector  may  stand  (mI  his  common  law  right; 
'  jf^^^  biit  an  impropriator's  title  must  be  shewn,  and  no  proof  is  offered 
T,  of  his  having  enjoyed  any  tithe  beyond  com,  grain,  and  hay.  The 
suit  between  Byam  and  Crowe  is  confined  to  Ellerton^upon-Saxde. 
The  defence  rests  mainly  on  the  demission  of  Archbishop  Zouchj 
in  IS^^. 

(Here  his  lordship  commented  on  the  other  documents,  and 
stated,  that  the  result  did  not  establish  the  object  of  shewing  the 
tithe  of  agistment  in  the  defendant  He  also  intimated  that  the  word 
Catferickf  in  the  act  of  Archbishop  Tiouck,  might  have  crept  in  by 
mistake  for  Colbowme.)  The  case  is  thus  reduced  to  the  eflect  of 
the  .word  herhagium  in  tlie  lease  to  Sancfysy  on  which  too  much  re- 
liance has  certainly  been  placed ;  for  down  to  35  Eliz.  there  is  no 
evidence  of  any  right  in  the  crown  to  agistment.  I  do  not  feel  it 
necessary  to  go  into  the  definitions  offani  and  herhagii ;  definitions 
in  law  are  extremely  dangerous.  Agistment  is  not  the  tithe  of 
herbage  strictly,  but  grass  fed  by  the  mouths  of  barren  cattle.  In 
many  places  the  grass,  though  cut,  is  not  made  into  hay.  But 
suppose  it  meant  more,  why  do  we  not  see  some  proof  th^t  Satufys 
got  any  thing  more  than  hay?  He  should  have  proved  that.  Mieh 
fiad  no  idea  of  the  tithe  of  agistment  in  the  north  in  those  times, 
and  the  6s.  S(L  rent  is  expressed  in  the  minister's  accounts  to  be  for 
the  tithe  of  hay.  Then  we  come  to  Cravo^s  family ;  what  evidence 
is  there  that  they  had  all  the  lands  in  Ellerton?  Nothing  is  done  to 
prove  the  claim  extends  to  agistment,  nor  is  there  any  evidence  of 
their  having  ever  claimed  it;  and  no  minister  of  the  crown  ever 
thought  of  such  a  right,  or  acted  as  if  be  had.  On  these  grounds 
I  think  no  title  is  shown  in  the  defendant  to  take  it  out  of  the  vicar. 
Then  I  find  in  the  ancient  causes  no  resistance  to  the  vicar's  general 
right,  and  he  has  in  every  township  taken  the  only  tithe  that  looks 
like  it,  and  which  he  could  only  receive  de  jure  as  agistment,  that 
is,  the  tithe  for  lambs  and  sheep ;  no  resistance  being  made  on  die 
ground  that  it  was  not  a  wool  tithe.  I  therefore  think  that  no  title, 
or  shadow  of  title,  is  shown  by  those  who  resist  this  claim  und^ 
an  impropriation.  The  Begare  tithes  alluded  to  in  the  inquisition, 
meant  great  tithes,  or  nothing.  The  vicar,  therefore,  was  entitled 
to  all  tithes  not  enjoyed  by  the  rector,  and  inter  alia  to  agistment. 

Thomson^  Chief  Baron.  —  The  opinion  which  has  fallen  from  one 
of  the  court  respecting  the  manner  in  which  the  claim  is  laid,  I  do 
not  consider  consonant  with  the  general  rules  or  practice  of  a  court 
of  equity.  I  do  not  apprehend  that  such  a  rule  ever  existed  as 
that  a  plaintifi^  who  claims  too  largely  fails  altogether.  A  vicar  wh6 
claims  tithes  throughout  a  parish,  may  establish  his  case  by  t>rov- 
ing  his'right  in  part,  though  in  matters  of  prescription  at  common 
law  the  rule  is  very  different.     In  bills,  whetlier  by  rector  or  vicar. 
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the  plaintiff's  &iling  as  to  part  does  not  invalidate  the  rest  of  his  18|^. 
case^  as  is  proved  by  every  day's  practice.  The  only  effect  of  such 
a  laxity  of  pleading  is  the  punishing  him  with  costs,  and  tliat  only  v. 
where  it  is  clear  that  the  vicar  is  not  entitled.  But  I  do  not  think  ^^^' 
that  be  has  laid  bis  claim  too  largely,  or  failed  in  the  jiresent  in- 
stance. We  are  agreed  as  to  an  issue  on  the  modus  for  KiUerbi/y 
and  OD  the  exemption  set  up  in  Byam  v.  Fawcett^  for  Greenbufy 
Grange^  but  it  by  no  means  follows  tliat  he  has  failed  on  these 
points,  or  that  the  court  thinks  so.  There  are  difficulties  on  both 
sides,  and  therefore  the  questions  are  fit  for  the  interposition 
of  a  jury.  The  witnesses  and  the  depositions  in  the  suit,  given  in 
evidence,  do  not  greatly  advance  the  truth  of  the  case.  The  exact 
question  is  not  well  known ;  a  payment  of  4^  seems  to  have  been 
insisted  on,  but  whether  the  suit  was  instituted  to  establish  it,.'or  for 
what  other  purpose  the  bill  was  filed,  is  not  quite  clear.  A  great 
deal  of  evidence  has  been  given  to  support  the  modusj  though  one 
person  stated  his  recollection  of  the  commencement  of  it  as  a  com- 
position ;  but  he  was  very  young  then. 

As  to  Greevbwry  Grange^  there  is  evidence  of  a  confirmation 
to  the  Abbey  of  Fountains  of  what  they  had  in  Greenbwy^  but  what 
they  bad  is  a  question ;  therefore,  whether  they  had  these  lands,  and 
of  what  extent  they  were,  must  be  the  subject  of  an  issue. 

Then  arises  the  general  question  of  agistment  between  Byam  and 
l/rmsonj  Crowe  and  Woodj  and  it  is  confined  to  that.  It  is  admitted 
that  tbe  plaintiff  is  entitled  to  all  the  tithes,  except  corn,  hay,  and 
agistment.  In  all  tlie  causes  an  attempt  is  made  to  establish  a  title 
in  the.ddendants  to  agistment.  It  is  visible,  however,  that  they 
have  diffi^lty  in  stating  how  they  became  entitled.  In  support  of 
the  answer,  there  is  not  a  tittle  of  evidence  of  a  title  derived  from 
the  crown,  except  as  to  the  great  tithes,  for  which  originally  a  rent 
fX I0l.per  annum  was  paid;  but  that  rent  was  paid  expressly  for 
the  great  tithes,  and  the  great  tithes  only.  The  grantee  purchased 
that  10/.  afterwards  of  the  crown;  some  of  the  defendants  joining 
'  Sir  John  Lawson  are  the  tenants  of  other  persons,  who  say  their 
landlord^  are  endtled,  but  there  is  no  proof  of  that,  or  of  any  title 
in  the  Duke  of  Leeds.  One  defendant  there  is,  however,  {Dodd) 
whose  defence  is  material.  He  says,  one  Roba-t  Bower  is  entitled 
to  the  great  tithes  and  agistment  in  Tunstall,  but  there  is  no  evi- 
dence of  any  payment  to  Mr.  Bower.  The  answer  in  Byam  v. 
Crcfspe  ia  material,  the  defence  being  apparendy  strengthened  by  the 
.^o^,  herbagium  having  been  introduced  in  the  grant  to  Craax^s 
j)|r^decess9rs.  There  is  no  conveyance  of  agistment  proved,  how- 
eyer,  unless  it  was  passed  by  the  grant  oi  James  the  1st,  of  hay  and 
iierb^ge  to  Sandys^  on  what  I  call  a  speculation.  .  \Vhat  possession 
.Satuiys  ever  had  of  agistment  does  not  appcjir.     There  was  affer^  \ 
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19\B*     terwardsa  grant  to  PAiUips  and  Moore  by  the  same  description. 

jj^^^  Let  us  suppose,  therefore,  that  the  true  construction  of  herbagium 
^'^  wasagistm^t;  in  many  cases  there  can  be  no  doubt;  but  the  term, 
however,  is  not  fully  settled  by  the  glossaries :  yet  it  by  no  means 
follows  that  here  it  necessarily  imported  agistment.  In  the  minister's 
accounts  31  Henry  8.  as  to  EUerton^  notibing  is  accounted  for  but 
48/.,  and  it  appears  what  that  was  for;  *^  Richard  WhaUey  farmer  of 
the  tithe  of  corn  oiMUrtonr  Hay,  therefore,  was  not  given,  and 
that  might  have  been  the  object  of  Mr.  Sandi/ifs  purchase.  There 
are  many  cases  among  the  records  where  herbagium  could  only 
mean  grass  as  contradistinguished  from  agistment,  or  grass  eaten 
by  the  mouths  of  cattle.  (His  lordship  here  took  notice  of  4iie 
various  senses  in  which  the  word  ap{)eared  to  be  used  in  the  several 
documents  before  the  court)  Such  uses  of  the  terms  in  the  docu** 
inents  are  decisive  of  its  meaning  grass  till  made,  and  then  it  is 
called  hay:  there  are  also  many  instances  in  the  books  of  strong 
contrast  between  herbagium  and  agistamentwn.  It  does  not,  there- 
fore, follow  that  herbagium  was  meant  to  convey,  or  did  ecmyejy 
more  iii?Ji  fotnwn^  although  it  might.  I  think  herbagii  meant.no 
more  than^^enf .  The  question,  therefore,  is  what  title  the  plaiDliff 
has  made  dut  to  it,  for  none  of  the  defendants  have ;  and  Cram^St  if 
he  had,  would  only  extend  to  EUertouj  and  I  think  the  vicar  has 
inade  out  that  title,  which  is  usually  expected,  where  no  endow- 
ment is  produced.  He  shews  the  rector  only  had  what  is  called 
great  tithes.  Pope  Nicola^s  Taxation,  the  Minister's  Accounts, 
and  Ecclesiastical  Survey,  show  the  vicar  possessed  of  the  small 
tithes  and  privy  tithes,  and  tliat  title  is  not  lessened,  I  think>  by 
mentioning  what  are  in  the  Easier  Book^  which  generally  are  vtrj 
■  small,  for  that  has  not  confined  the  tithes  td  those  there  mentioned. 

But  it  is  admitted  in  all  the  causes  that  the  vicar  is  entitled  to  and 
has  received  all  small  tithes  except  agistment,  and  no  other  person 
has  been  shown  to  have  received  that  Now  it  is  a  common  rule^ 
that  if  you  show  that  the  vicar  has  received  all  that  has  beea  pi^ 
he  must  be  taken  to  be  entitled,  not  only  to  those,  but  all  others  of 
new  introduction,  although  never  before  paid.  The  vicar/ there- 
fore, having  made  out  his  title,  and  no  sufficient  defence  beilig  set 
up,  there  must  be  a  decree  for  the  plaintiff  for  all  tithes  in  'each 
case,  except  Killerby  and  Xxreenbury  Grange^  which  will  be  the 
object  of  the  issues.  ... 

'  '*  Costs  reserved  till  the  issues  tried* 

Depodtions  In  the  coursc  of  thb  cause  certain  depositions  were  prodnoed  in 
ouiead^  a  cause  between  the  former  owners  of  KiUerby  and  the  tniniiter, 
nittcdiii     which  Were  objected  to  by  the  cminsel  for  die  defendants^  beeause 

thottglb  It  could  not  bt  thewh  that  any  decree  wis  made  in  tiie  canae»  end  tfaou^  the  %iS.  and  'inewer 
wcie  not  ferthoMning»  aoT  did  it  eppear  in  whet  Oe^irter  the  parties  stood  to  each  odier. 
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the  bill  and  answer  were  not  forthcoming,  and  it  could  not  be  shewn     ISIB* 
that  any  decree  was  made  in  the  cause,  and  that  It  did  not  appear  / 

in  what  character  the  parties  stood  with  respect  to  each  other;         v.- 
they  were  therefore  mere  naked  depositions  unconnected  with  any 
object  or  result,  and  might  be  res  inter  alios  acta. 

The  objection  was  overruled. 


Jf99ik» 
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Prevast  v.  Bennett  and  others.     [2  Pri.  272.]  ^Wss. 

The  plaintiff  aa  vicar  of  Tidmry  (JFilts),  claimed  by  his  bill  the  Uodugetoi 
great  and  small  tithes  of  the  parish  in  kind  due  from  the  defiaad-  ^'  ^  ^*^ 
ants,  occupiers  of  land  therein.  cow,  and 

The  answer  admitted  the  plaintiff's  title  to  tithes  generally,  but  ^^^^ 
insisted  on  the  following  payments  as  moduses  in  lieu  of  the  tithe  of  the  tithes 
of  cows,  calves,  milk,  heifers,  gardens,  eggs,  and  poultry  respect^  calmed 
ndy ;  that  is  to  say,  the  sum  of  S(L  a  year  for  every  cow,  and  Qd.  miU^aodof 
for  efvery  cal^  in  lieu  of  the  tithes  of  cows,  calves,  and  milk ;  the  ;q UeuS 
sum  of  l^d.  a  year  for  every  heifer;  the  sum  of  !(/.  a  year  in  lieu  tfaetitfae of 
of  die  tithes  of  gardens ;  and  the  sum  of  Id.  a  year  for  e^s,  in  lieu  Sou^  not 
of  the  tithes  of  eggs  and  poultry.  p^*^  •• 

As  to  the  garden  modusj   the  plaintiff  by  amendment  charged  gerdem, 
that  the  defendant  Bennett  had  recently  converted  about  two  acres  ^'^^  ^^ ' 
of  pasture  land  into  a  garden,  and  that  the  moefus  pleaded,  if  it  had  directed 
ever  existed,  could  only  apply  to  ancient  gardens,  which  he  admitted,  ^^^^ 
stating  that  he  did  at  the  same  time  convert  an  old  garden,  consist-  whether  the 
ingof  tiiree  acres  and  upwards,  into  meadow  or  pasture,  from  whence  uppij^  ^ 
the  plaintiff  had  taken  tithe  of  hay  in  kind.  gardens  or 

The  depositions  for  the  plaintiff  went  to  prove,  that  the  pay-  ^^^JS!' 
noit  had  been  broken  in  upon  and  varied,  and  that  larger  sums  ^^^f^*^ 
had  been  paid  at  different  times  for  the  tithes  alleged  to  be  co-  on  the 
vered  by  the  moduses^  such  as  Ss.  for  tithe  of  cow  and  calf,  and  Is.  P^>>^^*-, . 

Jf  Several  is- 

tor  gardens.  sues  were 

WethereU  and  Spence,  for  tiie  plwntiff.  ^^^ 

Dauncey  and  Danielle  for  the  defendants.  parties  were 

TTumipsm  Chief  Baron.  —  The  biU  claims  all  the  great  and  small  ^^^^  ^ 
tithes  arising  from  the  different  hamlets  within  the  parish  of  Tisbwry.  those  found 
It  is  not  quite  dear,  whether  all  the  tithes  of  com  and  grain  were  i^^ao^rcd 
received  by  the  plaintiff,  but,  according  to  my  recollection,  a  balance  to  pay  the 
Vaa  admitted  by  the  defendants  to  be  due  on  anaccount  current,  and  if  uiose  found 
so,  the  plaintiff  will  be  entitled  to  have  an  account  of  all  such  tithes  as  against 
ire  not  covered  by  the  modxises  which  have  been  set  up.  (His  Lord- .       *  . 
'^^ip  then  stated  the  moiuses  from  the  answer.)     The  Sd.  for  every      ,\  ■'.: 
^ioonr  and  ^iLfor  every  ca]f,. payable  Jn  li^u  of  tithes  of  cows,  calves,  ^^; 


and  imlk«. make,  one  entire  inodus   in  respect  of  those  different  o..  %£,hc 
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teBKL     artieb&'   The  penny  for  gnid^hs  is  kid  g^tierally  wftHcmt'talkii^ 


mij  fbtiiietion  of  the  garden  being  ancient  or  modera.    The  evi-* 


Y»        doBde  on 'Aeseikoduses^  though  not  very  distinctly  jre^>  s 

Umfvcnr^  understood  it,  to  be  soificient  to  induce  tis  to  grapt  is^iiei^ 
i^iweihovld  be  of  otnnion  that;  they  are  well  hdd.    We  are  then^to 
CDMiderWfatit  objeelfons  tlhere  are  in  point  of  law  to  the  modi^Gh^f 
M   (n*}-*)^  obl^a  the  court  to  overrale  tfiem.  ... 

i  d^wtfruKsitefeided  thdl  tbe'entire  moAtf  of  StL  for  a  cow  and  6i/« 
fcr-  cdf  (hid  „  <»e  ^  ^)«.,«,K^  «... .«»  «^: 
WW  bound  to  take  notice  of  that  rankness  without  resorting  tpiuL 

0opim  6S9,   ilBue^  and  theclis^  in  Btmbury  of^Frantrlyn  v.  The  Master  andBreihrm 
t^St^  CratSf  was  cited.    But  there  the  sums  were  payatie  as  distinct 
nUMhs^    The  first  was  12c/.  for  a  milch  cow ;  the  second,  Sa^fqv 
(Sivi^'cyf  killed  and  sold ;  both  of  which  are  said  to  have  been  h^4 
roniB.    But  tli  a  note  to  the  sam6  case,  it  is  sakl  that  a  modus  of  Sd. 
fiirk  calf  bad  beai  subsequently  held  to  be  ^;ood;  and  Uie(caiw^ 
reforrod  to!  Aete  is  that  of  BeynaU  v.  WittSf  and  is  to  be  fbuncl  in« 
2  fVoodf  244.     That  was  a  case  subsequent  to  that  of  JR-aitiE^<F. 
S^  Cross  t  and  there  the  impropriator  waved  all  his  demand^  wJbich , 
Ammoduses  were  sud  to  cover,  thereby  tfdmittbig  himsetf  to'bi^ 
uniil)Ie  to  dispute  the  validity  of  them  on  the  ground  of  cankn^s^    . 

Supra  1^97.  There  is  also  another  case  of  Roe  v.  TTie  Bishop  of  "Exeter  [c^^ 
wliith  Is  very  strong!  There  a  modus  of  l5.  hd.  for  every  cow  liavin^ 
a  calf*  for  the  tithe  of  the  milk  and  the  calf,  was  insisted  on  and 
allowed.  That  case  is  also  reported  in  2  Wood^  137)  where  it 
appears  that  the  bishop  submitted  to  the  opinion  of  the  court»  de*,, 
clining  a  trial  at  law  afler  an  offer  made  him  by  the  court,  shewibj||r 
that  there  was  validity  in  the  objections  made  to  it.     There  is  also 

SMPra  654.    ^^  ^^^^  ^^  PMUps  V.  Symes^  which  is  likewise  subsequent  to  that 
of  Fratdclyn  v.  5/.  Cross^  where  a  modus  of  M»  for  a  cow  and  4£f.  for 
a  heifer  were  established  in  lieu  of  the  tithes  o£  milk  and  calves  for 
such  cow  and  heifer,  without  an  issue  being  granted.     On  these  au^. 
thorities,  therefore,  we  are  of  opinion,  that  there  is  not  such  evi- 
dence  of  rankness  in  this  case  as  would  authorize  the  court  to  S9y 
that  there  shall  be  no  inquiry.    It  must,  therefore,  go  to  a  jury., . 
It  ifc  observable  that,  notwithstanding  there  are  two  sums,  they  are. 
put  together  as  one  modus^  and  amount,  so  considered,  to  d^  ^r 
milk,  cOws,  and  calves. 

TTiere  is  a  another  modus  objected  to,  of  Irf.  for  every  garden^ 
which  is  certainly  laid  generally^  and  not^ confined^  to  ancient  gar*' 
ddns  I  and  there  are  many  ca^es  whereiii  it  has  been  laid  both  wajs* 
as  foi>  gardens  generally,  and  for  anciefit  gardens.    Tjiere  are  many, 
instances  of  both  in  coses  of  prohibition,  and  there  may  be  suclva 

...  (o)  .B,un._57.     2  Wood*6  D«cr.  156'.  ' 
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inoditt  wpIyjUig  differeatly  in  diflferenft  ptarisbek    The  tme  medning     29101 
<^a  (jaipeii  is  the  ground  fiirnisbiog  firuitaail  vegolabtei  fiw  die 
Iiouseto  wluc^  it  is  attached.'    la  tbe^  caves  which  .haive  boeii 
alraul^'aUuded  to^  of  Bofnatt  v.  WiUh  and  Bot  t.  Tkt.  Bithap^. 
TikiUr^^  id.  b  Jaid  as  payable  fiur  gardens  generally,  not  eoafining* 
i^  jto  sincient  gardens*    On  that  point  too  there  is  a  modenl  oasft* 
^iBtackbum  v.Jepson  {a\  where  the  Master  of  the  Rolls  bddlbal.  aufMissr. 
it  was  not  necessary,  in  laying  a  inodra  for  orchards  and  gardenSfito 
state  that  they  were  ancient.    As  to  the  objection  of  this  being  a^ 
modem  garden,  that  is  only  supported  by  Bennetf$  saying  that  ha^ 
had  made  a  new  garden;  and  that  there  was  imy  fiaud.ia  not  even'    .'  <  ->  kvn^''\ 
pri^ended,  nor  that  the  garden  was  not  intended  for  vi^etableafiif  • 
die  consumption  of  his  household.  And  thus  explained,  we  think  that 
iHi  this  evidence  also  there  should  be  an  issue  directed^  and  thai 
it  should  be  on  the  question  of  lh^  modus  being  payable  for  ff^ 
dens  generally,  and  that  the  jury  should  be  directed  to  say,  whetbec 
they  find  the  modus  to  be  payable  for  gardens  generally,  or  only 
fi>f  ancient  gardens. 

V^  rbere  is  a  dictum  to  be  found  in  Heilqf  on  this  point,  which.shouU'. 
l]«  attended  to.    It  is  in  WoolmersUm*»  casB  {b)f  which  was  a  libel 
fUt  the  herbage  of  young  cattle.     It  was  put,  that  a  parscm  might  ' 
libeT  for  tithes  of  an  orchard,  for  that  it  was  a  young  orchard,  there    *  '*''  *  '""r"' 
being  a  custom  to  pay  4d  for  an  orchard,  when  Hitcham  said^^'  that' 
there  was  no  difference  between  old  and  new  orchardsi  ibr  iffthei. 
custom  be  that  he  shall  pay  W.  for  every  orchard,  it  wiU  reach  the 
n4W  orchard."    That  dictum  does  not  amount  to  an  autliority,  but 
it  Is  tit  least  the  opinion  of  a  learned  man,  at  that  time  a  serjeant, 
and  may  be  used  as  an  illustration.     In  the  same  way  we  may  refer 
to'  Tfalspn*s  Clergyman^s  Lano.  (c)    The  author,  commenting  on  the'  ,  ..*. 

optnion  given  in  ThomhilPs  case  ((/),  that  tithe  ought  to  be  paid  in 
specie  for  an  enlargement  of  an  ancient  garden  for  which  a  penny 
had  been  accustomed  to  be  paid,  says  (having  the  other  case  in 
HeUey  siso  before  him),  the  reason  is  because  the  prescription 
was  particular  for  that  garden  only ;  but  if  the  custom  of  the  parish 
had  been  to  have  paid  yearly  a  penny  for  each  garden  in  the  parish, 
the  addition  or  enlargement  of  a  garden  would  not  make  any  tithe 
dtie.  in  specie.  .        . 

Taking  the  whole  into  consideration,  we  are  of  opinion .  that  t 
ther^  should  be  an  issue  generally*,  as  to  the  modus  oi  \d*  for 
gjtrdens|  and  the  jury  may  be  directed  to  distinguish  and  endorie 
whether  the  ^ita<ff/s  found  applies  to  one  or  the  other  species  of 
gdtdien,  and  the,courtwill  filially  dispose  of  the  cause  on  the  return 
ot^like  postea.  No  objection  was  .xijiade  to  the  other  modusesMi  poiat 
of  law. 

.   17Ves.476.  (»)  l\mX.%S.  (c)  F»ge'447.         {d)  HeU..9<, 
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^B16^       Account  decreed  fi>r  all  tithes  not  covered  by  the  moduses  /  the 
'^Prevott     ^luestion  of  costs  resenred. 

The  issues  granted  on  each  of  the  moduses  pleaded  having  been 
tried*  the  jury  found  a  verdict  in  favour  of  the  plaintiffs  at  law  on 
all  except  the  second  issue  {^id*  for  every  heifer),  and  the  court 
apportioned  the  coats  according  to  the  result  of  the  trial  of  the  dif-* 
ferent  issues,  each  party  receiving  costs  of  the  issues  found  for  him, 
and  paying  them  on  those  found  against  him. 


P.  56  Geo.  IIL    A.D.  1816.     Scac. 

jMiQr  9*  Sourke,  Clerki  v,  Isaac  and  others.    [2  Pri.  299.] 

A  cuHMii  The  defendants  in  their  answer  to  this  bill  for  tithes,  set  yp  f| 
of^^i^  defence  of  modus  in  these  words.  '^  There  is  now  and  has  been  for 
<•  a  COW  time  immemorial  a  custom  of  tithing  within  the  said  parish,  under 
^^j^l^  which  the  minister  of  the  parish  is  entitled  to  {ifUer  alia)  a  cow 
to  be  fliirtfld  calved  1^.'* 

r 

bM^wh        Evidence  being  offered  to  prove  that  the  Id.  for  a  cow  calved 

^mttiwtyto  was  payable  in  lieu  of  milk. 

thAtfit  WM       Dauncej/  and  DawdesweU  objected  that  the  modus  as  pleaded  wa^ 

payable  for  not  Stated  with  sufficient  certainty  to  admit  such  proof. 

Milk,  Martin,  and  PhiUimore,  corUra. 

.  Thompson  Chief  Baron.  —  The  objection  here  is,  that  it  is  not 
said  in  respect  of  what  tithable  article  this  payment  wasT  made.  It 
is  not  said  whether  it  is  a  modus  for  milk,  or  for  calves,  or  for  what, 
and  the  subject  matter,  in  respect  of  which  a  modus  is  claimed,  must 
in  all  cases  necessarily  be  stated.  The  mistake,  I  perceive,  has 
arisen  from  copying  the  terrier  verbatim,  whereas  the  custom  should 
have  been  properly  stated,  and  the  terrier  might  then  have  been 
applied  in  evidaice.  The  omission  of  the  article  to  be  covered  by 
the  modus  renders  it  totally  void  for  uncertainty.  It  is  a  substantial 
defect  which  no  parol  evidaice  can  be  admitted  to  supply. 

Graham,  Wood,  and  Richards,  Barons,  delivered  concurrent  opi- 
nions. 


P.  56  Geo.  III.    A.D.  18X!5.    Scac. 

^^  IS.  Bertie  v.  Beaumont.    [2  Pri.  SOS.] 

A  modut  of  Bill  by  the  plaintifi^  rector  of  Buckland,  Surrey j  against  the  de- 
^  per  warn  f^jimt,  the  lord  of  the  manor  and  owner  and  occupier  of  lands  in 
Idndof  the  parish,  for  an  account  of  all  tithable  matters  arising  from  the 
^•^  «lid  lands. 

mowed,  To  this  bill  the  defendant,  by  his  answer,  set  up  the  foUtfwmg 

^iS^  ^fiodmesi  Sd.  an  acre  for  hay  for  every  acre  of  ancient  meadowland 
sd.Atamb  in  lieu  of  tithe  of  all  grassr  or-higr  of  ^uch  land;  4rf.-an  acr^-for 
inue.^  Of  every  acre  of  Uhd  sowed  or  planted  with  atiy  kind  of  grass  seed 
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laaed  for  the  increase  of  hay  or  grassi  and  the  imjyrovement  of     IBlflL 
tillage,  if  cut  or  mowed,  in  lieu  of  tithe  of  graas  or  hay  <yf  such      ^grHe' 
land;  I5.  for  every  orchard ;  Id.  for  every  garden;  4ef.  for  every   ^   < 
cow,  in  lieu  of  the  tithe  of  milk ;  Id.  for  every  cock,  in  lieu  of  titfi^ 
eggs;  lid.  for  every  sheep  or  lamb  kept  and  shorn  on  the  said  ff*J^ 
lands,  in  lieu  of  the  tithe  of  wool;  It.  for  every  sevendi  pig,  or  foir  i^um  of' 
one  pig  of  every  seven  pigs  farrowed  on  the  said  lands,  due  on  the  ^f  ^ 
nmth  day ;  M.  for  every  calf,  in  lieu  of  Ae  tithe  of  calves)  -M.  for  supported 
every  Iamb  yeaned  or  dropped  on  said  lands,  in  lieu  of  the  tithe  of  ^^^^ 

all  laipbs*  eTerj  cow 

Amongst  the  evidence  in  support  of  the  moduses,  certain  receipts  q^j^^ 
were  offered  purporting  to  be  given  for  the  amount  of  the  modusei  ewtrj  le- 
by  Dr.  Eyrct  a  former  rector,  and  said  to  be  in  his  hand-writing.  ^"J^!^^ 
Those  accounts  were  headed  small  tithes  accustomably  paid  and  day»  smt  to 
due  to  the  Rev.  Dr.  Eyre,  for  the  years,  &c.  (from  1748  to  1775),  battSSi' 
and  were  in  the  possession  of  the  present  defendant,  and  now  pro-  ^rwt  doubt, 
duced  by  his  solicitor.  a  fonner 

When  these  receipts  were  otkred  as  evidence^  it  was  objected  to  fj^ji J* 
them  on  the  part  of  the  plaintiff  that  there  should  be  proof  given  cST 


their  being  of  the  hand-writing  of  Dr.  Eyre,  who  had  died  so  ^^^ 
recendy  as  1 775 ;  whereas  no  attempt  had  been  made  to  prove  it)  loiiabbeii^ 
either  by  direct  testimony  or  by  comparison  with  his  known  hand-  ^5'^„^^ 
writing,  or  otherwise,  as  had  been  held  necessary  on  a  former  oc-  nbie  evi- 
casion  in  this  court,  which  had  been  the  subject  of  much  discus-  ^^  Jt^ 
8ion(a),  and  tiiat  being  produced  by  Beaumont  the  defendant,  it  ment.  An 
did  not  come  &om  the  person  to  whom  it  had  been  given,  and  was  ^^^  ^^ 
not  therefore  found  in  the  proper  custody,  there  being  no  privity  by  the  sur- 
between  the  parties.  7e7^JL. 

On  the  other  hand  it  was  contended,  that  the  age  of  the  receipts  ©^  ***®^" 
and  their  connection  with  the  parties,  and  subject  matter  of  the  pre-  tunied  out 
sent  dispute,  gave  them  sufficient  authenticity  to  make  them  evl-  ^.^^^^ 
dence  in  this  cause.  ence  to  ccr- 

Thompsoh  Chief  Baron  (havmg  wad  the  receipt  at  lengtii).    The  ^^^^ 
question  is  whether  this  paper,  whicb  on  the  face  of  it  contains  not  admit. 
evidence  of  money  payment  in  lieu  of  the  tithes  enumerated  in  it,  is  J^"^ 
admissible  to  shew  that  a  Dr.  Eyrej  who  was  clearly  at  the  time  fix  the  lec- 
rector,  and  had  been  so  for  many  years  preceding,  and  had  received  ^qqw-** 
customary  payments,  (there  being  also  the  n^ative  evidence  thait  no  ledgement 
pigment  of  tkbes  ia  kind  bad  ever  been  made)  had  given  such  r^  unieuit^ 
oeipt  and  thereby  acknowledged  such  payments.  ^Z^il!^^ 

It  is  produced  by  Mr.  Glover^  the  defendant's  solicitor,  who  lives  so  direetj 
in  jE^icklandj  and  he  says  he  received  it  from  the  defendant  fof  the  *^^)^ 
{MirposB  of  preparing  hb  defence.    It.  was  not  given  to  ibis  Mr.  mikehia. 

e9tiisiatci» 


*.         ■<!  I 


(«)  Manbjf  T.  CurliSp  1  Pri.  225.  tupra  173S. 
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lB16i     B&iumma^  but  to  Another  person  of  the  same  nam'e,^  and  who  of 
j^^      coarse  occupied  land  in  Buddandy  for  none  but  an  occupier  could 
▼.        have  acquired  such  a  recdpt.    That  person  being  of  the  same  naiAe 
with  the  present  defendant,  there  is  reasonable  inference  that  they 
wte  so  ccmnectcd  as  to  make  this  the  proper  custody,  and  reason- 
able evidence  of  prc^r  custody  is  BJX  that  caq  be  required,  an<I  is 

•  stiflScient. 
It  was  objected  aUo  that  the  hand- writing  has  not  been  proved, 

btat  I  do  not  think  that  any  such  proof  was  necessary  to  estii- 
Uish  a  document  of  this  sort  at  such  a  distance  of  time,  arty 
more  than  it  would  have  been  necessary  to  prove  a  deed  of  the 
same  date. 

It  is  supposed  that  we  had  decided  this  point  otherwise  in 
aother  case  on  a  former  day  {Manby  v.  Curtis).  That  is  not  so; 
the  cases  are  very  different :  here  the  receipt  was  not  given  by  an 
agent  of  the  vicar,  nor  to  a  person  unconnected  with  the  defendant 
in  whose  custody  it  is  found ;  there  was  no  proof  in  the  case  which 
has  been  alluded  to,  that  Smith  was  agent  of  the  party  whose  re- 
ceipt it  purported  to  be,  or  that  he  was  not  alive,  and  there  were 
other  objections  to  that  paper  which  I  thought  very  material.  In 
the  present  case,  I  think  diis  receipt  admissible, 

Graham  and  Wood  Barons,  delivered  concurrent  opihions. 
■■  Richards  Baron,  of  the  same  opinion. 
•  The  evidence  was  therefore  received. 

One 'witness,  Oeorge  SmaUpiece^  a  surveyor,  depos^  that 'he  h^ 
made  an  estimate  of  all  the  tithes  by  thcs  direction  of  the  pfaltitiff 
with  a  view  to  a. composition  between  him  and  the  occupi^i^^'IfiUI 
tbaithe  had  made  such  valuation  with  reference  to  the  inon^y  paji^' 
ments  as  stated  in  the  modtisesj  and  that  had  not  these  mon^y  pay- 
ments existed  he  should  have  valued  the  tithes  at  a  much  larger 
sum. 

'  To  this  evidence  it  was  also  objected,  that  it  had  nottieen  proved 
that  the  witness  had  been '  directed  by  the  plaintiffsd  td  dstJinite 
the  tithes  according  to  the  rooney^  payments.  '^  =  r-    • 

T^HPipson  Chief  Baron.' —  The  object  of  this  evidence  is  to  esttt* 
blish  the  modusj  and  it  cannot  be  offered  with  any  other. vi^. 
To  be  admitted  as  against  th^  plaintiff  therefore,  as  evidence  bfhi^ 
having  acknowledged  the  money  payments,  those  payments' '^KodrM 
be  proved  to  have  beencominunicatedtb  him  by  the  witiles^r  !a^  the 
ci^heiion  of  hia  vBluation^- on  which  ground  alon^  caiti  it  affect^  th^' 
plaimiffi  but  that  iio«  having  b^en«^h^wn,  the  evidenk^  tktMMrl$^ 
i^ecehrec^forthavpurpose.'*  "*  ^-  ^^  *-'  •^•-  '  ■'•:■'•  '^'  *  n'.^-Ah.. 
<^<GftAam*'mAIUcha9idsBaransy  coticuti^d  wfth  thef XordChilef 

•  Baron.  -Wood  B.  dissent.  •*  ^^ 

The  evidence  rejected. 


CASES.  I7(5e 

.  Thmsan  Chief  Baron,  this  day  delivered  the  judgement  of  th^  I81€i 
cgurt  (having  stated  the  objects  of  the  suit  and  the  various  maduse$  jj^^ 
iiisi8te4  on  in  the  defence)*  The  question  is,  what  proof  has  been  ^  ▼. 
^ijmished  of  tho  several  moduses?  and  certainly  the  depositions  in 
the  suit  of  Parsons  v.  Primdx  (a)  are  sufficiently  strong  as  to  the 
evidence  of  the  modus  for  hay  and  grass,  which  appears  to  have 
been  then,  as  now,  the  principal  object  of  the  suit  That  evidence 
is  dear  and  distinct  as  to  the  payment  of  the  moduses  for  the  hay 
according  to  the  different  quality,  and  no  objection  has  been  made 
to  them  as  laid ;  for  though  the  improvement  of  cultivation  of  hay 
by  the  introduction  of  many  artificial  grasses  may  be  modem,  yet 
there  were  at  that  time  indigenous  grasses  and  seeds,  such  as  clo^ 
ver  ^d  some  others,  which  most  probably  were  used  in  the  same 
manner  to  improve  the  hay.  But  the  rector  may  try  that  fnoduSf 
if  he  desires  it  The  next  are  Is.  for  orchard  and  Id,  for  garden, 
then  4ed.  for  every  cow  in  lieu  of  tithe  milk.  There  is  besides  4fd. 
fi^r  f  yery  calf  laid  as  a  distinct  modus,  although  in  the  former  suit 
the  moduses  pleaded  were  4(2.  for  every  cow  with  calf  and  2d.  for  every 
ban^n  cow  or  heifer  in  lieu  of  milk,  so  that  in  the  present  suit  the 
dffendaot  goes  further ;  and  as  the  main  evidence  for  the  defendant  is 
the  depositions  in  the  former  suit,  the  question  will  be  whether  theifs 
is  evidence  to  support  those  two  sums  of  4td. ;  some  of  the  moduses 
in  that  defence  are  different  from  those  now  set  up.  There  is.no 
mention  made  amongst  those  of  cow  as  distinct  from  cali)  nor  is 
there  any  such  tithe  noticed  in  the  accounts  which  have  also  fur- 
nished the  defendant  with  some  of  his  principal  evidence.  The 
customary  payment  for  pigs  is  also  noticed  in  those  accounts  to 
which  Dr.  Eyre  has  given  effect  by  signing  them.  (His  Lordship 
went  minutely  through  the  exhibits  beginning  in  1768  and  ending 
in  1744).  Then  there  is  general  negative  evidence  of  non-pay- 
ment of  tithes  in  kind  to  Dr.  Eyre  during  the  whole  of  his  incum- 
hiency.  In  the  former  suits  of  Priaulx  v.  Lucas,  and  the  cross-bill 
Sof  John  Parsons  v.  Lucas)  no  modus  for  tithe  of  lambs  or  pigs  is 
set  up,  and  the  evidence  of  those  payments  depends  entirely  oh 
the  accounts  between  the  defendant's  predecessors  and  Dr.  Eyre, 
apd  those  say  nothing  of  a  modus  for  milk.  The  defendant  too  has 
divide  the  inodus  for  milk  and  for  calf  into  two  sums,  so  that  it  is 
9^^tBted  as  proved  in  the  deposition  of  the  old  cause;  therefore  on 
«pfne,  future  occasion  he  must  lay  his  defence  more  according  to  the 
tiwitb.  .»^At  present  we  cannot  direct  an  issue  on  the  modus  for  milk. 
ySTitik  respect  to  the  3<i.  for  tithe  of  lamb,  we  are  also  und^r  some 
difficulty  with  respect  to  the  fact,  for  there  is  no  evidence  given  of 
f^t  payment,  except  what  ,is  to,  be  odlected  from  the  accounts 


•( »' 


(a)  ik  former  cause  instituted,  2  Anne. 
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.^^!^*     vbich  bava  adiBitted  iU    That  fimba  i$  certainly  not  setup  iiitbe 
BirOe      ancient  cause;  and  one  would  think  that  the  parish,  in  a  suit  to 
^^-        establish  their  rightii^  would  have  taken  nodoeof  all  existing  mo- 
*        '  ibaei^  but  that  is  niatter  of  observation  in  the  eyidenee.    The 
amount  of  the  modui  for  tithe  of  lambs  is  said  to  be  nuik,  and  ob- 
jection has  heea  taken  at  the  bar,  and  certainly  the  court  would 
:ha^e  bad  great  difficulty  on  that  point  after  the  opimcHi  giT«n*by 
flnpi»i9sa  it^  I^T^  CbanceUor  in  the  au»cSBi$hop  t*  Ckickaierf  kmnBg  the 
,fti|Nr»708.   case  of  Giffixrd  v.  Webb  before  him,  but  for  a  subsequent  delennin- 
AkpiRiiMs*  Aijon  of  this  court  in  the  i:9imot  Adeem  t.  Greenhmf  v&ere  an  issue 
i  waa  directed  to  try  a  modus  of  Sd.£)r  a  lamb,  and  that  direction  was 

•affirmed  on  rehearing.  The  issue  was  afterwards  tried  ^befiire 
Stitton  Baron,  who  left  it  to  the  jury  <m  the  question  of  radcneas, 
and  they*  without  much  hesitation,  found  against  the  noAow  A 
motion  was  afterwards  made  for  a  new  trial,  which  was  vefuaed^ 
and  a  decree  was  pronounced  for  tithe  ui  kind*  As  to  the  actual 
fact  in  that  case,  there  was  strong  evidence  made  in  favour^  the 
modus  both  by  living  witnesses  and  by  the  terriers  signed  \fy  the 
rector  from  1749  to  1775,  wherein  that  mode  of  tithing  lamb  had 
ibeen  admitted  as  here,  yet  the  court  thought  k  right  to  send  It  to 
trial,  and  we  now  think  that  that  will  be  right  in  the  present  ease. 
The  modus  for  (Hgs  also  depends  on  the  entry  in  the  pectoris  book, 
..and  nonpayment  of  such  tithes  in  kind.  Now  every  aevanth  fng^^od 
th§niutb  day  would  exclude  the  tithe  of  pigs,  if  under  that  number ; 
aod^againy  of  those  above  scfven,  if  the  number  were  imder  four- 
%t(Mti|  andt  therefor^  we  have  had  some  doubt  whether  we  ahoald 
.dp.9?igbt  to  send  such  a  moiUts  kf>  an  issue.  It  is  also  one  of  those 
.  not  insisted  on  in  the  suit  in  1708, 

As  to  the  articles  not  covered  by  the  moduseSf  there  must  be  a 
decree  for  the  plaintiff,  and  for  milk.  As  to  all  the  other  moduseSj 
there  must  be  issues.  The  costs  must  be  allowed  for  sU  the  tithes 
recovered ;  and,  as  for  as  they  rdate  to  the  moduses  to  be  tried, 
they  must  wait  the  event  of  the  issues,  as  matter  for  our.  consider- 
ation when  the  cause  opmes  on  for  further  directions. 


asaa: 
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JMoy  SO.  Sir  F.  Cunlfjffif  Bart,  and  another  v.  Taylor  and  others. 

[«  Pri.  829.] 

,  A  leue  to  The  plaintiffs,  as  trustees  of  Sir  Bichard  Brooke^  lessee  of  the 

contiOMd  ^*^^s  under  the  dean  and  chapter  of  Christchurch,  Oxford j  who  were 

^jeflftptrticu^  seised  of  the  rectcu'y  and  parsonage  of  Buncom  in  Cheshire^  fiied 

^i.y!j!f»^  this  bill  against  the  defendants,  occupiers  of  lands  in  the  sevehd 

ii^  iri^te  townships  nf  the  parish  of  Buneoti^  and  the  vicar  of  the  said  parish 


!-t;     • »  >* 
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The  defence  set  up  was,  that  the  vicar  of  tke  parish  was  entitled  1816. 

to  the  tithe  of  potatoes,  if  tithable.  cwOM 

The  evidence  for  the  plaintiff  consisted  of  the  lease  of  the  rec-  \r^ 


tory,  and  parol  testinumy  of  having  uniformly  received  the  tithe     ^^'^' 
of  geese  and  pigs,  colts  and  some  few  other  trivial  small  tithes,  Tey^  u  ap. 
and  smoke-penny  and  egg^mooey,  and,  in  some  instances,  the  ^S^^ar^ 
tithes  in  question  by  composition;   but  it  also  appeared,   thdt,  ymen- 
on  a  remonstrance  from  die  vicar,  that  tithe  was  no  longer  dfe-  nenUy  with 
manded.  tnudltMiM 

On  the  part  of  the  defendants,  the  vicar  proved  peroepticm  of  Ooot/te 
many  articles  of  small  tithes,  all  the  witnesses  admitting  thai  the  r«ctoriMd 
tithe  of  geese  and  pigs  was  payable  to  the  rector,  and  was  paid  to  emrtd  aay 
the  lessee;   particularly  calf,  wool,  lamb,  and  Sd.  for  man  and  ???^^^^^ 
wife,  and  that  he  (the  vicar)  had  latdy,  in  some  instances,  received  pigs  and 
the  tithe  of  potatoes.  iSr'not 

Martin  and  Cooker  for  the  plaintiffi(*  memd 

Dauncey  and  WethereU,  for  the  vican  JJ^ 

Martin^  in  rqply.  lemrtioiit 

Jliomsonj  Chirf  Baron,  (having  stated  the  case,  and  the  plaintiffi*  ^^  ^^^ 
title  as  trustees  for  the  lessee  for  lives,  the  efifect  of  the  documents  ^^  ▼icaf 
deducing  the  title  of  the  lessors  from  the  priory  of  Norton^  and  the  |o  potatoes 
parol  evidence  of  perception)  commented  much  on<the  peculiarity  ^^^^j^^^ 
of  the  lease  having  so  many  exceptions  {a) ;  and^  amongst  other  ob-  troditctkm. 
'  tervations,  his  Lordship  remarked,  that  some  of  those  reservaddns 
operated .  strongly  in  fevoui^  of  the  vicar,  particularly  the  eaoeption 
befall  the  tithes  c^  wool,  lamb^  flax,  and  hemp,  and  all  the  oflMng 
money  or  oblations  at  Easier ^  and  all  tithe^calves  yearly  comings 
&c.  in  the  tithable  places  of  Runcorn  /and  all  and  all  manner  of 
tithes  vhatMever,  which  the  then  vicar,  or  any  other  vicar  for  the 
time  beittgiof  the  parish  church  of  Runcorn  aforesaid,  in  right  of 
his  or  their  vicarage  of  the  same  church,  had  then  or  at  any  time 
theretofore,   peaceably  and  quietly  received,  perceived,  or  taken 
aikl  had,  or*  to  them  in  right  of  the  said  vicarage  then  and  diei%- 
tofore  by  ancient  composition,  or  any  custom  or  prescription  be* 
longing,  plainly  (says  bis  Lorddbip^  allndii^  to  some  species  of  tithes 
of  which  the  vicar  had  been  formerly  endowed,  though  there  is 
nothing  siud  as  to  tithes  so  iq>ecially  excepted  in  tho  lease),  that 


-•.V. 


fa)  ^  Except  and  always  rescnr^  unto  the  said  other  vicar  for  the  time  being,  of  the  parish  church 

dean  and  diapter,  &c.  [inter  alia\  all  the  tithes  of  of  Hvncom  aforesaid,  in  rightof  his  or  their  Ticar- 

wooli  ]«nlr,  flai,  smid  hemp,  and  all  the  eflfMnga  age  of  the  saane  chorofa,  md  then,  or  at  itay>  tbie 

aod  oblftj^mf  at  jE^Her,  and  all  tithe  ulves  yearly  theretofore  had,  peaceably  or  qpiBtly  refcelv^d,  ftc. 

coming,  renewing,  arising,  or  increasing  of  or  in  or  which  to  the  then  vicar,  or  any  other  Vicar  for 

the  titbeable  placts  of  Runimn  afovesaSd,  or  any  the  thne  being,  of  the  said  pnwh  choith  oTiAMi. 

pert  thereof  J  and  a^>  all  and  all  ip,anner  of  tithes,  com  aforesaid^  in  rioht  of  his  or  thfir  said  vidurilpey 

predisl  or  i>eraona1,  &:c.  coming,  &c:  of  the  town,'  then  were  or  at  any  time  theretofore  byandeat  ec&- 

vitti^^OTftelibor  iripifaniiBfhcfliuiflbtif  JItm*'  posidoiViiiaii^lpfiiici^Sii^«idiiathe\iBidf^l^ 


cent  aforesaid ;  and  ail  and  all  manner  of  other    of  J^imoDrii  aforauilldy.eir  te  mfBf^wr^  ftrtriyftMi 
Ihhes  wfanlMevtr  which  the  then  vicar,  or  any    been  Mon^M|^,WlAUi/M«apimel^^ 
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1&16.  lease  was  for  three  lives ;  and  here  it  may  be  proper  to  mention  a 
_.jy  piece  of  evidence  of  great  importance  to  this  defence,  that  is,  the 
▼•  Ecdenastical  Survey  made  wh^i  the  rectory  belonged  to  the  religious 
houses  by  which  the  vicarage  clearly  appears  to  have  been  endowed 
at  that  time ;  and  that  document  shews  the  endowment  to  have  been 
general  from  the  words  **  decimas  nUnutas  et  oblaiiones^*  compre* 
heading  more  than  wool  and  lamb,  and  the  other  tithes  specified  in 
the  jreservation ;  and  is,  -  Aerefore,  sufficient  to  put  the  rector  to 
proof  of  a  title  io  the  tithes  claimed:  and  those  surveys  are  of 
great  audiority  to  shew  of  what  the  vicarage  consisted  at  the  time 
wfaoi  they  were  taken.  Then  the  accounts  of  the  bailiffi  on  thb 
dissolution  of  the  monastery  are  used  to  shew  that  the  monastery 
had  some  of  the  small  tithes ;  an  observation  was  made  on  that,  as 
accounting  for  the  rector  receiving  tithes  of  this  description. 

The  plaintiff  then  read  the  depositions  of  his  witnesses  to  shew 
something  of  a  pernancy  of  small  tithes  by  the  lessee  and  his 
ancestors,  particularly  pigs  and  geese.  (Here  his  Lordship  then 
went  at  large  into  the  parol  evidence  of  perception  of  tithe  by 
the  plaintiff,  as  fiu:  as  it  went  to  prove  perception  of  small  tithes  in 
kind). 

The  defendant  also  produced  parol  evidence  of  a  strong  nature 
to  show  the  vicar's  receipt  of  many  sorts  of  small  tithes  in  the  dif- 
ferent parts  of  the  parish. 

On  diis  evidence  the  court  are  to  decide,  whether  the  plaintifi^  as 
lessee  of  the  rectory,  has  made  out  a  tide  to  demand  from  the  de* 
feddant  the  tithe  of  potatoes.  It  is  clear  that  the  lease  contains  no^ 
pacrticular  grant  of  any  small  tithes  whatever ;  and  it  afqiears  that 
all  that  the  monastery  had  was  the  great  tithes,  and  some  Eader 
rolls,  and  pigs,  and  geese.  As  to  tlie  rolls,  the  lessee  cannot  derive 
title  under  them,  because  they  are  expressly  excepted  in  the  kaae. 
It  appears  by  the  ecclesiastical  survey,  that  the  vicar  was  endowed 
generally  of.  small  tithes  and  oblations,  and  that  would  be  suf- 
ficiently oompreh^isive  to  carry  all  the  small  tithes  that  theft 
existed,  and  all  tithable  articles  of  modem  introduction  would  fol- 
low the  rig^t  to  such  small  tithes  in  general,  and  therefore  die 
rector  is  called  on  to  shew  an  adverse  tide. 

His  strongest  evidence  for  that  is  his  having  received  the  tithes  of 
pigs  and  geese.  There  is  no  exception  of  those  articles  in  the  lease^ 
and  that  may  account  for  his  receipt  of  them,  and  on  the  expiration 
of  the  lease  the  college  will  become  entitled  to  them ;  but  it  is  by 
no  means  sufficient  to  infer  from  the  plaintiff's  having  received  su^ 
tithes,  that  he  is  therefore  entided  to  all  small  tithes  which  ha^e  nof 
been  received  by  the  vicar.  The  reservation  in  the  lease  of  the  smaB 
tithes  payable  to  the. vicar  is  express,  and  whether  any  of  the  small 
tithes  were  ex(;epted  as  due  to  the  vicar,  or  as  not  due  to  tlie  cplleg^ 
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H  makes  against  the  lessees  claim  either  way.    On  the  whole,  tbere^      1816. . 
fore,  we  think  it  is  plain  that  in  this  case  the  rector  has  no  title  to  this 
species  ^f  newly-introduced  tithe.     The  documentary  evidence  is        .W 
entirely  against  the  plaintiff  and  the  usage  in  his  favour,  as  far  as      ^'^^' 
it  goes,  is  explained.     His  perception  of  other  tithes  was  confined 
to  bis  Own  tenants  only,  and  after  a  remonstrance  on  that  acc9unt 
he  received  them  no  longer. 

This  is  not,  therefore,  the  case  of  a  rector  claiming  generally, 
and  having  a  general  primd  facie  right  to  all  the  tithes,  because  the 
instruments  confirmed  by  the  usage  shew  that  his  right  was  limited^ 
and  that  so  clearly  as  to  make  it  unnecessary  to  send  the  case 
dsewhere  for  the  sake  of  further  inquiry,  and  therefore  we  shall 
dispose  of  it  at  once  by  dismissing  the  rector's  bill  with  costs,  (a) 


H.  56  Geo.  III.     A.D.  1814.    Cane. 

Heathcoie  v.  Aldridge.     [1  Madd.  236.]  jSm.  19.  S4. 

The  Vice-Chancellor.  —  This  is  a  common  bill  by  an  impro-   fIm  of  title 
priate  rector^  for  tithes  against  a  person  holding  lands  within  the  ^  *  ^>^  ^ 
rectory ;  and  the  defendant  stating  a  demise  to  him  of  the  lands,  primte rector 
free  from  tithes,  pleads  a  title  in  his  landlord  to  the  tithes ;  com-  JjJ^^JJjJi 
mencing  with  a  period  of  more  than  a  century  back,  he  states  that  It  b  no 
from  that  time  the  tithes  and  the  lands  have  been  mortgaged  and  ^^^  * 
conveyed  together,  and  that  the  owner  of  the  land  has  in  this  way  >^<^  '^  * 
enjoyed  the  tithes  as  well  as  the  profits  of  the  land.     There  are  j^Ttiefend- 
some  points  too  well  settled  to  admit  of  any  doubt.    The  fiict  being  wtu  owner 
aamihed  that  the  plaintiff  is  the  rector,  and  tliat  the  lands  IW  or  that  his 
within  the  rectory,  the  right  to  an  account  of  the  tithes  subtracted  ""^J^*' 
follows  of  course,  unless  the  defendant  can  by  his  plea  shew  some  der  whom 
valid  ground  for  resisting  it«    The  rule,  in  this  respect,  is  the  same      ^^i^ims, 
in  the  case  of  a  lay,  as  of  a  spiritual  rector ;  and  in  neither  case  can  ers,  if  the 
a  jprescnjiition  in  non  decimando  be  set  up  with  success.     Some  at-  ^„^  " 
tempt  to  question  this  was  made  in  Strutt  v.  Baker^,  by  Lord  Ij>ugh'  its  l«tpil 
haifQugh;  but  afterwards  in  Bose  v.  Callandff  his  lordship  finding  XSJ^p. 
what  had  beep  the  course  in  the  Exchequer  (6),  refused  to  compel  a  ^oninmm 
purchaser  to  take  a  title  in  opposition  to  it:  and  in  Watkim  v.  wUlnotiie 
Maaiamara^  Exchequer  sittings  after  Michaelmas  Term,  1804,  ^^ 
the  court  would  not  allow  the  point  to  be  argued;  and  indeed  tbi^  i^y  or  spi. 
counsel  for  this  plea  has  very  properly  not  dwelt  upon  his  casQ  on  "^"^ 
that  ground.   Another  point  equally  well  settled,  and  to  which  it  is  •  supn 
vAr^  ituiteritd  iii  questions  of  this  nature  to  attend,  is  the  distiactip^  4^9^ 
beti^WiV  niere  retainer  and  non-payment  of  the  tithe^  bj  the  i620. 


to 


•  •■  >  •  I  * 


Mu'    ■■'■■!      .   li 


49)  aw-deodbmlcair  ▼.  WaUonf  9  Pri.250k  n.  {h)  -See  Nagte  v.  BSmtf^i,  «d|pro  1442.     Lord 

Afro  171S.     JBuam  ▼.  Booth,  2  Fri.  329.  supra  Petre  ▼.  Blencoe^  tujtra  1484.    BOrntff  v.  Hurvey^ 

I'Mi'    Wmam'^v,   Price,    4    Pri.    156.    infra.  17  Ve*.  127.  ««;mi  1653. 
&«|IIT.  Lomwi,  7  Pri.  t^.  infra. 
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1816*  owner  or  occupier  of  tlie  land,  and  the  actual  pernancy  and  receipt 
■~T^  of  the  tithes  separate  from  and  independent  of  any  interest  in  or 
V.  connection  with  the  land.  The  former  may  and  always  dees  exist, 
though  the  daim  be  only  to  a  precription  in  non  decimando;  the 
latter  cannot,  except  when  there  is  a  legal  title  to  the  tithes,  of 
which  therefore  it  is  the  characteristic  criterion.  It  is  not  like  the 
language  of  deeds,  which  may  be  known  only  to  the  parties,  but  it 
is  a  visiUe  and  public  assertion  of  title  by  the  exercise  of  open  and 
notorious  acts  of  ownership,  challenging  all  persons  interested  to 
dispute  the  validity  of  the  tide  upon  which  they  are  founded.  This 
Supraii74.  distinction  is  marked  in  all  the  cases.  In  Scott  v.  Aireyf  the  Chief 
Baron  observes,  *^  the  tithes  had  ibr  170  years  been  the  subject  of 
sale,  mortgages,  and  decrees,  as  other  property,  and  have  be^i 
always  considered  in  the  same  light  as  the  other  real  property  of 
the  persons  who  from  time  to  time  have  claimed  them.  They  were 
capable  of  being  enjoyed  by  the  persons  who  have  enjoyed  them ; 
and  the  question  now  is,  whether  a  court  of  equity  ought  to  inter- 
pose to  take  the  possession  from  persons  who  have  been  in  posses^ 
sion  so  many  years  with  the  knowlege  of  the  rector  ?'  Baron  Eyre 
says,  **  The  principal  question  in  this  case  is  the  defence  set  up  by 
the  Aireys  against  the  primdfade  tide  of  the  rector,  founded  on  a 
dde  set  forth  in  their  answer  and  the  indisputable  &ct  of  actual 
possession,  occupation,  and  pernancy  of  the  tithes.  The  distinction 
between  a  prescription  in  non  decimando^  and  a  daim  of  a  porUon 
of  tithes,  is  an  essendal  distinction.  A  prescription  in  non  deci^ 
mando  is  simply  unlawful ;  no  such  prescription  can  be  maintained. 
If  no  tithes  have  been  paid,  a  tide  founded  on  mere  non-payment 
is  simply  a  prescription  in  non  decimando.  Evidence  of  length  of 
possession  the  court  can  pay  no  regard  to,  for  the  possession  must 
have  been  unlawful ;  anil  the  court  is  therefore  bound  to  decree  in 
favour  of  the  common  right.  No  presumption  can  be  admitted  to 
support  a  mere  simple  prescription  in  non  decimando*  If  we  depart 
from  this  rule,  we  overturn  the  whole  law  upon  the  subject.  But 
there  is  a  great  difference  between  a  claim  founded  on  mere  non-pay- 
ment of  tithes,  and  a  claim  supported  by  evidence  of  actual  enjoy- 
ment of  pernancy  of  tithes.  The  tide  is  not  unlawful ;  a  good  tide 
may  have  been  derived  to  the  party  in  possession.  The  tide,  there-, 
fore,  not  being  simply  unlawfril,  long  possession  is  evidence  of  the 
thxpni  177.  tide.  The  case  of  Fanshem  v.  JRotheram,  stated  at  the  bar,  appears 
to  me,  from  a  note  I  have  seen,  to  have  been  mistaken.  The  ground 
of  that  determination  seems  to  have  been,  that  however  ddubtfbl 
the  case  stood  as  to  tide,  there  had  been  long  possession:  the. 
claim  was  of  a  portion  of  tithes ;  the  parties  might  have  a  good 
title,  and  it  was  not  right  for  a  court  of  equity  to  disturb  the  poft- 
session.    The  doctrine  was  good,  applied  to  that  or  to  this  CjGUie.' 


CASES.  1768 

There  is  no  difierenee  between  a  lay  impropriator  and  rector.  The     1816. 
bj  imprc^riator  becomes,  as  it  were,  a  spiritual  rector;  he  holds  "TTTTT 
in  the  same  right.    If  it  is  not  proper  to  disturb  possession  in  &vour    .    t. 
of  a  lay  impropriator,  it  is  not  pn^r  to  disturb  it  in  favour  of  a    '^*****' 
rector.     The  arguments  at  the  bar  have  run  wild  on  the  head  of 
presumption.    We  are  not  to  presume  so  much  as  to  disturb  the 
whole  law ;  for,  if  upon  mere  possession,  every  thing  is  to  be  pre- 
sumed, there  was  no  necessity  for  the  statute  of  limitations*.    In  no 
part  of  this  plea,  in  the  present  case,  is  there  any  averment  of  en- 
joyment of  tithes,  except  by  retainer  of  the  owner  of  the  land. 
There  is  not  a  single  instance  stated  in  which  an  actual  pernancy  of 
tithes,  either  in  kind  or  by  way  of  composition,  ever  took  place  as 
distinguished  from  non-payment.    The  tithes  are  conveyed  along 
with  the  land,  and  so  fiu*  are  treated  as  belonging  to  the  owner  of 
the  land,  and  the  plea  avers  that  they  did  belong  to  him ;  but  what- 
ever might  be  the  eflfect  in  point  of  evidence  of  these  deeds,  coupled 
with  this  usage,  to  make  out  a  valid  title  to  the  tithes,  in  opposition 
to  the  common  law  right  of  the  rector,  it  is  still  only  evidence  of 
title,  and  not  the  title  itself,  and  consequently  the  plea  is,  on  that 
ground^  insufficient  and  bad.    The  length  of  time  during  which  the 
enjoyment  of  the  tithes  is  stated  to  have  prevailed,  though  it  may 
stnengthen  the  evidence,  does  not  remove  the  objection.     It  does 
not^  in  the  case  of  tithes,  constitute  a  valid  title  in  itself,  though  it 
may  afford  evidence  of  a  title  possessed  immemorially  by  a  grant 
from  one  competent  to  make  the  grant.    It  is  no  answer  to  a  rector 
to  state  in  a  plea,  that  the  defendant  b  owner  of  the  tithes,  or  that 
his  ancestors,  or  those  under  whom  he  claims,  were  owners,  if  the 
title  be  not  carried  up  to  a  legal  origin.    In  the  case  cited  of  Blacket  Supmisss. 
V.  Ltm^andi^  a  tide  to  the  tithes  was  deduced  from  the  abbot  and 
convent  oiHexhOm.    A  good  legal  origin  of  the  tide  was  stated^ 
with  subsequent  mesne  conveyances,  which  is  not  done  in  this  plea. 
The  plea,  which  is  set  up  as  a  bar  to  the  whole  discovery  and  relief 
resists  a  discovery  of  deeds,  papers,  and  writings,  which,  as  the  bill 
states^  are  in  the  defendant's  possession,  and  would  shew  that  the 
tithes  daimed  are  due  to  the  plaintiff,   and  were,   *^  in  former 
times,''  paid  to  the  rector  impropriate  for  the  time  being,  in  respect 
of  dM  lands  in  the  defendant's  possession.     This  plea  must  be  taken 
to  admit  that  feet    Then  what  becomes  of  the  ground  rielied  on  in 
rapport  of  the  tide  from  long  possession  ?    Is  the  fact  of  possession 
to  be  enquired  into,  and  yet  the  defendant  to  be  allowed  to  with- 
liold  the  discovery  of  books,  &c.  that  relate  to  such  possession  ?    A 
loere  plea  that  a  defendant  b  a  purchaser  for  a  valuable  consider- 
ation, without  notice,  is  not  sufficient,  if  particular  instances  of 
notice  are  charged  m  the  bill,  it  being  necessary  that  such  charge 
should  be  answered.     The  defendant  rests  upon  possession  as  his 

Hh  2 
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1816.  tide,  and  yet  refuses  to  discover  books,  &c.  in  his  custody,  which, 
as  the  bill  states,  will  directly  negative  the  fact,  and  shew  he.  has 
not  been  in  continued  possession.  The  reliance  in  the  plea  on  the 
Aidridg^  possession  for  100  years,  shews  the  materiality  of  this  discovery, 
and  establishes  the  right  to  it.  This  alone  is  a  fiital  objection  to 
the  plea.  My  present  impression  therefore  is,  that  the  plea  must 
be  overruled,  (a) 

His  honour  repeated  that  opinion  on  a  subsequent  day. 

Plea  overruled. 


P.  56Geo.IIL     A.D.  1816.   Scac. 

Jfoy  6.  Manbyj  Clerk,  v.  Curtis  and  others.     [2  Pri.  284?.] 

Although  Thomson,  Chief  Baron.  —  This  is  a  bill  brought  by  the  plamtiff 
ment  ex-  ^  vicar  of  the  parish  of  Lancastery  and  what  he  prays  is  confined 
p«»lyg»^«  to  his  claim  upon  the  township  of  Bleasdale^  part  of  that  parish ; 
tithes  of  and  he  demands  in  that  parish  particularly  tithe  of  hay,  flax,  hemp, 
heid-'duT  P^^^^^  turnips,  carrots,  and  the  produce  of  various  other  seeds 
he  had  ne-  and  roots ;  and  he  states  that  the  defendants  got  and  made  from 
2^^^*j^T^  milch  cows  large  quantities  of  milk,  butter,  and  cheese,  and  other 
deuce  alto  small  tithes :  in  short,  there  is  a  general  enumeration  of  small  tithes, 
^1^^^^^  so  that  it  is  stated  that  his  title  comprises  hay  and  all  small  tithes 
payment  hf  within  the  township.  His  claim  is  under  an  existing  endowment 
Sf  to  Ae"  niade  within  the  time  of  legal  memory.  That  endowment  bears 
fyctor  for  date  in  the  year  1430,  and  is  made  by  the  archdeacon  of  Bickmond^ 
corn  and  ^^o  was  the  ordinary  of  this  place ;  and  it  appears  to  have  been 
*<v»  **®.^  made  with  the  assent  of  the  Bishop  of  London,  who  was  the  ordinary 
to  them.  within  whose  jurisdiction  the  monastery  of  Sion  was  situated ;  the 
itf^um^-  *'^'^®^  *°^  monastery  of  Sion  being  the  impropriators  of  this  living 
ation  in  an  o(  Lancaster,  or  rather  the  priory  who  had  the  living. 
Sr^e  w^  Now,  it  is  necessary  to  see  what  is  the  effect  of  that  endowment, 
nd  articles.  It  States  that  the  ordinary  had  urged  the  creation  of  a  vicar  in  this 
Tiou-isen-  P®"sh  church  ot  Lancaster ;  in  consequence  of  which  the  archdea- 
dowed,  wiU  con  States,  he  caused  an  inquisition  to  be  made  respecting  the 
cludeuie  matters,  with  which  he  was  to  be  endowed.  It  then  proceeds  with 
vicar'sright  stating  the  creation  of  one  perpetual  vicar  in  the  church  of  Lancaster 
imall  tithes  ^^  officiate,  and  not  in  other  parts ;  and  it  was  decreed  that  the  por- 
wotmen-  tion  of  the  vicar  for  the  time  being  should  be  in  oblations,  and  tidies, 
therein.  and  Other  profits  and  emoluments  arising  from  the  places,  things,. 
^^^  •  and  goods  within  described  only,  and  not  to  exist,  or  be  in  other 
equity  lies  things,  in  all  further  times  (b) ;  and  they  decree,  limit,  and  assign, 
'    TS'^  ^^  *®  perpetual  vicar  shall  for  his  sustentation,  and  in  support  of 


for  mortu- 
aries, 


(a)  See  also  Meade  ▼.  Norbury,  2  Pri.  SS9.     it  from  the  instrument,  as  far  as  was  thought  ne- 
wi/ra  1775.  cessary,  ver6a/tm,  and  it  afipears  to  be  literally 

(h)  His  Lordship^  reciting  the  endowment,  took    translated.  •»  Beporter.  . 


Curtit. 
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the  charges  of  him  as  vicar,  receive  the  same  freely,  peaceably,  1816* 
and  quiedy.  It  then  states  that  the  vicar  shall  repair  and  maintain  ^laniv 
the  mansion  formerly  called  thePrion/f  with  all  its  houses,  cham-  ▼• 
hers,  dovecotes,  and  stables.  It  then  proceeds  particularly  to  the 
articles  with  which  he  is  to  be  endowed ;  and  adds,  that  he  is 
to  have  the  tithe  of  all  sheaves  in  and  of  the  fields  of  the  vill  of 
Lancaster ;  and  the  tithes  of  all  sheaves  of  Thomeme  and  Glassane 
within  the  parish  of  the  church  of  Lancaster,  in  what  manner  soever 
arising;  and  also  the  dthes  of  sheaves  of  BygUy  Wra  and  Bager- 
burghj  within  the  parish,  and  the  oblaUons  whatsoever  in  the  three 
principal  feasts  of  the  Nativity  of  our  Lord^  Easter,  and  the  As- 
sumption of  the  Virgin  Mary ;  and  all  churchings  in  churches  or 
chapels ;  and  marriages  in  churches  and  chapels ;  wax-lights  at  the 
time  of  burials,  and  also  all  mortuaries  whatsoever  in  the  parish 
church,  with  its  members  however  arising;  and  that  the  vicar 
shall  receive  and  have  in  the  right  and  name  of  his  portion  for  ever 
titb^  whatsoever  of  lambs,  wool,  calves,  butter,  milk,  and  cheese^ 
whatsoever,  of  those  inhabiting  the  place  called  Wyresdale  and 
Bleasdale,  and  the  entire  tithes  of  pigs,  ducks,  salmon,  eggs,  garlic, 
(Hiion,  and  leeks;  andof  flax  and  hemp,  dovecotes,  apples,  hay,  and 
milk  of  the  whole  parish.  It  proceeds,  then,  to  bestow  upon  him 
other  <^erings  of  the  church ;  and  it  states  that  the  estates  with 
which  he  is  endowed  are  worth  nearly  76/.  195.  T^e?.,  as  it  was  found 
by  the  inquisition  (which  was  a  very  large  sum  in  those  days). 
And  then  it  charges  him  with  several  considerable  burdens  which 
the  abbess  and  convent  would  be  liable  to ;  .and  ordains  that  the 
abbess  and  convent  of  the  monastery  of  Sion  to  the  said  church  of 
Lancaster,  with  the  church  of  Pulton  as  aforesaid  appropriated,  and 
the  same  as  aforesaid  obtaining  in  the  right  and  name  of  the  church 
%X Lancaster  with  the  said  church  of  Pulton  given  and  granted  in- 
all  future  time,  shall  perpetually  have  and  receive  in  all  future  dme, 
all  and  all  manner  the  great  tithes  of  whatsoever  kind  of  blade,  of 
hay,  and  other  rights  and  emoluments  whatsoever,  to  the  same 
church  oi  Lancaster  in  anywise  appertaining  and  belonging,  except 
the  portion  and  parcel  above  specified  to  and  for  the  portion  of  the 
said  vicar  and  his  aforesaid  vicarage  limited  and  assigned^ 

This  received  a  confirmation  from  the  Bishop  oi  London  i  and  in 
1461,  thir^  years  afterwards,  there  was  a  confirmation  again  by  the 
archdeacon,  together  with  some  addition  to  the  endowment,  that 
the  perpetual  vicar  should  find  bread  and  wine  for  the  communion. 
This  is  the  aidowment  under  which  the  vicar's  claim  was  founded ; 
he  has  not  the  benefit  of  shewing  any  actual  Receipt  of  tithes  in  kind 
by  his  predecessors,  as  fiir  as  it  can  be  traced,  except  in  the  book 
of  an  old  rector,  which  was  in  1691.     It  appears  that  these  tithes 
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1816.     were  let  out  by  the  vicar  from  time  to  time,  and  of  late  they  have 

^|.^.       been  let  to  occupiers  of  land  in  Blea$dale. 
y.  The  defendants,  by  their  answer,  admit  the  plaintiff  to  be  vicar; 

but  they  deny  that  he  is  entitled  to  any  tithe  whatever,  except  the 
tithe  of  lamb  and  wool,  notwithstanding  the  ample  endowment  <^ 
other  tithes  contained  in  that  instrument;  and  then  they  insist  that 
his  endowment  does  not  extend  to  the  tithe  of  hay^  and  the  reason 
diey  give  why  it  does  not  extend  to  the  tithe  of  hay  in  Bleasdale  is, 
that  there  has  been  immemorially  paid  to  the  rector  of  this  church 
o{  Bieasdale  a  sum  of  6s.  li.  in  lieu  of  the  tithe  of  com  and  hay 
arising  growing,  renewing,  or  increasing  within  the  township  of 
Bleasdaki  and  that  no  tithe,  or  payment  in  lieu  of  the  tithe  of  key 
has  ever  been  rendered  or  paid  to  Uie  vicar  of  the  parish  church  of 
Laneasier  by  the  occupiers  of  land  in  Bleasdale^  but  only  to  the  im- 
propriate rectors,  and  therefore  they  contend  that  though  the  en- 
dowment has  mentioned  the  tithe  of  Aoy,  it  is  erroneoos  in  that 
reelect,  and  that  no  such  claim  was  ever  set  up.  Then  they  attempt 
to  make  another  defence  with  respect  to  all  the  other  tithes  of  thb 
sort  They  state  that  the  whole  of  the  township  of  Bleasdale  was 
formerly  part  of  the  demesne  or  forest  lands  of  tl;e  crown  of  England^ 
and  that  by  a  grant  under  the  great  seal  o(  England  and  seals  of  the 
duchy  of  Lcmccutery  bearing  date  the  21st  March^  and  20  James  I. 
the  King,  for  the  consideration  therein  mentioned,  had  given  for 
himself,  his  heirs  and  successors,  to  Edward  Badly  and  William 
fVeltden^  in  fee  for  ever,  amongst  other  hereditaments,  die  said  town- 
ship or  hamlet  of  Bleasdale^  then  consisting  of  several  com  pas- 
tures, called  by  the  several  names  specified  in  the  answer ;  and  all 
and  singular  tithes  of  sheaves  of  corn,  and  grain,  and  hay^  wool, 
flax,  hemp,  and  lambs,  and  all  other  tithes  whatever,  as  well  great 
as  small ;  and  also  all  oblations,  and  so  on,  situate,  lying,  and  being, 
arising,  growing,  or  renewing  within  the  towns,  fields,  parishes,  or 
hamlets  therdnbebre  mentioned ;  and  the  gnUitees  were  thereafter 
to  hold  and  enjoy  the  several  liberties  and  privileges  therein  men- 
tioned as  folly,  freely  and  entirely,  and  in  as  ample  manner  and 
form  as  his  Majesty,  or  any  of  his  progenitors  or  ancestors,  or  any 
earl  or  duke  <^  Lancaster j  or  any  abbot  or  abbess,  prior  or  prioi^ 
ess,  or  any  or  either  of  the  then  late  mcmasteries,  or  any  clu^Iain 
had  enjoyed  the  same.  And  they  state  that  this  rectory  of  Che 
church  of  Lancaster j  which  extended  to  and  inchided  the  township 
of  Bleasdale^  formed  a  part  of  the  possession  of  die  nsonastery  or 
convent  of  Sian ;  and  that,  upon  the  dissolution  of  that  monastery 
in  the  reign  of  Henry  8.  the  rectory  became  transferred  to,  and  was, 
at  the  time  of  the  grant,  vested  in  the  crown,  and  therefore  thqr 
submit  it  b  to  be  mferred,  that  the  tithes  of  the  land  within  the 
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township  of  Bleasdale  passed  by  the  grants  from  king  James  \.  to  1816. 
Edward  Bradby  and  WiUiam  tVeUden^  and  that  the  defendants  as  Manlw 
occupiers  of  the  lands  and  premises  comprised  in  the  grant,  and  as  t. 
denying  their  title  thereto  from  Bradly  and  WeUderij  are  exempted 
by  means  of  this  grant  from  all  the  tithes  which  are  demanded. 
This  is  the  nature  of  the  def^Hice^  and  in  <x)nsequence  of  this  de- 
fence the  yicar  thought  proper  to  amend  his  bill,  and  to  make 
landholders  parties  who  are  the  landlords  of  some  of  these  defend- 
ants; and  the  landlinrds  put  in  an  answer,  in  which  they  maintain 
dieir  tenants*  right  to  the  tithe  and  the  modus^  which  they  all^e  to 
be  payable  to  the  impropriate  rector.  It  appears  that  the  former 
vicar^s  name  was  Whitej  who  wils  a  prisoner  in  France^  and  died 
there ;  but,  I  believe,  he  died  before  he  was  instituted.  There  was 
found  among  the  papers  of  Oliver  Martin^  a  former  vicar  of  this 
parish,  a  vicar^s  book  in  1690,  and  which  appears  to  contain  several 
articles  of  tithable  matters,  wool  and  lamb,  the  tidies  to  which  the 
defendants  would,  by  their  answer,  confine  the  vicar.  Other  cer- 
tificates are  produced  of  tithes  called  Qjioken?  tithes^  and,  in  one 
instance^  amounting  in  the  whole  to  1/.  5Sn  from  one  Quaker:  all 
these  are  in  Wyresdale  and  not  in  Bleasdaks  but  it  is  to  be  ob- 
served the  tithes  are  granted  in  Wyresdale  and  Bkasdale  jointly : 
and,  therefore,  what  the  vicar  is  entitled  to  in  the  one  he  is  entided 
to  in  the  other.  Then  it  lies  on  them  to  shew  what  tithes  had  been 
paid,  and  they  produce  evidence  to  shew  what  tithes  the  lessees 
took  under  their  leases,  all  of  which  were  paid  by  way  of  composi- 
tion ;  and  the  witnesses  say  generally,  that  thi^t  composition  was 
paid  for  lamb  and  wool ;  but  there  are  others  who  speak  as  to 
their  paymg  not  only  lamb  and  wool,  but  geese  and  pigs,  and  an 
annual  sum  for  a  sow.  This  is  the  nature  of  the  evidence  they 
give  as  to  the  perception  of  tithe,  if  it  can  be  called  perception ; 
and  there  is  certainly  evidence  of  composition  for  other  smaU  tithes 
than  wool  and  lamb  having  been  paid  to  the  vicar. 

This  was  the  nature  of  the  case  that  was  laid  before  the  court  on 
the  part  of  the  plaintiff*,  resting  upon  the  words  of  the  endowment, 
and  on  his  lessees  (though  bondjide  occupiers  of  the  land),  having 
received  composition  for  various  articles  besides  wool  and  lamb. 
The  defendants  insist,  in  their  defence,  upon  the  modus  they  had 
set  up  as  payable  to  Mr.Standisk  the  impropriate  rector.  It  is 
observable,  it  w^b  (me  single  motbis  of  55.  7d.  for  both  com  and  &zy, 
and  not  one  payment  for  corn  and  one  for  hay.  Now,  they  enter 
iifto  no  sort  of  proof,  on  the  part  of  the  defendants,  with  regard  to 
the  title  of  the  rector  to  any  tithe  whatever,  otherwise  than  tiiat 
whidi  arises  from  the  &ct  which  is  provei^  that  for  a  series  of  years 
oommaM^ng  in  1788,  the  impropriator  has  received  a  payment  of 
Sf.  'Jdi  which  was  understood  to  be  for  the  tithe  of  com  and  hay 
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1816*     also,  and  tbere  is  no  evidence  on  the  part  of  the  vicar  to  shew 
that  his  lessee,  or  the  vicar  himself  did  receive  in  BUasdale  the 
tithe  oiluof.    It  is  contended^  therefore,  that  the  tithe  of  A^  is  not 
included  in  the  endowment;  and  that  if  it  passed  any  thing  under 
the -denomination  of  hay^  it  could  pass  only  the  modus  Uiat  it  claimed 
in  lieu  of  that  tithe.     Now,  it  is  difficult  to  support  that  latter  sug» 
gestion :  for  it  does  not  appear  what  was  the  amount  oS  the  tithe 
oiJuy  as  distinct  from  the  tithe  of  com,  or  how  the  Ss.  7d.  was  to 
be  apportioned.    I^  however,  the  &ct  is,  that  from  time  imme^ 
morial  it  has  been  a  paym^it  for  both,  it  is  difficult  to  say  how  the 
vicar's  claim  to  tithe  of  hay  can  be  made  out.     The  tithe  of  corn 
is  always  reserved  to  the  monastery  where  it  is  not  always  expressly 
granted;  and  it  is  granted  nowhere,  that  I  see,  within  the  parish^ 
which,  it  is  said,  comprdiends  BUasdale  s  and  there  may  may  be 
some  difficulty  in  the  construction  of  the  grant  with  r^ard  to  that 
exception.    It  is  stated,  in  point  of  fiict,  that  hay  has  been  received 
by  the  vicar  in  other  parts  of  the  parish,  as  it  appears  by  entries  in 
the  books  of  the  parish  that  the  tithes  of  hay  were  received,  but 
there  are  none  applicable    to  Bleasdale.      Now,    this  has  been 
proved  to  be  the  usage  for  a  great  length  of  time.     The  evidence 
on  the  part  of  the  defendants  has  proved,  that,  with  respect  to  hay 
from  1788,  the  understanding  in  the  parish  was  that  5s»  Id.  was 
paid  in  lieu  of  the  tithes  of  hay  in  BUasdale  as  well  as  of  corn ;  it  is, 
therefore,  difficult  to  say  we  can  at  present,  in  the  face  of  that  evi- 
dence, decree  tlie  vicar  the  tithe  of  hay  in  BUasdale;  therefore  there 
must  be,  as  it  appears  to  us,  an  issue  directed  in  the  words  of  the 
answer,  whether,  from  time  immemorial,  there  has  been  this  pay- 
ment of  5^.  Td.  made  to  the  rector  in  lieu  of  the  tithe  both  of  com 
and  hay.     With  respect  to  tlie  other  small  tithes  demanded,  there 
is  no  evidence  whatever  of  any  person  having  received  them  other 
than  the  vicar.     As  to  the  ground  of  defence  under  this  grant  of 
James  1.,  if  that  means  any  thing,  it  would  carry  all  tithes  of  every 
kind  to  those  grantees ;  and  it  is  be  observed,  that  it  is  not  confined 
to  the  lands  out  of  which  these  tithes  are  received,  or  the  land  in 
the  parish  of  Lancaster j  but  it  comprises  a  great  quantity  of  lands 
in  the  county  of  Lancaster^  and  land  belonging  to  the  duchy  of 
Lancaster  in  the  county  of  Leicester  also,  and  then,  at  the  conclu- 
sion, are  the  general  words  passing  these  tithes  to  the  extent  I  have 
mentioned;  that  is,  all  and  every  the  great  and  small  tithes  in  the 
lands  so  granted,  words  certainly  large  enough  to  comprehend  all 
that  b  contended  for,  if  there  had  been  any  enjoyment  under  it  to 
give  it  effect.  (Reads  the  words.)     Now  there  seems  ground  to  con- 
tend that  these  words  would  not  pass  that  which  the  vicar  was  not 
endowed  of  at  the  time  of  the  grant.     It  is  extraordinary  that  there 
has  not  been,  on  the  part  of  these  defendants,  any  desire  to  shew  us 
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wbat  it  was  that  the  monastery  of  Sion  was  in  possession  of  at  die      1816. 
time  of  the  dissolution.     There  were  no  ministers'  accounts  pro-      ^^^ 
daced  to  shew  what  tithes  were  at  that  time  in  possession  of  the        ▼• 
monastery,  and  the  observation  is  applicable  to  this,  that  it  does 
not  appear  that  at  the  dissolution  of  the  monastejry  the  rector  had 
the  tithe  of  hay. 

Tlien  the  question  is,  what  is  to  be  the  consequence  pf  the  opinion  1 
we  entertain,  there  being  no  usage  proved  to  take  from  the  vicar 
any  other  tithe  than  that  of  hay  ?  He  must  be  decreed  to  be  entitled 
to  an  account  of  all  else  that  he  has  demanded ;  and  though  the 
words  of  the  endowment  only  contain  particular  articles  of  small 
tithes,  yet  that  will  not  deprive  him  of  other  small  tithes;  for  the 
true  construction  of  that  enumeration  is,  that  the  articles  named 
are  only  put  to  instance  what  was  payable  at  that  time;  but  they 
will  clearly  carry  all  vicarial  tithes,  although  not  expressly  men- 
ticmed  in  that  instrument.     There  is  a  tithe  demanded,  of  which 
the  vicar  was  expressly  endowed,  that  is,  the  tithe  of  mills :  it  is  ad- 
mitted by/ the  defendants,  that  some  of  them,  it  does  not  appear 
which,  but  that  must  be  enquired  into,  have  enjoyed  and  worked 
corn-mills  on  the  lands,  and,  therefore,  we  must  decree  the  profits 
of  those  mills,  but  nothing  more  than  the  clear  profit  ultra  all  ex- 
penoes  of  rent  and  carrying  on  trade;  that  was  so  settled  in  Cham" 
berlainy.Newte.    There  is  one  other  article  demanded,  which  I  Supm596. 
do  not  remember  ever  to  have  seen  in  a  bill  before.     It  is  the  tithe 
of  mortuaries,  but  it  is  not  stated  at  what  person's  death  they  be- 
come due,  or  how  it  is  that  these  defendants  are  liable.     It  is  a 
moot  question,  whether  mortuaries  may  be  sued  for  even  at  law, 
and  whether  they  must  not  be  proceeded  for  in  the  Spiritual  court 
under  the  act  of  21  Hen*  8.  chap.  6.     It  is  not  necessary,  however, 
to  enter  into  a  minute  enquiry  upon  that  subject,  because  they  have 
given  no  evidence  with  respect  to  these  defendants  being  liable  to 
mortuaries,  and  therefore  at  present  is  not  material,  otherwise  it 
would  be  difficult  to  say  that  they  would  be  recoverable  in  a  court 
of  fxjuity. 

Tliere  must  be  an  issue  as  to  the  general  modusj  and  whether  it 
be  payable  as  well  for  the  tithe  of  hay  as  of  com,  the  defendants 
to  be  plaindffi,  being  bound  to  sustain  the  rector  s  right.  The 
question  of  costs  must  be  reserved  for  further  directions. 

With  respect  "to  mortuaries,  the  bill  must  be  dismissed :  but  it 
is  not  worth  while  to  give  any  directions  respecting  costs  upon  that 
subject. 

As  to  the  rest  of  the  bill,  there  must  be  a  decree  for  all  the  other 
tithes  demanded. 
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^^^^'  P.  56  Geo.  III.    A.  D.  1816.    Scac. 

Y^  The  Honourable  and  Reverend  Pierce  Meade^  Clerk,  and  others, 

Nfuriwif,  devisees  and  representatives  of  the  Bishop  of  Dromore^  deceased, 
V.  Coningsby  Norbun/f  Esq.     [2  Pri.  339.] 

^^  ^-  (By  original  and  supplemental  bills.) 

Aitfioiigh  The  original  bill  filed  in  Easter  Term  1810,  stated,  that  the 

*fMlt  are  .                    ,   ,                          ,                                     , 

fibewn  to  then  complainant,  tlie  Bishop  of  Dromore  in  Ireland^  was  seised  of 

**Ae**"  the  impropriate  rectory  and  parsonage  of  the  parish  of  St  Nicholas 


of  a  in  Droitwichj  Worcestershire^  and  thereby  entitled  to  all  manner  of 
^^1^^^    tithes  great  and  small,  arismg,  &c.  within  the  tithable  places  of  the  ' 
tor,  a  grmot  said  parish. 

^^ijj^^  That  from  the  time  of  plaintiff's  seisin  the  defendant  occupied  a 
pretumed  certain  farm  and  lands  in  the  said  parish,  consisting  of  about  thirty- 
noQ.pg^/  three  acres,  for  which  he  had  r^ularly  paid  tithe  by  an  annual 
nent^wotne  Composition  till  Michaelmas  1807)  but  that  since  that  time  he  had 
the  czecu.  i^fused  to  pay  the  plaintiff  such  composition  for  the  small  tithes, 
^^  ^  a  nn^  that  the  defendant  also  occupied  other  lands,  called  the  lower 
be  shewn  FriorSj  about  seven  acres,  on  whidi  he  had  reaped  and  mown  grain, 
or  a  per-  pulse^  hay,  and  clover,  and  had  agisted  barren  cattle,  the  tithe  of 
actuai'deaU  ^ich  he  had  nbt  paid. 

h^withthe      Prayed  an  account,  and  decree  for  the  single  value  of  all  the 
small  tithes  from,  &c. 

The  defendant,  by  his  answer,  denied  the  title  of  the  plaintiff  to 
all  tithes  as  impropriate  rector;  admitted  his  own  possession  of  the 
lands  mentioned  in  the  bill,  but  contended  that  the  composition 
which  had  hitherto  been  paid  was  in  satisfaction  to  the  complainant 
or  his  agent,  for  the  great  tithes  only,  and  denied  that  he  was  en- 
titled to  small  tithes.     And  he  alleged,  that  in  case  any  small  tithes 
were  payable  the  rector  would  be  bound  to  contribute  to  the  repair 
of  the  church,  and  to  provide  some  ecclesiastical  person  to  perform 
the  duties  within  the  said  parish,  to  whom  such  small  tithes  would 
have  been  payable,  if  due  at  all,  and  that  no  such  person  had  been 
provided  within  memory;  there  must,  therefore,  at  some  former 
period,  have  been  an  agreement  between  the  then  impropriate 
rector  and  the  parishioners ;  that  in  consideration  of  his  forgoing 
the  small  tithes  in  the  said  parish  he  should  be  relieved  from  the 
duty  of  serving  and  repairing  the  church.     In  proof  of  which,  the 
answer  allied,  there  had  been  no  service  performed  in  the  said 
chureh  in  the  memory  of  any  person  living,  except  in  two  instances, 
within  the  last  30  years,  of  two  persons  having  been  buried  in  the 
church-yard ;  that  the  diurch  itself  was  dilapidated,  and  that  the 
tower,  with  a  bell  therein,  and  the  outside  walls  of  the  old  <;harch,' 
were  standing  till  within  a  few  years,  but  that  the  walls  and  bell  had 
lately  been  pulled  down  by  the  order  of  the  complainant^  for  the 
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purpose  of  di^iosing  of  them  for  his  benefit ;  and  thmt  the  parsonage-     1816. 
house  had,  till  about  ten  years  ago,  been  standing  and  was  in-   '^jl^~^ 
habited,   but  that  one  of  the  late  lessees  of  the  tithes  had  since        ▼. 
palled  it  down  and  disposed  of  the  materials.    And  that  in  further    ^^"^^^ 
evidence  of  such  agreement,  there  had  never  been  any  small  tithes 
in  kind,  or  any  composition  in  lieu  thereof,  paid  in  the  memory  of 
any  person  living,  except  that  two  of  the  late  lessees  had  demanded 
■nd  received  from  some  cottagers,  or  small  householders,  a  trifling 
composition  in  lieu  of  v^petables  growing  in  their  gardens ;  and 
submitted   that  the  complainant  was   not    under    the    drcum- 
stanoes  entitled  to  any  small  tithes,  or  that  if  he  were  it  was  his 
du^  to  procure  the  said  parish  to  be  served,  and  contribute  to  its 
rqNur,  and  rebuild  the  parsonage-boose. 

The  defendant  also  admitted  that  he  had  occupied  the  lands 
called  the  Ltm  Friars^  and  that  they  were  within  the  said  parish  of 
St.  Nicholas^  on  which  he  had  cut  hay,  and  agisted  cattle^  and  had 
paid  no  tithe;  but  he  pleaded  an  adverse  title  to  the  tithe  of  the 
said  lands  derived  from  mesne  conveyances  from  the  crown,  in 
whom  they  had  beomie  vested  on  the  dissolution  <^  the  priory  of 
the  Augustine  Friar  in  Droitwich^  in  whose  possession  they  had 
finrmeriy  been,  exempting  them  from  the  payment  of  all  tithes,  as 
well  great  as  small,  and  they  alleged  as  evidence  thereof  that 
no  tithe  had  ever  been  paid  for  the  said  lands  either  in  kind  or 
submodo. 

Daunceyj  Roupellj  and  Wetherell  for  the  plaintiff. 

Martin  and  Hail  for  the  defendant. 

The  court  delivered  their  opinions  seriatim. 

Bickards  Baron,  having  stated  the  case,  observed,  that  the  plain- 
tiil^  as  impropriate  rector,  was  primd  facie  entitled  to  all  the  tithes 
throughout  the  parish,  which  he  had,  in  point  of  fact,  received. 

If  I  understand  the  answnr,  <^  whidi  I  have  some  doubt, 
the  defendant  con(en4^  that  he  is  entiUed  to  an  exemption  from 
tithes,  but  he  offers  no  evidence  to  support  his  right.  Then,  as  to 
the  s^en  acres,  the  defoice  most  likely  to  excite  the  attention  of 
the  court  is  a  supposed  grant  of  the  tithes  of  that  land  to  those 
und^  whom  the  defendant  claims.  The  answer,  at  first,  led  me  to 
beKeve  that  the  defendant  intcaided  to  rely  on  an  exemption  founded 
on  other  grounds. 

It  does  not  appear  when  Sir  John  Packington  (a)  first  became 
entitled  as  impropriate  redor:  whilst  be  was,  he  certainly  might 
have  granted  the  titiies.  Hie  seven  acres  in  question  were  con- 
veyed to  him  in  the  reign  of  Edward  the  Sixth,  and  that  conveyance 
is  in  existence;  but  it  is  clear  that  he  took  no  tithes  by  it. ^ 

(a)  The  plaintiff  deduced  hit  title  by  descent  to  the  impropriate  rectory  from  Sir  /. 
Ptiingtath  ^  whom  it  bad  been  conveyed  by  the  original  granteee. 
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1816*         Then  as  he  took  nothing  but  the  land  by  that  instrument,  the 
'    gfant  of  the  tithes  to  him  is  quite  consistent  with  it.    There  is  na 


T.  Other  ground  for  supposing  that  the  tithes  of  the  seven  acres  passed 
AtfTftmy..  ^-^  ^^  land,  CKcespt  that  of  non-paym^it  Now,  prescription  ift 
non  decimandoj  is  no  more  a  valid  defence  against  a  lay  impropri* 
ator,  than  it  is  against  an  ecclesiastical  rector.  That  is  the  law, 
and  it  can  only  be  altered  by  the  legislature.  Tithes  are  due  to 
some  one,  unless  a  l^al  exemption  be  shewn,  and  non^Mijrment 
does  not  give  a  legal  right  of  exemption. 

Then  it  is  said  that  this  defence  is  not  bottomed  in  rum  decinumdo, 
but  on  grant;  but  in  that  case  the  grant  must  be  shown,  or  some 
evidence  given  of  its  existence;  and  in  an  answer  con^sting  of 
several  defences,  it  is  not  enough  to  say  that  some  person  entided 
to  the  land  and  tithe  conveyed  both,  and  that  that  is  to  be  pre- 
sumed from  non-payment.  Such  a  defence,  in  reality,  amoutits  to 
no  more  than  rum  decimando.  What  evidence  would  support  such 
a  defence  is  not  the  question  here,  where  there  is  no  evidence  at 
alL     In  all  the  cases,  most  of  which  are  noticed  in  Strutt  v* 

SupniHso.  Bakery  there  is  strong  evidence  of  the  adverse  claimants  being  Uk 
perception  of  the  tithes  which  would  otherwise  be  due  to  the  rectoiy 
and  of  th^r;  dealing  with  them  as  their  own.  Here  there  is  no 
evidence  of  either  one  or  the  other.  In  other  cases  the  perception' 
has  been  of  that  sort  which  could  not  have  been  lawful  without 
grant,  but  here  the  sole  question  is,  whether  non-))ayment  is  evi- 
dence of  grant 

8aprai509.  The  case  of  Nagle  v.  Edwards  was  precisely  the  case  now 
before  the  court.  In  that  case,  from  the  short  report  in  Anstruther{a)f 
where  the  arguments  are  not  given,  we  have  not  the  benefit  of  what 
was  said  in  that  case.  Though  many  defences  were  set  up,  Mr.  Hall 
relied  principally  on  the  presumption  of  a  grant ;  but  the  court  de- 
cided unanimously  in  favour  of  the  plaintiff,  and  on  the  same 
principles  by  which  I  am  governed  in  the  present  case,  which  is- 
under  precisely  the  same  circumstances. 

.  The  short  sum  and  substance  of  the  case  is  this :  here  is  an  im* 
propriate  rector  who  \s  primdfade  entitled  to  tithes  throughout  the 
whole  parish.  Then  there  is  a  spot  of  land  which  has  paid  no 
tithes.  The  proprietor  claims  exemption  as  general  owner.  He 
does  not  prove  perception  or  usage,  and  all  his  defence  amounts  to. 
ncm^ender  merely. 

There  can  be  no  doubt  about  the  law  on  such  a  case,^  after  the 

fluprm  757.   decision  in  the  case  of  the  corporation  of  Bury  v.  Eoans. 

•  It  is  impossible  to  conceive,  if  the  defendant,  or  those  under 
whom  he  claims,  had  .any  such  right  as  is  contended  for,  that  tliere 

(a)  3  —  702. 
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should  never  have  been  any  such  exercise  of  it  as  would  have  shewn      1816* 
perception,   or  something  tantamount.     I  am  clearly  of  opinion,      j^g^de 
therefore,  that  the  plainti£^  as  impropriate  rector,  is  entitled  to  tithe         v. 
of  these  seven  acres  of  land,  unless  some  stronger  defence  be  set  up    '^*^***^' 
than  mere  non-payment. 

As  to  the  evidence  of  the  lessees  of  these  tithes,  that  Mr.  Clieve- 
landj  a  former  impropriator,  had  told  them  that  this  land  was 
tithe>free,  which  is  brought  forward  to  ^ve  this  defence  the  appear- 
ance of  not  being  merely  non  decimandoy  I  must  observe^  it  is  most 
extraordinary  that  none  of  the  instruments  signed  by  Mr.  Clieve- 
land  say  one  word  of  this ;  and  I  think,  therefore,  that  such  evi- 
dence, unsupported  by  those  instruments,  is  too  slight  But  sup-  v 
pose  Mr.  Clieveland  had  said  so,  it  might  have  been  in  ignorance, 
and  the  law  would  not  allow  him  to  give  evidence  to  destroy  his 
right;  and  I  mistake  this  case,  if  any  stress  ought  to  be  laid  on 
'  such  a  declaration  by  him. 

The  lease  from  the  Bishop  oi  Dromorej  executed  in  1801,  ex- 
cepting the  land  in  question,  is  certainly  more  decisive  evidence 
than  Mr.  ClievelancVs  declaration ;  but  it  is  impossible  to  think  that 
the  bishop  meant  by  that  exception  to  acknowledge  that  the  lands 
were  tithe-free,  or  that  the  title  to  tithe  was  in  some  other  person ; 
for  there  might  have  been  many  good  reasons  for  such  an  excep- 
tion, such  as  a  wish  to  take  them  into  his  own  hands,  or  in  a  case  of 
doubt  not  to  involve  his  lessee,  and  it  is  not  many  years  afterwards 
that  he  files  this  bill,  1809.  The  conversation  and  lease,  there- 
fore^ are  as  nothing  in  this  case.  (Having  re-stated  the  point  on 
which  the  question  depended,  and  observed,  that  the  grant  of  the 
land  without  more  was  rather  negative  evidence  against  the  sup- 
posed grant  of  the  tithes,  his  lordship  concluded  with  saying :) 
I  am  of  opinion,  that  in  fact,  and  in  law,  the  defence^  in  the  absence 
of  other  evidence,  is  nothing  more  than  a  plea  of  non  decimando^ 
and  as  such  not  an  answer  to  the  plaintiff's  claim. 

Wood  Baron,  delivered  a  very  elaborate  opinion  in  favour  of  the 
presumption  of  a  grant  of  the  tithes  in  question,  (f  PrL  3-^7.) 

Graham  B.,  and  ^Fhompson  L.  C.  Baron,  delivered  concurrent 
opinions  with  Richards  B. 

Richards  Baron,  took  occasion  to  observe,  that  the  opinion  said 
to  be  expressed  by  Lord  Ldmghhoraugh^  in  Rose  v.  Calland,  must  Suprai6ss. 
have  been  altogether  extra-jedicial ;  for  that  it  was  impossible  that 
any  such  question  should  legitimately  have  arisen  in  that  case. 
There  could  have  been  no  fair  inquiry  before  the  master,  whether 
the. land  was  tithe-free,  because  the  person  claiming  the  tithes  was 
not  before  the  court,  for  he  was  not  a  party  to  the  record,  {a) 

(a)  This  latter  obaeirTatioD  applied  to  tbc  obsenratioan  of  Mr.  Baron  Wood, 
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^^^^'  56  Geo.  III.    A. D.  1816.    Dom.Proc. 

,,  BuUen.    Appellant. 

lA^  lfidl«^  Qerk.    Respondent.    [4  Dew's  P.  C.  297-] 

Jvnc  10* 

IS,  IS. '  'I^HE  respondent,  Michel^  was  yicar  of  Sturminster  Newton^  county 

8.  c.  of  Dorset.    The  appellant  was  occupier  of  Berber  farm,  in  that 

T^dm^^'  P^"^'^'   ^^  question  was  whether  a  certain  payment  in  lieu  of 
trtnai  tb-     small  tithes  for  that  &rm,  was  or  was  not  a  modus* 
]^^|^^^       The  manor,  and  the  greater  part  of  the  lands  in  the  parish,  and 
the  obMnr-   the  advowsou  of  the  rectory,  formerly  belonged  to  the  abbey  of 
court!  ^^  Glastonbury^  as  did  also  the  advowson  of  the  vicarage  from  the 
time  of  its  endowment  till  the  dissolution  of  the  monasteries  by 
Henry  8*    From  1743  till  1800,   there  were  three  incumb^its. 
There  was  no  evidence  that  any  tithes,  great  or  small,  had  been 
paid  in  the  parish  during  the  memory  of  any  living  person ;  but, 
during  the  three  last  incumbencies,  every  occupier  of  land  in  the  * 
parish  paid  a  certain  money  rate  for  the  small  tithes  of  the  whole 
land,  exclusive  of  the  common  meads,  the  occupier  of  whidi  paid 
a  certain  other  distinct  rate  for  the  meads. 

The  respondent  was  instituted  in  1800,  and  accepted  the  rate 
pajrments  in  1800  and  1801 ;  but  thinking  them  inadequate  to  the 
value^  he  gave  notice  that  they  were  to  determine  on  St  TliomiBufs 
Day  1802,  and  invited  the  occupiers  to  make  new  cmnpositiras^ 
which  being  refused,  and  payment  of  tithes  in  kind  resisted,  he 
BUlfiUdia  filed  his  bill  in  the  Exchequer,  M.  Term,  1804,  against  BuUen^ 
the  ExdM-    WlUiams^  RabbettSf  Dashwood,  and  Atchison^  five  of  the  principal 
occupiers,  praying  on  account  and  payment  of  the  single  value  of 
all  their  tithes,  except  corn  and  grain.    The  defendants  answensd 
separately,  admitting  the  respondents  title  as  vicar ;  but  insistii!^ 
that  the  payments  were  moduses  or  ancient  customary  payments  to 
the  vicar  in  lieu  of  all  tithes,  except  com  and  grain,  exclusive  of 
certain  lands  occupied  by  Dashwood  and  Atchison  in  the  common 
meads,  the  tithes  of  which  were  admitted  to  be  due.    The  cause 
Decrat.       was  heard,  Nao.  1809,  and  on  Mcy  5,  1810,  it  was  decreed,  that 
the  parties  should  be  referred  to  trials  at  law  in  feigned  actions  in 
iHuedi.      the  nature  of  issues  upon  the  several  farm  moduses^  Idd  by  the' 
"**^"        defendants  in  their  separate  answers,  and  account  decreed  as' to  the 
tithes  in  respect  of  the  common  meads.     The  cause  was  reheard 
upon  that  part  of  the  decree  directing 'the  issues,  but  the  Court,  in 
January  1812,  affirmed  the  decree.     The  sixth  issue,  the  only  one 
now  in  question  was,  whether  the  occupiers  of  Berber  Farm  had 
been  accustomed  to  pay,  and  of  right  ought  to  pay  to  the  vicar  of 
Sturminster  Newton  on  St  Thomafs  Day  in  each  year,  a  modus  or 
ancient  customary  yearly  payment  of  51.  Ss.  4(2.,  in  lieu  and  satis- 
faction of  the  tithe  of  hay  and  grass-seeds,  and  of  all  other  tithe- 
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able  matters  and  things,  (except  com  and  grain),  yearly  arising,      1816. 
&c.  upon  the  said  farm  and  lands,  called  Bagbcr  Farm ;  the  ap-    ~»7«ir 
pellant  to  be  plaintiff,  and  the  respondent,  defendant  at  law,  in  the         ▼. 
said  issue.     The  plaintifis  at  law  selected  the  sixth  as  the  first  to     ^'<^*^ 
be  tried,  being  that  of  BvUen.     The  next  record  in  order  was  that 
of  Williams.     The  issues  were  tried  at  Dorchester ^  before  Chambre 
J.  and  a  special  jury,  on  July  17  and  18,  1812.     On  the  trial  of  FtmtiMl* 
die  issues  as  to  Bagber  Farm^  the  appellant  proved,  by  the  testi-  J|^2n«!** 
mony  of  some  old  persons,  that  no  tithes  in  kind  had,  within  tlieir 
recollection,  been  rendered  for  Bagber  Farm ;  but  that  the  above 
mentioned  payment  had  been  annually  made  in  lieu  of  the  vicarial 
tithes.     Receipts  given  by  the  first  of  the  preceding  vicars,  and  his 
successors,  were    produced  to  prove  the  same  payment ;  and  it 
appeared  on  the  cross-examination  of  one  of  the  appellant's  wit- 
nesses, that  the  payments  for  the  rest  of  die  parish,  as  well  as  for 
Bagber^  were  collected  from  one  and  the  same  paper,  called  <*  The 
Rate  Paper."     The  vicar,  on  the  other  hand,  to  shew  the  payment  Reipond. 
was  so  large  that  it  was  incredible^  it  should  have  been  made  so  5^^*^" 
far  hack  as  the  time  of  legal  memory,  produced  several  documents, 
hereinafter  more  particularly  mentioned,  to  prove  the  value  of  the 
vicarage  at  different  periods.     The  respondent  then  offered  to  give 
in  evidence,  1st,  <<  The  Rate  Paper,"  to  shew,  that  the  uniform 
payment  in  lieu  of  tithes  was  not  peculiar  to  Bagber,  but  extended 
over  the  whole  parish :  2d,  Certain  entries  in  a  book,  called  a 
ledger-book  or  chartulary  (hereinafter  more  particularly  mentioned), 
of  the  abbey  of  Glastonbury :  Sd,  Certain  accounts  of  the  recrves 
of  the  abbey  for  the  manor  of  Newton,  (found  in  the  custody  of  the 
Marquis  of  Bath,)  for  the  purpose  of  shewing,  that  the  reeves 
obtained  allowances  and  acquittances  in  their  accounts  with  the 
abbey  for  various  articles  of  small  tithes  arising  from  demesne 
lands  of  the  manor,  as  having  been  rendered  in  kind  at  different 
periods  subsequent  to  the  time  of  l^al  memory.    These  three  last 
heads  of  evidence  were  rejected  by  the  learned  judge,  and  the 
evidence  being  the  same  on  the  second  issue,  verdicts  were  found  Verdict 
in  both  records  in  favour  of  the  moduses.    On  Nao.  10,  1812,  the  ^^,^ 
respondent  obtained  an  order  of  court,  to  shew  cause  why  a  new  Bfodon  for 
trial  should  not  be  granted  on  the  ground  of  the  above  mentioned  «  new 
evidence;  and  cause  having  been  shewn  in  if.  term  following, 
judgement  was  reserved,  and  Macdonald  C.  B.  having  in  the  mean 
time  resigned,  the  matter  was  re-argued  before  Sir  Vickery  Gibbs 
his  successor,  and  the  other  barons,  on  Feb.  21,  1814.    The  ob- 
jection to  the  Rate  Paper,  or  rather  to  the  general  application  of 
it,  was,  that  the  other  payments  were  not  proper  evidence  on  the 
particular  issue :  the  receiver's  accounts  were  not  at  all  produced 
on  the  second  trial.    The  objections  to  the  chartulary  were,  1st, 
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that  it  did  not  come  from  the  proper  custody:  2dly,  That  the 
entry  could  not  be  received  as  secondary  evidence  of  the  endow- 
ment, not  purporting  to  be  either  a  copy  or  extract,  and  that  even 
the  endowment  itself  would  be  bad  evidence :  Sdly,That  at  any  rate 
it  was  not  admissible  evidence  betweoi  the  present  parties'  beii^ 
res  inter  alios  acta.  On  Feb.  25,  1814,  Gibbs  C.  B.  delivered  the 
opinion  of  the  court,  that  the  rejected  evidence  ought  to  have  been 
received  (a),  and  a  new  trial  was  accordingly  ordered. 

The  cause  was  tried  March  18, 1814,  at  Dorchester^  before  Bo^fey 
J.  and  a  special  jury. 

The  evidence  for  the  appellant  consisted  of  the  depositions  of 
several  ancient  persons,  one  of  them  the  tithe-collector,  in  support 
of  the  modus  i  the  Domesday-book,  to  shew  the  state  of  the  parish 
and  the  value  of  the  land  at  the  time  of  the  survey ;  the  chartulaiy 
before  mentioned,  and  in. order  to  introduce  it,  Charles  Barnes 
proved  a  search  in  the  registries  of  the  Bishops  of  Bristol  and 
Salisbury f  (it  did  not  appear  that  any  search  had  been  made  in  the 
augmentation-office,)  for  the  original  endowment,  and  that  none  was 
to  be  found.  Thomas  DamSy  steward  of  the  Marquis  oi  Baihj  pro- 
duced the  book,  called  the  chartulary,  from  the  muniment  room 
of  the  Marquis,  who  was  proprietor  of  certain  lands  which  had 
once  belonged  to  the  abbey,  though  he  had  none  in  Sturmisi^ter 
Newton,  This  book,  together  with  entries  relative  to  the  rights 
of  the  abbey,  contained  a  great  deal  of  miscellaneous  matter.  Also 
Pope  Nicholas  a  Taxation,  of  the  date  of  about  1291,  a  writ  of  od 
quOd  damnum^  and  a  terrier.  Upon  this  evidence  the  jury  found  a 
verdict  for  the  vicar,  and  against  the  modus. 

The  records  of  the  remaining  issues  were  withdrawn  by  consent, 
and  it  was  agreed  that  they  should  abide  the  event  of  this  cause ; 
and  a  rule  of  nisi  prius  was  made  accordingly,  which  was  after- 
wards, May  17i  1814,  made  a  rule  of  court  In  May  1814,  the 
appellant,  on  objections  stated  to  the  admissibility  and  relevancy  of 
the  entries  in  the  chartulary,  obtained  an  order  nisi  for  a  third  trial 
of  the  issue  as  to  Bagber  Farm^  but  upon  cause  shewn,  that  order 
was,  on  January  25,  18^15,  discharged :  the  court,  with  the  excep- 
tion of  Wood  B.,  being  of  opinion  that  the  entries  had  been  properly 
read  in  evidence  against  this  order  of  discharge.  JSu//^. appealed 
to  the  House  of  Lords,  praying  the  house  to  reserve  the  same,  and 
order  a  new  trial  of  the  issue  as  to  Bagber  Farm.  The  reasons  of 
appeal  turned  entirely  on  the  admission  of  the  said  chartulary  as 
evidence.  The  objections  to  which  Were  shortly  these:  1st,  That 
it  was  not  sufficiently  authenticated  by  being  traced  to  its  proper 
custody.     2dly,  Supposing  it  to  be  sufficiently  authenticated,  that 


(a)  Lord  C.  B.  Cl«66<'t  judgement  is  stated  at  length.    (2  Pri.  406.) 
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theeDtries  contained  in  it  are  not  of  sucli  a  nature  as  to  be  legally      1816. 
reoeiTable  in  evidence.    Sdly,  Supposing  it  to  be  su£5ciently  au-   "^j^J^ 
tboiticated,  and  the  entries  therein,  from  their  nature,  to  be  legally         ▼. 
admisMble  in  evidence,  that  they  are  not  appropriate  evidence  widi     ^*^^^^ 
reference  to  the  issue  on  the  record.     4thly,  Because  tliose  entries 
are  not  legal  evidence  as  between  the  parties  upon  the  present 
raoord. 

Sir  &  Bomitty  and  Dauncof  for  the  appellant 

Pdl  and  Giffbrd  for  the  respondent* 

lAjfsd  Eldon  C.  —  I  understand  that  it  was  determined  below,  A  court  of 
both  on  the  first  hearing  and  rehearing,  that  these  issues  ought  to  dmde  on*^ 
be  directed ;  and  considering  that  new  trials  were  afterwards  twice  ^  ^^^^ 
apidied  for,  and  that  on  the  first  application  all  the  judges,  and  on  assistance 
the  second  aU,  except  Baron  Richards^  I  think,  were  of  opinion,  ot^yiry' 
*that  the  directing  of  the  issues  at  first  in  this  case  was  right;  it  is 
difficult  to  say  here  now,  that  to  have,  directed  these  issues  was  im- 
propeTr  and  I  should  not  be  disposed  to  say  any  thing  on  that 
point,  without  looking  at  the  record  and  the  evidence,  and  the 
.whole  proceedings  in  the  Exchequer.     But  I  have  no  difiiculty  in 
saying,  after  forty  years'  experience,  that  a  court  of  equity  has  a 
right  itself  to  determine  questions  of  feet  without  the  assistance  of 
a  jury.     A  court  of  equi^  may,  and  often  does,  in  the  exercise  of 
its  judicial  discretion  call  for  the  assistance  of  a  verdict  by  a  jury. 
But  if  it  can,  to  its  own  satisfecUon,  itself  decide  upon  the  evidence,  ' 
it  is  not  bound  to  send  the  matter  to  be  tried  by  a  jury.     This  is  as  ' 
clear  in  tithe  as  in  other  causes ;  and  if  the  original  decree,  so  fer 
as  it  directed  the  issues,  had  been  appealed  from,  the  weight  of 
evidence  a{^)ears  to  be  so  much  on  one  side^  that  I  should  have 
found  it  difficult  to  say  that  any  issue  ought,  in  this  case,  to  be 
grantee) :  but  issues  were  directed,  and  we  must  now  take  that  this 
was  properly  done.     With  respect  to  the  case  of  the  Warden  and 
Minor- Canons  of  St  Pott's  (a),  that  case  was  decided,  not  merely    ^^^ 
by  the.  humble  individual  who  now  addresses  you,  but  also  by  this 
hoiiae.     The  case  was  brought  here  by  appeal,  and  this  house,  well 
aisigted  at  the  time,  concurred  in  this  doctrine:   that  when  on  Where, on 
the  trial  of  an  issue  out  of  a  court  of  equity,  evidence  is  improperly  ^i^gae  ^^ 
rgected,  if  op  looking  at  that  evidence  the  court  is  satisfied,  that  of  equity, 
though  it  had  been  received,  it  ought  not  to  have  produced  a  dif-  ^p^^l" 
ferent  verdict ;  and  that  if  the  verdict  had  been  the  other  way,  that  [l^J^'Sf*^*  ^f 
verdict  ought  not  to  stand,  the  refusal  to  grant  a  new  trial  is  in  the  satisfied, 
proper  course  of  proceeding.     I  thought,  that  in  the  case  of  the  ^^^Jf^^** 
Minor  Canons  of  St  Paulas  there  existed  no  good  reason  to  direct  received,  it 
an  issne  at  all :  but  an  issue  had  been  there  directed,  and  it  was  ^"^^  '^^ 

t 

(o)  9  Vm.  15^. 
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1816.     considered  tlmt  it  was  properly  done,  as  tlie  x)rder  iiad  ndt  been 

^^jj^      appealed  firom.    Lord  Kemfmi  disposed  of  it  Tery  speedily,  dicre 

▼.         being,  as  he  said,  nodiing  to  try.     Another  issue  in  the  same  case 

J '     iiiras  tried  at  bar  in  the  Exchequer,  and  some  material  evidence  was 

J^epro-  ofiered.    Three  jadges  were  of  opinion  that  this  evidence  ought 

ferent  ver-'  ^^^  to  be  received ;  andone  (Baron  Graham)  thought  that  it  ought 

dic^tbere-  to  be  admitted,  and  upon  that  ground  a  motion  was  made  before 

gnmt  anew  "16  for  a  new  trifd.     I  dedared  that  I  thought  Baron  Graham  in 

^  **  "^      the  right,  and  that  I  should  have  admitted  the  evidence;  but,  eon- 

ccMine  of     sidering  the  nature  of  the  functions  of  a  court  of  equity,  and  the 

'"^••^fif'  principle  upon  which  it  calls  for  the  assistance  of  a  jury,  the  object 

being  to  satisfy  the  conscience  of  the  court,  I  could  not  agree  to 

send  the  case  again  to  a  jury ;  when  even  though  the  evidence  weve 

admitted,  the  verdict  ought  not,  in  my  opinion,  to  be  diflferent; 

and  when  if  it  should  be  so^  tiie  conscience  of  the  couit  would  not 

It  u  a  nice   only  not  be  satisfied,  but,  on  the  contrary,  be  dissatisfied.    And 

distinction    ^^^  j^.  i)eccnnes  a  matter  of  nice  distinction,  if  no  new  trial  ought  Id 

to  saTy  that  '  o 

on  the  ac-  be  granted,  though  evidence  has  been  rejected  which  oi^ht  to  have 
^^^^  been  received,  where  if  that  evidence  had  not  been  rejected  but  adr 
of  evidence,  mittcd,  the  oourt  is  of  opinion,  that  the  verdict  should  be  the 
tohave^h^n  ^™^>  ^  bccomes  a  matter  of  nice  distinction  then  to  say,  that 
rejected,  a  becausc  evidence  has  been  admitted  which  ought  to  have  been  i«- 
ought  tobe  J€<^^9  ^  1^6^  ti^  ought  to  be  granted,  though  the  court  should  be 
granted,  -  of  opiuiou,  that  cvcu  if  that  evidence  had  not  been  received  but  va- 
▼er^,  jected,  the  conclusion  ought  to  be  the  same  upon  the  othcfr  evi- 
^^^^  dence.  I  have  said  so  much  to-day  because  I  tdce  it  to  be  indisput- 
pendentof  &bly  clear,  that  these*  tithe  ^causes,  as  well  as  others,  may  be  decided 
^  evi-  by  ^  court  of  equity  without  directmg  issues ;  the  court,  of  -coiirse, 
It  18  clear  exercising  a  sound  discretion  in  each  particular  case,  as  to  whether 
that  tithe  in  that  case  an  issue  ought  or  ought  not  to  be  sent  to  a  ji^ry*  B«t 
22^^*"  if  there  is  anywhere  a  notion  that  a  court  of  equity  is  bound,  on  all 
others,  may  questions  of  fiict,  to  direct  an  issue  or  issues,  I  say  that -it 'is  con- 
by  a  court  tradicted  by  my  experience,  and  by  the  administraticm  of  the  lamr, 
<^.^^>  for  a.  long  series  of  years.  IS  your  lordships  should  detennme  the 
reoting  question  on  the  first  point,  I  am  anxious  to  protect  this  ^^leoinon 
^^'^^^        -against  an  inference  that  we  decide  any  thing  as  to  irfiat  a  ceurt  of 

equity  ought  to  do  if  the  evidence  had  been  rejected. 
liMdintu-      Lord  Bedesdale  (after  stating  the  t:ase.)  —  The  book  whiA  was 
^^J^^^  produced  as  the  chartulary  or  ledger-book  of  the  Abbey  of  GioMiak^ 
endence      bun/  was  of  this  kind.     The  steward  of  the  Marquis  of  JSaM  pMwed, 
cm^^    that  it  had  been  kept  in  the  muniment  room  of  the  Marquis,  wllo 


of  was  proprietor  of  certain  lands  which  bad  formerly  bdonged  to4he 
modtu^d  Abbey;  and  it  is  well  known  such  books  are  sometimes  feoiid  4n 
the  objec  the  posscssion  of  povatc  individuals  who  have  got  lands  which  had 
itOtr^tOhs     belonged  to  the  Abbey.    The  proper  custody,  perhaps,  was  the 

18 
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AiMgimututiou  Office.    But  the  fiict  U,  tbat  these  cbartulariei  or  1816. 

UigBtAxxjikB  have,  in  some  inittancet,  got  into  the  hand^  of  private  ^^^^^ 

peoKMis,  instead  of  being  kept  in  the  Augmentation  Office.    The  v. 

ins  that  were  made  to  the  reading  of  this  bod£  were  of  three  ^'*^^^ 


^eaeriptions.     Ist  That  the  custody  was  not  the  proper  one;  an  acto,  wiu 
fligection,  however,  which  seems  not  to  have  been  pressed  at  the  ^^  to^the 


fast  trial ;  Sdly,  That  the  entries  did  not  contain  evidence  in  itself  ancient  do- 
proper  to  be  received;  and  Sdly,  that  if  they  did,  the  matter  was  ^hich  are 
m  mier  alios  aeUiy  with  which  the  owper  of  Bibber  Farm  had  ^^^^^^^^ 
nothing  to  do.    With  raqiect  to  the  book  itself,  many  observations  evidence, 
Msre  made  upon  it,  as  containing  matter  not  all  connected  with  the  !?^^^^' 
pnsBfasions  of  the  Abb^*     But  as  &r  as  I  can  judge  from  this  improper. 
wiiliagy  there  aoe  from  ^  16th  page,  for  a  considerable  extent  into 
the  book,  various  entries  with  which  the  Abbey  was  concerned ; 
flkl  8UC|^  as  we  usually  find  in  this  sort  of  books  belonging  to  ab- 
JMei^  for  the  monks  were  in  the  habit  of  transcrilnng  instruments, 
as&r  asthey  related  U> their  own  interests.    It  is  that  kind  of  book, 
tbanefoie,  in  which  ancient  deeds  and  instruments  are  usually  tran- 
scribed for  the  sake  of  reference  and  preservation,  as  is  the  custoip 
of  fiunilies  who  have  a  mnniment*room.     Search  was  made  in  the 

ft 

Biiliop's  ^^egistry  to  ascertain  wh^her  an  endowment  of  the  vicarage 
eodslBd,  but  nuosf'iwaa 'found.    Then  tfab  hook  was  pipduced,  and 
it  contains  entries  whish  appear  to  be  transcripts  of  two  instru- 
ments:   1st  The  ordinance  of  the  Bishop  of  Salisbtay  £ot  the  ap- 
propriation of  the  duuneh  to  die  abbqr.    'Now  it  was  expressly  re- 
4]Qixed  by  the  statute  ISBic.  9.  c 6.  that  on  the  appropriation  of 
parches,  ^e  diocesan  should  ordain  that  the  vicar  be  ^yell  and  suf- 
ficiently endowed^  and  that  statute  I  take  to  have  been  in  affirmance 
of  a. practice  before  existing,  and  that  it  was  previous  to  that  statute, 
required  that  in  cases  of  appropriation  the  vicar  should  be  properly 
endowed,  and  that  it  was  the  duty  of  the  ordinary  to  see  that  it  was 
done.    The  instrument  of  which  this  seems  to  be  a  copy,  is  the 
.ordinance  of  the  bidiqp  on  the  appropriation  of  the  churdi  to  the 
Abhqr  of  Glaskmbmy^  in  which  it  was  provided,  that  the  endoi^- 
ment  should  be  ten  marks  at  least,  '*  qua  valeat  annis  miguUs  ad   ' 
JarmoM  tradi  pro  decern  marcis  adsninuSf  S^d*  This  is  very  important, 
ifit  be  an  authentic  copy  of  an  authentic  instrument,  as  the  next  in- 
strument is  conformable  to  it,  and  is  entitled,  **  Ordinatio  Vicarie  de 
SiwrmimtreJ^   But  it  has  been  said,  that  this  tide  was  not  originally 
in  the  book,  as  itis  written  in  a  very  smidl  compass.  But  in  looking 
over  the  book  I  find  all  the  titles  put  in  the  same  way,  and  the 
matter  is  not  at  any  rate  of  much  consequence*     This  entry  begins 
with  the  words,  ^  Pordomi  EccleM  de  Stumynstre  Vicarie  ordi" 
nande  in  eadem  perpeiuis  temporibusduratur.  mansum  cum  Gardinoj  Sfc^^ 
and  then  expresses  the  several  articles.    That  entry  is  in  conformity 
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1816.     to  Uie  preceding  instrument;  for  if  an  allowanoe  was  directed,,  on 

"^£^^111^    the  appropriation  as  a  provision  for  the  vicar,  and  that  was  not 

▼•^       made,  the  law  was,  that  the  appropriation  was  vend ;  and  tbongh 

at  this  distance  of  time  it  is  to  be  presumed  that  every  thing  was 

rightly  done ;  yet,  at  that  time^  unless  the  vicarage  was  endowed^ 

as  i4)pointed  by  the  bishop's  ordinance,  the  appropriation  was  void; 

and  it  was  therefore  important  for  them  to  preserve  the  ordinatimi 

and  the  Endowment,  making  provision  for  the  vicar  in  the  tenna  cf 

the  ordinance  for  the  appropriation.    Then  these  entries  i^peared 

.  to  be  copies  of  auth^itic  and  cotemporaneous  instruments,  the  one 

immediately  fidlowing  and  correqsonding  to  the  other*    So  the 

.   several  articles  were  enumerated,  and  the  value  of  each,  making 

the  annual  value  of  the  vicarage  9/L  I2u  5^,  after  all  charges 

deducted. 

The  question  is,  whether  this  copy  so  produced  was  properfy 
.admitted  in  evidence  ?  and,  first,  it  was  made  a  question,  whether 
rthe  original,  if  produced,  would  have  been  admissible  evidence? 
.  'Your  Lordships  observe,  that  this  evidence  was  offisred  to  rebut  a 
•presumption  which  the  jury  were  called  upon  to  draw  fix>m  the 
plaintiff's  evidence^  that  this  was  an  immemorial  payment.  To  idiot 
that,  the  vicar  produces  evidence  to  shew  that  it  was  impos^ifale  to 
draw  that  presumption;  because,  from  what  appealed  to  be  tfe 
-value  of  the  whole  at  three  several  tiaies,  and  the  value  of  oaie 
-parcel  at  another  dme,  thu  sum  of  SL  dx.  ^d.  for  Bagber  Farm  was 
so  much  beyond  what  it  could  possibly  have  been  in  the  time  of 
•  Sdch.  1.  that  it  was  impossible  it  couldl)e  an  immemorial  pajnuenL 
Upon  the  principle  of  some  of  the  arguments  of  the  appellant,  no 
evidence  oould  ever  b^  given  to  shew  that  a  modttf  was  too  rank; 
,  yon  never <»n -prove  directly  the  value  of  thaseveral  articles  in  the 
time  of  lUeh.  L    You  can  only  shew  what  has  been  reputed  to  be 
the  value;  and  in  questions  of  reputation,  ref  mUr  alios  acta  is  ao 
objection,  and  so  it  seems  to  be  admitted  in  other  parts  of  the  case. 
'.  The  taxation  of  Pope  Nicholas  was  res  inter  alios  acta*    The  oocu- 
-  pier  of  Bagber  Farm  had  nothing  to  do  with  it.    But  it  is  eyideice 
of  the  value  of  the  vicarage  as  estimated  for  the  purposes  of  that 
taxaticm.    So  the  survey  of  28  H.  8.  is  res  inter  alios  acta ;  but 
these  surveys  are  constantly  admitted  in  evidence,  not  as  an  acca- 
rate  account  of  the  precise  value,  but  as  an  estimate  of  the  value 
from  which  the  jury  may  draw  an  infer^ice.    So  it  is  with  r^gatd 
to   the   inquiskion   ad  quod  damnum^    37  Ed.  S.      The  occupier 
of  Bagber  Farm  had  no  concern  with  it;   but  it  was  admitted 
.  to  shew,  that,   at  that  time^  the  tithes  were  estimated  to  be  of 
such  a  particular  value,  from  which  the  jury  might  draw  their 
inference. 
Tbe  origi-         J  tpke  it,  then,  tlie  original  instruments,  if  they  could  have  been 
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prodooed^  would  have  ttood  on  the  tatne  ground  as  the  taxation  of     YShS. 
Fope  Nicholas^  the  inquisition  on  the  writ  of  ad  quod  damnum^  the      ^^^^ 
sonrey,  and  a  yariety  of  similar  evidence,  such  as  old  leases  of        ▼. 
other  hinds,  from  whidi  the  jury  may  draw  their  inference.    They      ^^^ 
are  evidence  of  reputation  as  to  matters  where  no  other  evidence  ment^  of 
can  be  had  to  rebut  the  presumption  raised  for  the  other  side;  for  ^^^^  ^^ 
it  is  merely  a  presumption.     Thia  being  the  view  I  have  of  the  copiM, 
matter,  die  only  question  then  is,  whether  the  entries  in  this  book  bevaadmi*. 
are  evidence  of  these  two  instruments?    If  the  originals  could  be  "bit  evi- 
prodiiced,  these  ^itries  could  not  be  evidence.     But  search  has  Mtiwori- 
beeo  made,  and  the  originals  cannot  be  found;  and,  as  a  great  guulscaa- 
aothoiity  observes,  if  we  shut  our  eyes- to  that  sort  of  inferior  evi-  foand,  Uw 
denoe,.  in  cases  where  no  odier  can  be  hf^^^fre  shall  do  constant  ?^^^ 
iDJostice.    The  best  evidence  is  often  lost  tfatt>iigh  cardessness,  the.  erideocer    ,  -j 
iojaries.of  time^  and  various  odier  circumstances;  and  secondary 
evideDoe  is  th^i  admitted  to  raise  a  presumption,  or  inference,. 
where  no  direct  evidence  can  be  had.    This,  then,  is  the  next 
best  evidence;    and,  perhi^s,  evidence  still  inferior  might  have 
been  admitted,,  if  this  could  not  have  bten  produced;.    This, 
however,,  appears  to  be  the  best  after  the  original  for  what  is 
it?    These  two  instruments  seem  to  have  been  copied  by  a  per- 
son-  employed  for  the  purpose^  probably  one  of  the  monks,  and 
deposited  amcmg  the  muniments  of  the  abbey,  because  it  was  im- 
portant for  the  interests  of  the  abbey  that  the  instruments  should 
be  preserved;  and  •  for.  the .  same  reason  it  might  be  presumed,  that 
they  were  fiuthfiil  copies ;  atleast^  thei^  appeared  to  have  existed  no 
motive  for  making  them -otherwise,  andthey  were  found  in  a  situ- 
ation where  they  were  likely  to  be  kept.  The  second  instrument  was 
particolariy  important  to  the  abbey,  as  following,  the  appropriation, 
\ad  beii)g  mdence  to  shew  that  the  vicarage  had  been  endowed 
to  the  extent  required,  and  that  the  appropriation  was  consequently 
good  and  not  void.     It  Was  material  for  the  abbey  also  that  the 
values  should  be  correct,  and  especially  that,  they  should  be  high 
eaoogh:  as  it  was  necessary  diat  the  endowment  should  be  of  the 
vidue  of  10  marks  at  least;  and  is  it  credible,  then,  that  if  this 
one  little  &nn  paid  the  sum  of  Si.  Ss.  4id.f  the  circumstance,  when 
they  were  veliung  the  whole  vicarage  tithes,  should  not  have  been 
mentioned  in  thb  instrument?   Thb,  therefore,  is,  in  my  opinion, 
evidence  proper,  to  be  received  and  dedsive  on  the  subject     It  has 
been  objected,  that  the  judge  stated  to  the  jury  that  the  latter  entry 
was  contemporaneous  with  the  endowm^t    Supposing  that  to  be 
a  grOond  of  objection,  it.  is  little  better  than  cavilling  about  words  : 
for  the  meaning  was,  that  it  was  made  about  the  same  time.     But, 
even  critically  speaking,  I  should  be  of  opinion,  that  it  was  made  at 
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I81i^.  the  same  tiin^  and  preceded  the  actaal  appointro^t  of  the  vicar: 
j^^^g^  for  the  words  aris,  **  portidtis»  &c  assigned  to  the  vicarage  to  bfe 
^  ▼•         ordained.'' 

But,  supposing  the  objection  to  the  admission  of  the  entries  in 
^^H^^f^L  this  boolc  as  evidence  to  be  well  founded^  what  is  to  be  done  on  Ac 
were  r^ect-  application  ior  a  new  trial?  The  design  of  the  trial  is  to  inform 
evidence  is'  ^^  cohscience  of  the  court,  and  any  special  matter  ought  to  be 
••'^^^^y  indorsed  on  fiiepostea.  It  is  not  a  verdict  to  be  put  on  record  fiir 
support  the  judgem^t^  fo^  none  is  given  updn  it :  but  it  is  to  inform  the  caa»' 
^<^  and  science  of  dbe  court,  and  that  is  the  right  waj  of  coiisidering  iU 
sdence  of  Then,  wheu  I  Icok  at  what  the  other  evidetice  is^  it  appears  to  me 
^J^^"  amply  sufficient  to  warrant  the  verdict  The  appellant's  evich^ioe 
iofamicdby  is  the  slightest  I  ever  renlethbet  to  have  seen  in  sudi  a  case.  Tbe 
'^  evidence  was,  that  all  the  parish  was  covered  by  these  immetiiorial 

pajrments  to  the  amount  of  about  70/L  a  year  in  the  whole  t  die  verf 
slightest  prescription  of  immemorial  payment.  To  rd)ut  that»  there 
is  die  taxation  of  Pope  NickoiaSf  the  Writ  of  oif  qkod  damnum^  and 
inquisition  thereOn,  in  the  87th  Ed,  S.  aiid  the  survey  of  26  Hen.  8^ 
all  of  which  must  be  founded  <^  the  grossest  error,  if  this  be  a  tme 
immemorial  paym^it  The  inference  is,  that  diis  could  not  be  ati 
immemorial  payment,  Imd  the  verdict  is  therefore  right ;  dioogh  the 
entries  in  this  book  had  been  improperiy  Idmitt^*  The  oonscielice 
of  the  court,  then,  is  sufficiently  informed,  and  there  appears  no 
'  good  reason  to  grant  a  new  trial ;  and,  in  my  opinion,  thefefore^ 

the  judgement  ought  to  be  affirmed.  I  have  gone  more  at  length 
into  the  case  than  usud,  as  the  question  is  of  great  importance  with 
reference  to  the  trial  of  cases  of  the  same  nature;  I  am  satisfied 
that  the  book  called  the  Charhdmy  was  properly  received  in  evi* 
dence,  and  that  if  it  were  not  so,  the  verdict  is  still  rij^t ;  and 
that  the  court  below  was  therefore  justified  in  refusing  to  send  the 
matter  to  anodier  trial. 
The  rate  Lord  EMon  C.  —  After  recapitulating  the  fiicts  of  the  case^ 

tTwd^'  thought  that  the  rate  paper  was  not  merely  good,  but  most  material 
iicnce.  evidence  upon  the  issue,  that  independent  of  the  chartulaty  ihene 
was  demonstrative  evidence  that  there  was  no  modus  ;  thek  Ae  cause 
Was  improperly  sent  to  a  secrad  trial  at  law,  because  he  could  not 
admit  that,  if  a  verdict  was  right,  he  ought  to  durect  or  refuse  a 
new  trial  by  reason  of  any  miscarriage  in  the  conduct  of  the  first 
trial,  for,  in  nine  cases  out  of  ten,  the  object  of  these  issues  was  mis- 
understood ;  repeated  his  observations  on  the  case  of  tbe  Warden 
and  Minor  Canons  of  St  Patd  V.  Morris  (a\  inferring  firom  that 
precedent,  that  it  was  drftcult  to  say  that  in  this  case,  merely  be- 
cause some  evidence  may  have  been  received  which  ought  not  to 

(n)  SVes.  155. 
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be  admilted,  though  Hm  verdlgt  is  good  upon  the  xesl  of  the  evi-     1816. 
denoe  independent  of  that  eTidence^  which  ought,  as  is  contendedy    '  BuiUn 
to  haye  been  rejected ;  that,  in  this  case,  the  House  ought  to  grant         ▼. 
a  new  trial ;  and  that  his  own  opinion  clearly  was,  that  this  verdict     ^*^^' 
was  good  upon  the  rest  of  the  evidence,  and,  that  therefore,  even  chaitukry 
upon  the  supposition  that  the  disputed  evidence  had  been  impro-  *^  entri* 
perly  received^  no  new  trial  ought  to  be  granted.    That  the  entries  ^![^[^^ 
were  properly  received  in  evidence,  also  the  endowment  would  T^'^V 
have  been  receivable,  if  producedt  on  the  same  principle  s$  the  pendant  of. 
ancient  documents,  because  such  issues  must,  he  met  by  such  ge-  |^  ^^* 
gtral  evidence  of  value,  which  evidence  was  demonstrative  that  the  dent  to  n- 
piq^nient  in  thia  case  could  not  be  a  real  modusj  for^  upon  that  sup-  ^r^,^^ 
position,  the  tenth  must  be  of  greater  value  than  that  tenth  and  the  and  no  tmi 
other  nine  parts  together.    That  the  custody  in.  which  the  book  ^^^^^ 
was  fiwnd  was  the  wtural  and  proper  custody.    That  the  entry  directed. 
appeared  to  be  a  transcript  of  the  origmal  instrument,  and  within  custody  of 
the  scope  and  principle^  of  all  the  authorities  ought  to  be  received  ^  chartu- 
as  evidence,  l!Si3*and 

Appeal  dismissed;  an^d  the  ordc^  complained  of  affirmed.  nS^' 

fusing  tbe  new  trial,  affirmed. 

=:  i.      ■     ,     ■■ 

Sittings  after  Tr.  58  Geo.  ill.    A.  D.  1818.     Scac. 

Michel  V.  Bidlen  and  Aitcheson  and  Dashwood  deceased. 

[6  PrL  87.] 

Dauncey  moved,  on  beh^  of  the  defendant  Bidlen,  tliat  the  Where  one 
deputy  remembrancer,  to  ^hoqi  it  was  referred  to  tax  the  plaintiff  co.!^Ld. 
his  coifts  of  this  suit,  as  far  as  respected  Bullen  and  the  other  de-  fius,  where. 
fendaals  deceased,  ai¥l  also  hia  costs  of  the  issues  at  law,  might  decree  for* 
review  his  taxation ;  an4  that,  after  such  reviewal,  he  should  ascer-  f^  ^*^ 
tain  and  apparium  so  much  of  the  costs  as  respected  the  defendant  survived  tiie 
Bidlen  only,  the  sole  surwoing  drfendant  in  this  cause  ;  and  that  the  ^^^ 
said  defendant  might  be  at  liberty  to  file  exceptions  to  the  deputy  fuMd  to  or- 
remembrancer's  report  of  his  allowance  of  the  costs,  the  apportion-  ^^^  ^ 
ment  of  which  was  now  sought  to  be  made ;  and  also  in  respect  of  ajtportunud, 
the  items  complained  of.  J^  ^"" 

Martin  opposed  the  motioOi  survivor 

Bichards  Lord  Chief  Baron.  ^-^  I  never  remember  any  instance  ^SJ|^*^ 
of  a  case  where  the  decree  for  costs  had  been  general,  in  which  a  such  deer* 
defendant  who  has  survived  his  co-defendants  has  beep  relieved  on 
such  an  application  as  the  present  It  may  pojSi^ibly  be  a  hard  thing 
on  the  surviving  defendant,  but  it  is  one  of  the  hardships  which 
neoessarily  belong  to  such  a  case.  No  instance  whatever  is  ad- 
duced of  such  a  thing  ever  having  been  done;  and,  I  think  it  con- 
trary to  every  rule  of  a  court  of  equity.     As  to  the  first  part  of  the 

li  4 


1789  CASES. 

1818.     motion,  it  may  be  referred  back  to  the  deputy  remembrancer  to 
j^^^j^     review  his  taxation,  but  the  latter  part  must  be  reused. 

▼.  -» 

Tr.   56  Geo.  III.   A.D.  1816.    Scac. 

Jwu  ^.  Mytton  y.  Harris.     [8  Pri.  19.] 

A  f(unii  mo-  This  was  a  bill  by  the  rector  and  vicar  of  LlanAfssel^in  the  county 
^fg,^^  oi  Montgomery^  for  tithes  of  hiiy,  clover,  and  clover-^eed,  gathered 
be  esta-  on  a  Certain  &rm  occupied  by  the  defendant  in  that  parish,  called 
proof  of  a  Brym/derwinj  and  for  the  tithe  of  a^tment  The  plidnti£Phad  also^ 
money  pay-  at  first,  prayed  an  account  of  tithe  of  com  and  grain ;  but  ikie  de- 
ibrmiy^'d  fendant  having  pleaded  an  annual  composidon  to  this  demand,  die 
within  Irr.    (^^  ^33  amended  by  omittinir  that  dsSbna. 

ing  me-  ,_,  •  .  ■■ 

mory,  and  The  defendant  having  described  the  extent  of  her  &rm,  aocord- 
^^^^J^  ing  to  its  ancient  parcels  and  those  which  had  been  recently  sub- 
reputation,  stituted  for  some  of  them  under  a  modem  indosure  act,  set  up  the 
u^^  following  moduses :  a  ferm  modus  of  195.  per  annum  in  lieu  of  tithe 
ererbeen  in  kind  of  aljL  grass  whatsoever,  cut  or  mown,  or  made  into  A^, 
kind^  re-  ^^  ^°^  upou  the  Said  ancient  fiurm,  or  die  tidiable  places  thereof; 
batted  by  sd.  per  annum  for  and  in  lieu  of  die  tidies  of  milk  and  calves  of 
terriers  ^  every  cow  having  a  calf  in  the  course  of  the  year ;  and  Id.  for  every 
^ned  by  milch  COW  being  barren,  and  hot  having  a.catf  in  the  course  of  the 
churchwar-  year,  which  were  fed  and  depastured  on  the  said  farm,  all  paj^le 
dens,  ow-  ^t  Easier.  A  further  modus  was  set  up  of  lOd.  per  score  for  and  in 
Home  of  the  lieu  of  the  agistment  tithe  of  all  sheep  a^sted  fbr  hire  throughout 
resident  pa-  ^^  parish  belouirinff  to  persons  not  resident  there. 

rishioners.  *  o    o        r- 

but  not  Several  witnesses  on  behalf  of  the  defendant  deposed,  that  the 

u^^Twn  ^^^  ^^  ^^**  ^^  ^^^  *  ^^°8  ^°*®  ^^^^  P**^'  ^  ^®^  *®  various  othier 
interested  fixed  moduses  foF  hay  and  grass  throughout  the  parish ;  and  that 
held  ac  '  tithes  in  kind  of  hay  and  grass  had  never  within  memory  been 
cordingiy  received  or  demanded.  That  within  their  memory  there  had  ever 
hay  is  pay-  ^^^  P^^^^  to  the  rector  lOtLa,  score  for  hogs,  or  yearling  sheep  de- 
abieinldnd.  pastured  in  the  parish  belonging  to  persons  not  residing  therein; 
granted.       and  2d.  a  piece  for  lambs. 

^^^'**-  The  plaintiff  put  in  as  evidence  several  terriers,  by  the  first  of 

Modutet  of  which,  dated  March  5,  1663,  and  signed  by  the  vicar  and  eight  of 

fm  *  ^'^  the  inhabitants,  it  appeared  that  to  the  parson  and  vicar,  in  the  pro- 

mentof       portion  of  two-thirds  to  the  former  and  one*third  to  the  latter^ 

scTa 'h^    were  due,  "  the  tenth  of  come  and  graine,  hay  and  herbage,  pig 

for  lambs     and  geese,  wool  and  lam,  hemp  and  flax,  and  other  commodides." 

isaliowed.   ^^Qther^  dated  Jfi/y  13,   1675,   and  signed  by  the  minister  and 

churchwardens,  and  five  of  the  inhabitants,  was  in  the  same  words. 

A  third,  dated  in  1684,  signed  by  the  rector,  the  churchwardens, 

overseers,  and  eight  other  parishioners,  stated,  that  **  the  dthes 

of  the  parish  aforesaid,  both  small  and  great,  with  Easier  dudes 
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woo],  lamb,  and  kid,  hay  and  gnune,  lactuals,  pigand  geese,  hemp^  1816. 
and  flax,  and  honey  are  to  be  paid  in  kind,  if  required,  and  diere  ^ivum 
is  Doe  custom,  usage,  or  prescription  to  the  contrary."  Three  sub-  ^v. 
sequent  terriers  were  found,  one  of  the  date  of  1774,  which  was 
signed  by  the  curate,  stated  that  die  rector  was  entitled  to  all  tithes 
in  kind  (except  a  modus  in  lieu  of  tithe  hay)  from  every  &rm  in  the 
parish.  Another,  bearing  date  Afoy  28,  1777,  and  signed  by  the 
same  curate,  was  entitled,  **  a  terrier  of  the  modus  in  the  parish  ot 
LUmdyssd  and  diocese  of  St  Asixph  in  lieu  of  tithe  hay,  delivered 
into  court  the  28th  of  Hay  1777 ;"  and  stated,  that  various  difier- 
ent  sums  were  paid  by  the  several  fiurms  in  the  parish ;  and  amongst 
the  rest  I9s.  by  the  defendant  for  the  iarm  then  occupied  by  her; 
a  third,  bearing  date  1791,  signed  by  the  same  curate,  was  to  the 
same  eSoct^  The  curate  deposed  that  he  had  signed  the  terrier  of 
1777  at  the  particular  request  of  the  officers  and  parishioners,  in 
order  establish  die  moduses. 

Dauneey,  Benyonj  and  Holly  for  the  plaintiff. 

Martin  and  Oa>m,  for  the  defendant. 

nompson  C.  B.  —-The  moduses  of  lOd.  a  score  for  the  hog  sheep^ 
and  2d.  a  head  for  lambs  are  clearly  untenable,  and  there  is  no 
odour  for  setting  diem  up.  As  to  the  &rm  modus  of  195.  there  is 
no  evidence  that  shews  that  such  payment  is  a  modusy  notwithstand- 
ing the  length  of  time  it  has  been  paid.  The  three  first  terriers 
are  condusive.  There  the  '*  tenths*  are  said  to  be  payable  in  kind, 
but  not  a  word  is  mentioned  of  moduses  in  eidier  of  these  ancient 
documents;  the  other  modem  terriers  made  by  the  parishioners 
themselves,  amount  to  the  most  feeble  attempt  to  estaUish  moduses 
that  ever  wis  made,  and  ought  not  to  be  countenanced. 

Graham  B.  for  the  same  reasons,  was  of  the  like  opinion. 

Wood  B.  —  All  the  moduses^  except  the  &rm  moduses^  are  void 
for  uncertainty  in  point  of  law  and  fact;  but  as  to  the  iarm  modus, 
sufficient  evidence  of  its  age  has  been  offered  to  call  on  the  court  to 
send  it  to  a  jury. 

Bichards  B.  —  The  evidence  is  conclusive  and  sadsfectory  in 
fiivour  of  die  plaintiff;  and  it  is  not  necessary  to  send  the  case 
to  a  jury,  (a) 


M.  57  Geo.  III.    A.  D.  1816.    Scac. 

WoUey  V.  Hadfield,  and  odiers.    [8  Pri.  210.]  ^<^'  2i- 

To  this  rector's  bill  for  tithes,  the  following  modus  was,  amongst  A  moduM  of 
others  which  were  afterwards  given  up,  pleaded  by  the  defendants,  pi^yabiefor 
*^  That  from  time  immemorial  there  hath  been  payable  and  paid,  certain 

(a)  Hb  Lordihip  also  obienred,  that  he  should    could  possibly  be  aroided,  unleu  in  the  weU- 
•Iways  oppose  trading  iMues  to  a  jury,  where  it '  known  excepted  cases  of  a  rector  and  heir  at  law* 
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^^1^'  and  of  r%ht  ought  to  be  paid  a£  or  dboul  the  Feasi  otEaster^  oit 
jfT^Og^  when  lawfuDy  demanded  to  the  person  entitled  to  the  tithes  of  the 
▼'  said  rectory  or  parsonage,  as  a  moelus  or  customfiry  paymatf  in 
^^'  lieu  of  the  tithe  in  kind  of  com  and  hay,  and  of  agistment  tithe 
tithes  with-  yearly  arising,  growing  and  renewing  within  the  two  several  town* 
ship,  the  ships  of  Motley  (save  as  aforesaid)  abd  Longden,  the  resfi^diye 
oc^pier  of  ^Joms  of  money  next  hereinafter  mentioned,  to  wit,  within  the  town* 
or  tenement  ship  o{  Motley,  (except  as  aforesaid)  the  sum  of  9s*  ^d.  and  widuo 
^1^^^  the  township  oiLongdm  the  sum  of  2/.  85;  Id.  the  occi^ier  of  each 
ship  respec-  iarm  or  tenement  within  the  said  township  respectively,,  (except  a$ 
X^l^w»-  <^of6^d)  paying  his  rateable  and  proportionable  part  of  the  said 
able  pro-  modus  or  customaiy  payment,  due  from  the  township  in  which  the 
£|^^\,y^  farm  or  land  occupied  by  him  is  situated,"  It  was  objected  to  for 
whom  it  uncertainty,  in  not  stating  by  whom  it  was  to  be  paid,  or  in  what 
paid,  or  in  Proportions  for  each  farm, 
what  pro-         WethereU  and  Spence  for  the  defendants. 

ImuI  for  un-      Martin^  Clarke,  and  Ddfwd^sweU  for  the  plainti£^  were  not  called 
oajMn*y»     on  to  reply. 

composition       I^ompsoH  Chief  Barou. — I  put  this  question :  can  any  evidence 
to  tiiL*^e  ^^P  ^^  modus,  which  is  not  only  defective  in  pohit  of  form,  but 
objections,    also  in  poiht  of  substance?    This  is  not  like  any  other  qMie ibiit  I 
ever  saw  or  heard  of;  it  is  a  tnodus  to  be  paid  by  the  township^  the 
occupier  of  each  &rm  contributing  his  proportion.    Now,  hy  whft 
reference,  or  by  what  means  is  that  proportion  to  be  aso^rlained  ? 
Is  it  according  to  the  rate  or  value  of  the  land?    And  bow  ia  t^ 
to  be  ascertained,  or  to  be  made  known  U>  the  dergym^i  ? 
The  defendant's  counsel  was  perfectly  right  in  saying,  that  there 
'  is  not  the  same  strictness  of  precision  required  in  laying  a  mpdus  }|i 
an  answer  as  in  a  bill;  but  Wll  there  must  be  some  degree  of  cer- 
tainty as  to  the  means  of  coUecting  it,  and  how  it  is  to  be  paid,  and 
from  whom  to  be  demanded.    The  cases  cited  (a)  are  quite  difiiarenV 
this  uncertainty  seems  to  belong  to  no  modus  whatever.     It  seems 
to  me,  this  modus  is  intrinsically  bad,  and  that  it  is  impossible  to 
make  it  good  for  any  thing. 

Grahom  Barcm.  —  I  endrdy  concur  with  my  Lord  Chief  Baron. 
It  seems  to  me  impossible  that  this  modus  can  be  supported.  There 
is  nothing  which  shews  how  the  rector's  right  to  recover  the 
21.  85.  Id.  is  to  be  enforced. .  It  neither  states  by  whom  it  is  pay- 
able, or  the  respective  contribution  of  each  individual,  towards 
making  up  the  amount  within  themselves;  and  even  that  would 
require  it  to  be  shewn  further  to  whom  the  owner  of  the  tithe  was 
to  resort  for  his  remedy,  in  case  the  payment  was  resisted.  You 
tell  him  he  is  to  have  his  proportionable  part  from  this  or  that  o<v 


(a)  Atkins  V.  ffalton,  supra  1406.     AUans  ▼.  Lord  WtUaugMy  <k  Mrokt,  supra  1412. 
HardcasUe  v.  Sdater,  tupra  1S03. 
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copier,  but  what  proportkniable  part  liaa  he  a  right  to  demand  of  1S16. 
etch.  And  as  my  Loord  Chief  Barbn  asked,  **  Howis he  toascer-  ^^^ 
tain  how  that  can  be  come  at?'  ▼. 

Richards  Baron. — I  diink  the  very  statement  upon  the  fiu?e  of   -^''4^' 
the  modta  is  against  it,  (here  fab  lordship  read  the  words  of  the 
moAis  as  set  out  above). 

The  very  reading  of  the  words,  as  it  seems  to  me,  famishes  the 
obyious  objection  to  it  without  niore^  and  puts  the  modus  out  of    . 
question* 

It  was  then  submitted,  that  the  defisndant  might  insist  upon  this 
payment  as  being  a  composition  requiring  notice  to  determme  it. 

But  the  court  decided  that  it  could  not  be  so  considered,  and  for 
the  same  reasons  as  determined  the  rejectbn  of  it  as  a  modusy  for  its 
uncertainty,  applied  equally  to  its  destruction,  when  considered  as 
a  composition,  as  it  was  not  stated  T^hat  the  composition  was,  or 
widi  whom  it  had  been  made,  or  in  what  proportion  it  was  to 
bepauL 

M.  57  Geo.  III.  A.D.  I8I6.  (Arches  Court) 

Bumell  v.  Jenkins.    [2  Phill.  39 1 .] 

Sir  cTMn  NiehM.  *^  This  is  a  proceeding  instituted  in  the  con-  A  rector 
nstory  court  of  Ziemd^  by  the  Rev.  Bichard  Jenkins,  rector  of  hare  been' 
NewUm  Nottage^  county  of  Glamorgan,  against  Edward  BumeU,  a  "  stopped 
fiirmcr  and  parishioner,  for  the  subtraction  of  tithes.    The  court  of  the  sense  of 
Ziofidla^has  pronounced  for  the  value  of  tithes,  m.  twenty  shillings  2&s£^6. 

•  c*  125*  in  toe 

and  costs.  carrying 

The  case  comes  on  here  on  the  same  evidence  as  in  the  court  ^.^^  ^ 

tithes  where 

below.    There  have  certainly  been  irregularities  in  the  proceedings  a  gap  had 
rf  the  inferior  courts.  ^  •"*?; 

pea  up»  an- 

The  fibd  is  in  the  usual  general  form,  no  allegation  has  been  other  being 
^ven  by  the  defendant;  but  he  has  put  in  his  answers,  and  on  j^u^ha 
them  witnesses  have  been  examined;  it  is  not  uncommon  in  the  fallow  field 
country  courts  to  consider  answers  as  a  reqsonsive  allegation,  and  ^^i. 
to  examine  witnesses  upon  them*    The  judffe  had  heard  upon  the  (^ence  of 

the  rector 

admissibility  of  the  answers,  and  each  party  seems  to  have  fiiUy  ^nd  used  by 
understood  the  real  point  at  issue  between  them.  ^  ^*f?^ 

rr«  t  •  f   »  ^  •  himself. 

The  case  does  not  turn  on  any  question  of  nght,  or  quantity,  or 
fslue,  or  setting  out  of  tithes;  but  the  real  question  at  issue  is, 
whether  die  rector  was  illegally  prevented  from  canying  away  the 
tidies^  whether  he  was  ^  let  or  stopped,"  in  the  sense  of  the  stat. 
of  Ed.  6.  (a);  if  so,  double  value  is  to  be  recovered.  The  case 
taming  upon  this  point,  it  certainly  would  have  been  more  regular 
to  have  pleaded  the  facts  separately,  either  in  die  original  libel,  or 

(a)  2  &  3  Ed*  6.  C  13. 


1793  CASES. 

1816.     in  additicMial  articles^  after  the  answers  were  put  in ;  but  this  is  ndt 
done ;  a  strange  proceeding  takes  place,  called  a  designation  of  the 


Jenkmi, 


V.  witnesses,  i:  e.  the  proctors  on  each  side  set  down  a  full  statement 
of  what  each  witness  can  say,  which  is  given  to  the  examiner  to 
examine  by;  this  is  a  very  irregular  and  dangerous  practice;  if  a 
case  depend  on  special  fiusts,  those  fiu;ts  should  be  qiecially  pleaded; 
the  party  may  then  object,  if  thqr  are  irrelevant,  and  the  witnesses 
may  be  cross-examined  to  them.  It  is  only  by  this  mode  of  pK>- 
ceeding  that  true  justice  can  be  got  at,  and  evidence  be  obtained  on 
which  the  court  can  rely.  Designations  and  evidence  taken  on  them^ 
as  has  been  done  here^  are  little  more  dian  ex^parU  affidavits. 

The  plaintiff  is  a  clergyman,  rector  oiNeaaton^  and  resides  there; 
the  defendant  is  a  farmer  who  occupies  two  fields  abnttii^  on  the 
road  leading  from  Newton  to  Nottage,  anotlier  village  in  the  same 
parish,  at  which  he  resides.  One  of  these  fields,  that  nearest  to 
Newton  was,  in  the  year  181S,  a  fidlow;  the  other,  that  nearest  to 
Nottage,  was  mowed  for  hay.  There  had  been  gaps  firom  eadi  of 
these  two  fields  into  the  road,  and  also  fi'om  one  field  to  the  other* 
In  the  course  of  1818,  the  farmer  stopped  up  the  gap  from  the  hay- 
field  into  the  road.  In  this  situation  the  hay  was  made  in  the  fidkl^ 
nearest  Nottage,  and  the  tithe  was  set  out  on  the  20th  oijvfys 
there  being  thus  no  road  to  it  but  through  the  fidlow  field,'  and  the 
gate  in  the  fallow  field  was  nearest  to  the  residence  of  the  rectdi^ 
and  furthest  firom  that  of  the  fiurmer.  It  also  appears,  diat  anodier 
gateway  out  of  the  hay-field  into  the  road,  and  nearer  to  Newtok^ 
had  been  stopped  up  by. a  former  tenant  seventeen  or  eighteen 
years  before;  and  a  new  opoiing or  gateway  was  then  made  nearer 
to  Nottage^  and  dose  by  a  house  called  Portland  Cot;  this  li^teir 
opening  was  the  gap  already  stated  to  have  been  stepped,  up  by 
Burnett.  His  motives  in  doing  this  do  not  appear  to  have  been 
maUdous  and  vexatious,  it  must  have  doused  greater  inconveniaioe 
to  himself  in  carrying  away  his  crops  than  it  did  the  rector.  On 
July  20,  the  tithes  were  iset  out,  and  the  fiurmer  shewed  the  tithing^ 
man  the  way  he  was  to  carry  his  tithe  by  the  gap  to  the  fidlow-fieU, 
and  so  to  the  road.  The  rector,  however,  determined  to  go 
through  die  gap  by  Shortland  Cot^  though  the  other  was  die  nearest 
way,  and  at  hb  suggestion  the  tithing-man  began  to  pull  down  tbe 
stones  placed  in  the  gap;  the  fiurmer  remonstrated,  but  the  clergy- 
man, after  using  very  violent  language,  persisted.  (In  another  part 
of  the  judgement,  however,  it  appears  diat  the  former  resisted  the 
pulling  down  his  fence  by  force,  and  thus  the  rector  finding  him 
resolved  sent  his  cart  away,  p.  401.)  There  is  no  proof  that  there 
was  no  sufficient  gap  by  which  the  dthes  could  be  carried  the  other 
way,  because  it  is  proved  that  it  had  been  used  so  before  by  tbe 
fanner  himsdf. 


iMtUtMi* 
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The  rector,  however,  standing  upon  his  indisputable  right  to      1816. 
go  through  the  gap  by  ShorUand  Coif  insists  upon  it  that  he  has     «^,^^ 
been  ^^  stopped  and  let."     This  is  an  extreme  right,  and  to  establish        t. 
it,  it  must  be  made  out  that  this  was  a  stopping  and  letting  within 
the  statute.     It  appears  in  evidence  that  there  was  another  road  by 
which  he  might  have  carried  his  tithe^  and  that  a  more  convenient 
road,  because  equally  good  and  nearer;   add  he' has  expended 
leveral  hundred  pounds  to  establish  this  right,  to  go  by  a  more  incon- 
venient way.     In  support  of  the  position  of  law,  I  expected  some 
authority  in  point  to  be  adduced,  in  which  it  was  laid  down,  that  if 
a  fiumer  had  once  ipade  an  openings  and  tithes  had  been  carried 
through  it,  he  may  not  afterwards,  for  his  own  convoiience  and 
oecupfeUion,  shut  up  that  openings  even  though  he  make  another 
through  which  the  rector  can  as  conveniently  carry  his  tithes. 
Csses  have  been  cited  from  the  common  law,  in  which  prohibitions 
iiave  been  refused  to  shew  that  the  court  may  dedde  on  the  way  by 
which  the  parson  is  to  carry.     This  court  caimot  decide  on  a  strict 
question  of  the  right  of  way.     The  only  question  I  can  decide  is, 
whether  he  was  legally  obstructed.     It  is  laid  down  by  Sir  Simon 
D^^{a\  that  ^*  if  the  owner  of  the  soil,  after  he  has  set  out  his 
tidies  dints  up  the  way,  it  is  no  good  setting  out;"  but  here  there  is 
no  shutting  up  of  the  way ;  the  farmer  did  not  refuse  to  allow  the 
rector  to  carry  away  the  tithes ;  this  gap  was  stopped  up  as  before : 
there  was  another  opening  equally  convenient,  through  which  the 
rector  was  invited,  and  through  which  the  farmer  carried  his  own 
dop.    How  can  any  court  of  justice  h6ld,  that  by  this  the  statute 
was  violated?-    But  it  must  not  be  understood  by  this,  that  the 
fiurmer  may  stop  a  way  convenient  to  the  parson  if  he  open  another 
which  is  convenient  to  himself,  but  which  may  be  very  inconvenient 
*  to  the  parson,  especially  if  it  be  done  with  a  vexatious  intention, 
such  a  proceeding  may  amount  to  an  absolute  obstruction,  and  to 
a  fraudulent  denial  of  tithes.     I  by  no  means  lay  down,  that  the 
&rmer  may,  at  his  pleasure,  stop  up  a  gap  and  subject  the  clergy- 
man to  unreasonable  inconvenience. 

This  is  not  a  case  of  that  sort  Again,  if  the  rector  could  rest 
bis  case  on  an  ancient  right  of  way,  (how  far  such  a  case  could  be 
tried  here,  collaterally,  I  do  not  say)  yet  this  opening  was  only 
made  a  few  years  before.  It  is  shewn  by  several  of  the  witnesses, 
that  there  was  an  older  way  than  this  which  was  stopped  up  by 
a  former  tenant 

The  grounds  on  which  the  Chancellor  of  Uandaff' decided  this 
question  are  not  set  forth ;  but  he  called  for  information  respecting 
a  verdict  on  a  trial  between  the  same  parties  at  the  great  sessions  at 

Cardiff^  one  should  have  been  led,  dierefore,  to  expect  that  that 

*  - ■ 

(«)  P.  a.  c.  H. 
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verdict  woidd  haye  been  the  ground  of  hu  sentence;  but  it  is  exactly 
the  contrary.  The  issue  appears  to  have  been  substantially  the  same 
in  both  cases.  BurneU  brought  an  action  for  damages  against  the 
rector  tar  not  carrying  away  the  tithes  when  they  were  set  out. 
Jenkins  pleaded  not  guilty,  set  up  the  obstruction  of  the  legal  road^ 
and  BumeU  obtained  a  verdict  The  ground  must  have  been,  that 
there  was  no  right  of  way,  and  that  the  rector  was  not  obstructed. 
I  am  entirely  of  the  same  opinion :  I  think  the  rector  was  not  let 
or  hindered  in  carrying  away  his  tithes,  and  that  he  had  a  fiur  and 
reasonable  opportunity  of  carrying  them  away;  on  these  grounds  I 
reverse  the  sentence. 

Under  the  circumstances  of  misconduct  in  both  partieSf  the 
learned  judge  dismissed  the  cause  without  costs  in  the  court  below^ 
but  condemned  the  respondent  in  the  costs  of  the  appea),  ob- 
serving that  the  court  of  Llandqff^  ought  to  have  dismissed  the 
defendant,  but  without  costs,  or  with  something  merely  nomine 
expensarum.{a) 


^ 


Mttrckl» 

To  support 
the  defence 
of  Gomposi- 
tioo  rcii]y 
tiiedeed 
crestiiig  it 
must  be 
shewn,  or 
evidence 
mwea  that 
It  has  ex- 
isted. 
If  the  de- 
fence of 
composition 
real  is  set 
up,  it  can- 
not be  after- 
wards relied 
on  as  afiuH 
dut. 

What  is  the 
real  nature 
of  the  de- 
fence, whe- 
ther modus 
or  composi- 
tion real  is 
to  be  col- 
lected from 
the  answer. 


Sittings  ftfter  H.  57  Geo.  III.    A.D.  181 7»     Scac. 

Wardj  Clerk,  v.  Shepherd  and  others.     [3  Pri.  608.] 

Wood  Baron,  (i)  —  The  case  of  Ward  and  Shepherd  now  stands 
for  judgement,  and  I  am  sorry  to  say  that  in  this,  as  in  most  others 
involving  the  same  point,  I  am  compelled  to  differ  from  the  rest  of 
the  court,  and  that  arises  from  my  notion  of  the  principle  of  law 
on  which  I  judge  this  sort  of  case,  differing  most  materially  from 
those  formed  by  the  rest  of  the  court,  and  on  which  their  judgement 
proceeds. 

The  principle  on  which  I  go  in  all  these  cases  is  this,  that,  where 
for  a  length  of  time,  as  &r  back  as  living  memory  goes,  there  has 
been  a  modus  or  an  ancient  composition  paid  in  lieu  of  tithes,  it  is 
to  be  presumed  that  it  had  a  legal  origin.  Upon  this  principle 
courts  of  law  proceed,  and  I  myself  see  no  good  reason  why  courts 
of  equity,  when  they  are  deciding  on  a  legal  question,  should  not 
adopt  the  same  rules;  they  are  rules,  I  am  sure,  founded  on  public 
convenience,  and,  if  adopted  and  adhered  to,  would  prevent  a  vast 
deal  of  litigation  in  causes  of  this  description. 

Another  rule  is  this,  that,  where  it  appears  upon  the  whole  of  an 
answer,  and  from  the  evidence  to  support  that  answer,  that  there  is 
a  good  defence,  although  the  answer  may  not  be  drawn  so  pre- 
cisely and  formally,  or  technically,  as  it  ought  to  be,  that  ddence 


(a)  On  the  paraon*s  ri^t  of  way,  see  JBoaworth        (b)  Thompson  C.  B.  was  absent  from  ill  heal^ 
▼.  Limhrick,  supra  1109.     Cobb  Y.  Seiby,  1  N.R.    and  Richards  B.  bad  proceeded  on  cticuit. 
466.  supra  1644, 
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ongfat  to  prencH;  these  wre  t!ie  two  ^principles  on  which  I  judge     1817. 
this  case. 


fFard 

I  -wfll  4ipw  «tnte  what  it  is:  the  bin  was  filed  by  the  plaintiff  as         t. 
rector  of  theparisfa  of  Langkyy  or  -Church  Langleyj  in  the  county    **^^' 
if  Derby,  against  ibur  persons  to  recorer  the  tithe  of  a  certain  Tbe  objec. 
ifistrict  in  diat  parish  called  MeyneU  Langley,  consiadng ^  about  Zwingr' 
one  thousand  acres  of  land.     His  title  is  that  he  is  rector,  and,  composition 
'tben^jre,  he  lias  nothing  more  to  do  than  to  prove  be  is  rector,  u^ge,  i. 
The  defendants,  by  way  of  defence,  deny  that  he  is  entitled  to  tithes  founded  on 
in  kind,  becanse,  they  say,  there  has  been  a  composition  reaJ,  and  nuUum 
•fliey  doitbtnot  to  prore,  that,  long  before  Ae  reign  of  her  Majesty  *J^^  ^ 
«Qncen  ^BUssabdSh,  a  certain  close  or  parcel  of  land  now  divided  into  m, 
'fenr  parts  or  doses,  commonly  caHed  or  known  by  Rename  of 
SnapeSj  lying  within  the  district  or  divimon  of  the  parish  called 
Myndl  'Lan^kyj  and  containing  by  estimation  thirty-two  acres  and 
aliorse-gate,  or  horse-grass,  or  tiie  privilege  of  keeping  <n:  depas- 
taring^  borse^fliroaghoirt,  or  attdi  times  of  the  year,  in  a  parcel 
of  land  in  tfie  said  district  or  division  of  the  parish  called  Tlhe  Park, 
was  given  or  set  out  by  the  persons  who  were  then  seised  of  those  . 
premises  to  die  vector  in  lieu  of  tithes,  and  that  the  dose  and  horse- 
grass  were  Aen  duly  conveyed  to  the  tiien  rector  of  tbe  paridi  in 
due  form  of  law,  and  tliat  no  tithes  whatsoever  either  great  or  small 
have  since  been  paid.     So  that,  by  this  first  finswer,  they  set  up  a 
composition  made  before  the  reign  of  Queen  Elizabeth. 

In  the  second  answer,  for  the  bill  is  amended  for  some  purpose 
or  odier,  and  there  is  a  second  answer  put  in  by  the  d^ndant,  >on 
the  biliiiaving^  been  so  amended,  to  interrogate  them  as  to  whether 
they  had  any  composition  deed  in  their  custody  or  not  They- say, 
^'  that  they  have  no  such  composition  deed  in  their  custody^  "Imt 
that  they  have  been  informed,  and  believe  it  to  be  true,  that  a 
great  number  of  ancient  documents,  deeds,  writings,  and  other 
instruments  relating  to  the  possession  of  the  churehfs  within  the 
diocese  of  Litchfield  and  Coventry ,  were  destroyed  during  the  time  of 
the  civil  wars,  and  that  many  evidences  and  writings  which  ought 
to  be  foand  in  that  cathedrd  have  been  lost  or  destroyed ;"  and 
then  go  on  to  state  farther  what  they  had  not  done  in  the  fonner 
answer.  *^  That  it  appears  from  a  terrier  of  the  parish.^f  Lang^, 
exhibited  in  the  year  1612,  which  appears  to  have  been  signed 
by  Thomas  White,  the  rector  of  the  parish,  fuid  by  the  diurdi- 
wardens  of  the  parish  and  divers  other  persons,  that  the  close  called 
the  Little  Snapes  and  the  horse-gate  in  the  parish  had  been  accepted 
by  the  predecessors  of  the  said  Thomas  White^  in  lien  and  re- 
compence  of  MeyneU  Langley  tithes,  and  that  the  same  had  been 
continued  time  out  of  mind,  by  way  of  composition."  Now,  some 
stress  may  be  laid  upon  the  words  *^  by  way  of  composition ;"  but 
"  by  way  of  composition"  may  mean  a  modus,  for  there  is  no  di?* 
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1817.     ferenoe,  that  I  know,  betweoi  a  composition  real  and  a  tnodust  ex- 
-^^-7-    cept  that  one  is  made  within  the  time  of  legal  memory,  and  that  the 
▼.         Other  18  before  the  time  of  legal  memory,  and  they  may  both  be 
^^'P^^^    called  compositions.    They  then  state  that  it  appears,  by  that  ter- 
rier, that  such  composition  had  been  continued  time  out  of  mind; 
and  that  must  mean  from  time  immemorial,  for  that  is  the  l^gal 
sense  and  meaning  of  the  words  '^  time  out  of  mind." 

Then  they  go  on  to  say,  **  it  appears  from  divers  other  terrier% 
and  in  particular  by  a  terrier  exhibited  of  the  year  1701,  that  the 
whole  of  the  lands  in  Meynell  Langley  were  exempted  from  the  pay- 
ment of  tithes ;  and,  they  believe^  that  no  tithes  in  kind  arising  out  of 
this  division  have  ever  been  paid  to  or  received  by  the  onnplainaiH^ 
or  any  of  his  predecessors,  rectors  of  the  parish  of  Church  Lan^i^ 
from  die  time  whereof  the  memory  of  man  is  not  to  the  contrary;** 
now  those  are  strict  legal  terms  of  prescription  of  custom ;  and 
*^  that  all  the  lands  within  the  said  dbtrict  are,  and,  from  the  time 
aforesaid  have  been  by  prescription,  or  otherwise,  legally  exempted 
or  discharged  from  the  payment  of  all  manner  of  tithes ;''  but,  al- 
though it  alleges  *^  or  otherwise,^*  yet  it  alleges,  ^^  that  from  die  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  it  has  been  ex- 
empted,*'  and  that  dierefi»*e  does  not  vary  it ;  ^^  and  that  the  redcws 
of  the  same  parish  for  the  time  being  have,  from  the  time  aforesaid 
(that  is,  from  time  immemorial)  held  and  enjoyed  the  said  dose  or 
closes  called  the  lAtUe  Snapes  and  the  said  horse-gate  in  lieu  and 
full  satis&ction  of  all  dthes  both  great  and  small  yearly  arising 
within  that  district"  So  that,  thus  far,  it  appears  most  undoubtedly 
to  be  a  defence  founded  upon  immemoriallty.  Then,  there  are 
some  words  afterwards  which  may,  perhaps,  require  to  be  ex- 
plained, because  they  say  that  they  have  not,  owing,  as  they  be- 
lieve, to  the  ancient  documents,  evidences,  and  writings  formerly  in 
die  registry  of  the  cathedral  church  of  Litchfield  having  been  lost 
or  destroyed  as  aforesaid,  been  as  yet  able  to  find  that  deed  of 
composition. 

Upon  this  bill  and  answers  depositions  have  been  taken,  and  by 
those  depositions  this  case,  which  is  insisted  on  on  die  part  of  the 
defendants,  has  been  fully  proved.  It  has  been  proved  diat,  in  the 
year  1612,  there  was  this  terrier,  which  was  signed  by  the  rector 
of  that  day,  and  was  written  three  or  four  years  afier  the  reign  of 
.  Queen  Elizabeth^  and  they  speak  of  it  as  of  time  out  of  mind,  so 
that  there  is  no  doubt  that  it  existed  before  that  time ;  so  that  if 
.  we  carry  it  back  to  for^  years,  or  some  distant  period,  so  as  to  give 
it  an  origin  before  diat  time,  i4iy  may  we  not  go  as  &r  back  as  the 
time  oi  Richard  1.  P  They  have  also  proved  other  terriers  which 
mention  the  same  thing.  There  is  some  little  variaticm  as  to  the 
quantity  of  the  Snapesj  but  that  cannot  make  any  difference,  be- 
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cause  they  are  defined  by  name.    They  have  also  proved  by  their      1817. 
evideooe^  that  this  horse-grass  is  rented  by  the  owner  of  tlie  park,       ^.^^ 
who  pays  a  sum  of  money  for  it     So  that  a  case  of  an  immemorial         v. 
-modus  or  composition  has  been  clearly  made  out  in  evidence,  as  it    ^"^t*^^- 
is  asserted  by  the  answers. 

Now  there  are  two  questions  arising  upon  this ;  first,  Whether 
this  is  a  composition  real,  and  on  that  I  think  diere  can  be  no 
doubt;  but,  however,  it  is  said  that  a  composition  real  cannot  be 
proved,  unless  you  produce  the  deed,  or  give  evidence  of  its  ex- 
istence. With  respect  to  that  point,  I  have  already  given  my  opi- 
Dioo  very  fiiily  in  the  case  of  Bennett  v.  Neale^  and  therefore  it  will  Suprai678« 
be  unnecessary  to  repeat  it  I  still  continue  of  the  same  opinion, 
sod  insist  that,  upon  all  principles  of  law  and  justice  a  composi- 
tion deed  ought  to  be  presumed  from  length  of  usage  and  enjoy- 
ment; but  I  will  not  go  into  that,  because  it  is  sufiicient  to  refer 
to  Mr.  Wtgktwidfs  book,  p.  S24.  where  I  find  my  opinion  given 
very  fully. 

Hie  earliest  case  is  that  of  Robinson  v.  Appleton^  which  was  Supra  iioi. 
somebody's  manuscript  case,  whose  I  cannot  tell,  but  it  b  quite 
loose,  and  seems  to  have  arisen  widiout  any  argument     It  has, 
hovi^ever,  been  implicitly  followed  ever  since.  But  before  that  time  I 
find  a  case  in  which  Lord  Hardmcke  sent  a  composition  real  to  be 
tried  when  there  vms  no  evidence  of  any  deed  or  of  any  thing  like 
it,  as  it  appears  to  me.     I  allude  to  the  case  of  the  Archbishop  of  Supra  772. 
York  V.  Hayter  and  Stapleton^  2  Aik.  156.     That  was  a  bill  filed 
by  the  Archbishop  of  York  against  Dr.  Haj/ter  and  Sir  Miks  Sta^ 
jdetan  for  an  account  of  dthes,  and  to  establish  tlie  custom  of  setting 
^utthecom  in  stooks  or  stacks  (see  the  same).     There  was  uo- 
ihing  in  that  case  to  establish  that  real*  composition  but  the  evi- 
dence of  usage,  and  no  objection  was  taken  on  that  ground.     At 
that  time  of  day  it  never  occurred  to  that  great  judge,  who  was  a 
judge  both  of  law  and  equity,  that  usage  would  not  be  evidence  of 
«  real  composition ;  twenty  years  after  came  Robinson  v.  Appleton^ 
which  has  been  followed  ever  since :  but  I  protest  against  that  cose 
4dtogether.  That  decision,  however,  is  not  one  which  we  are  particu- 
larly called  on  to  consider  upon  this  occasion.   My  position  is,  that, 
upon  this  answer,  and  upon  the  evidence,  a  decree  ought  to  be 
Blade  in  fovour  of  the  defendant,  or  that  an  issue  ought  to  be  di- 
rected to  give  him  an  opportunity  of  trying  this  immemorial  com- 
position, fo/  I  conceive  that  the  second  answer  has  put  it  on  that 
footiiig.    It  was  so  considered  by  the  counsel  in  argument,  and  evi- 
dence has  been  read  to  it ;  or  otherwise  in  reading  that  evidence,  if 
it  does  not  upply^  we  have  lost  a  good  deal  of  time :  and  why  should 
we  hear  sucli  evideiKe,  if  it  were  a  cas6  wherein  we  ought  not  to 
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1817.     admit  it;  I,  lioweirer«  conader  that  it  whb  right  to  admit  the  fsyir- 
dencei  and  for  that  purpose. 

NoWf  in  order  to  prove  dije  position  -which  I  set  out  withf  thatp 

Sk^ihird.  ^here  \i  appears  upon  the  whole  of  a  4»im$  ihat  there  is  a  gpoA  de- 
fence, that  defence  ought  to  prevail,  although  it  may  Qot  have  been 
formally  and  technically  put  on  the  record,  I  dial!  nefi^r  to  some  of 
the  cases  to  be  found  in  die  books  which  warrant  me  in  maiotainii^( 
that,  in  thb  case,  though  there  fnay  be  something  in  the  first  ao*- 
swer,  which  seems  to  confine  the  usage  within  the  time  of  legal 
memory,  yet  if  the  evidence  is  fiiirly  set  out,  and  thl^t  proves  it  to  b^ 
«n  immemorial  composition,  an  issue  ouj^  to  go  to  try  whether  it 
4s  such  an  immemorial  composition  or  not,  if  this  rector  (:boosqs 
to  try  it 

Supimi4i8.  Of  the  aixthorities  I  will  mention,  the  first  is  the  case  of  Aikim  v« 
Lord  WiUoughby  de  Broke*  In  that  case  it  was  set  up,  that  thena 
was  an  immemorial  payment  due  and  payable  by  the  owners  and 
occtqpiers  of  certain  lands,  by  way  of  modus  or  composition,  whereas 
the  daim  of  exemption  set  up  being  against  common  right,  must 
be  accurately  defined.  With  respect  to  the  first  objection^  the 
Chief  Baron  says,  ^^  to  the  modus  set  up  in  this  case  several  olyectioos 
}iave  been  taken ;  first,  it  has  been  argued,  that  it  is  not  laid  with 
sufficient  certainty  to  found  a  decree,  and  if  this  were  a  lull  to  estar 
blish  these  moduses^  that  might  be  the  case,  but  in  an  answer  audi 
strictness  is  not  requisite;  if  it  appears  tliat  there  is  a  good  de&no^ 
that  is  su£Bcient."  So,  here,  I  .say,  it  does  appear  that  there  is  a  good 
defence,  and,  therefore,  that  is  sufficient,  just  as  much  in  this  caae 
as  it  was  in  the  case  of  Atkins  v.  Ijord  WiUoughby  de  Broke* 

Soprmi4sa.  Another  case  in  which  I  find  the  same  doctrine  is  StruU  v.  B^ker* 
In  that  case  there  was  a  bill  filed  to  establish  the  rector's  ri^t  to 
tithes,  and  for  an  account;  the  defence  was  a  presgriptipn  de  nm 
decimando  in  que  estate  as  to  two-thirds  possession  by  the  lord  of 
the  manor,  under  an  apparent  title  by  various  conveyances,  &Cif 
stated  by  the  answer  firom  S7  Hen.  8.  of  the  lands  with  tithes  gener* 
ally,  or  two-thirds  specifically,  with  evidence  of  reputation  and  no*- 
tice  to  the  plaintifi^,  who  had  purchased  the  advowson  and  was 
lessee  of  the  tithes,  so  that  that  was  pleaded  as  an  exemption  with 
respect  to  two-thirds  of  the  tithes.  Now  it  turned  out  upon  the 
evidence,  that  it  was  not  an  exemption,  and  so  far  from  it,  it  was  a 
portion  of  two-thirds  of  the  tithes  that  the  defendant  was  entided 
to;  and  see  what  the  court  say  upon  that  subject,  when  the  objectioa 
is  taken.  The  court  states,  that  <^  the  defence  is  very  fiurly  to  be 
collected  firom  the  answer.  The  person  who  drew  it,  if  he  knew 
what  a  plea  was,  did  not  mean  to  put  in  a  plea  of  prescription 
against  the  demand  of  the  tithe.    That  plea  not  only  in  sulistance^ 
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but  m  the  nuttinar  in  which  this  is  expressed,  or  *  by  other  lawfbl     1817. 

wsyi  or  tneniSy'   would  be  clearly  bad.     It  is  quite  impossible 

it  couM  have  stooil:    he  could  not  apprehend  he  was  drawing  a        r. 

plea ;  but  the  answer  has  very  fiurly  set  out  all  the  &cts  which    ^^^f'*^^ 

conatitiite  die  defimce,  and  put  the  plainti£&  in  possession  of  all 

die  case  he  it  to  meet,  and  it  is  no  matter  how  it  is  argued  in  the 

answer.* 

Now,  apply  that  to  the  present  ca%e :  do  not  the  defendants,  in 
this  case,  fidrly  set  out  all  the  fiurts  which  constitute  the  defence? 
and  they  gire  evidence  to  prove  them.  They  produce  the  terrier 
of  161^  reciting  this  to  be  an  immemorial  composition ;  they  state 
that  tfiere  are  terriers  subsequent  to  that  which  recognise  it ;  also 
they  state  that  the  horse-grass  has  been  occupied  by  the  owner  of 
the  land,  he  paying  a  rent  for  it.  All  that  is  stated  and  proved. 
Thai  is  there  not  a  foil  and  fair  d^ence  stated,  so  that  the  plaintiff 
cannot  be  surprised?  The  evidence  fully  establishes  the  case  as  stated; 
and,  when  it  is  fiilly  proved,  what  does  it  matter,  if  it  should  be 
incorrectly  stated  in  point  of  time  of  commencement  ?  A  defendant 
is  not  to  be  confined  to  time.  You  state  your  whole  case,  and  put 
the  plaintiff  in  possession  of  that  case;  how  does  it  signify  that  it  is 
ascribed  to  a  wrong  origin,  when  he  might  have  ascribed  it  to  a 
better?  You  must,  undoubtedly,  put  the  plaintiff  in  possession  of 
all  the  case  he  is  to  meet ;  but,  having  done  so,  it  is  no  matter  how 
it  is  argued  in  the  answer. 

Bnt,  in  latter  days,  there  has  been  another  case  in  which  I  had 
ihe  honour  of  giving  my  opinion ;  that  is,  the  case  of  Clarke  v. 
Porter,  {a) 

Tliat  was  a  bill  filed  by  the  vicar  of  Great  Wallham^  who  claimed 
die  small  tithes :  the  defendant.  Porter^  was  the  occupier  of  a  farm 
which  belonged  to  the  President  and  Governors  of  0117/8  Hospital, 
m  that  parish.  The  defendant  claimed  to  be  exempt  on  the  ground 
that  those  lands  had  belonged  to  the  dissolved  priory  of  Leigks. 
That  was  the  defence  set  up,  but  that  turned  out  not  to  be  the 
precise  exemption,  for  it  appeared  that  in  point  of  fact  those  lands 
had  never  been  parcel  of  the  possessions  of  Leighs  Priory^  but  had 
bdonged  to  Littley  chapel,  a  free  chapel,  given  by  the  statute  of 
££6.  to  the  crown,  fit>m  whence  the  title  was  derived  by  the 
hospital ;  and  the  Solicitor-General,  who  was  for  the  defendant  in 
that  case^  said,  that  he  was  ready  to  admit  that  the  answer  was 
drawn  on  a  mistaken  view  of  the  question ;  but,  taking  the  answer 
to  have  been  drawn  on  a  mistaken  view  of  the  question,  and  that 
they  were  misled  in  supposing  the  lands  to  have  belonged  to  Leighs  . 
Priory  \  yet,  if  they  should  appear  to  have  been  exempt,  as  part 

(«)  H,  48  Geo.  3.  A.D.  1808. 
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1817.  of  a  fi-ee  chapel,  why,  he  asked,  is  the  defendant  to  be  deprived  of 
the  benefit  of  it?  as  whether  it  belonged  to  Leigks  Priory  or  not  wa« 
V.  perfectly  immaterial,  for  they  had  an  opportunity  of  negativing  that. 
**^'*  It  was  contended,  on  the  other  hand,  that  as  the  defendants  hod, 
by  their  answer,  put  their  defence  on  a  title  which  supposed  the 
tithes  to  have  been  parcel  of  the  possessions  of  tlie  Priory  otLeighs^ 
and  which  was  fiilly  negatived  by  the  evidence,  the  court  ought  to 
decree  against  the  defendants :  but  the  court  were  of  a  contrary 
opinion ;  they  said  tliey  ought  to  look  at  the  whole  case,  and  see 
whether  the  plaintiff's  title  as  vicar  was  made  out,  and  they  directed 
that  the  plaintiff  might  have  an  issue  to  tr}'  his  title  of  vicar,  if  he 
pleased,  which  at  first  he  declined,  but  afterwards  he  took  an  issuer 
and  failed  on  tlie  trial. 

Now  these,  in  my  mind,  are  strong  authorities  to  shew  that  you 
-ought  not  to  look  minutely  and  strictly  to  these  pleadings,  but  to 
say  whether  there  is,  in  substance,  a  good  defence ;  and  if  upon 
the  whole  case,  as  it  turns  out  before  the  court,  you  see  that, 
although  there  be  no  existing  proof  of  a  deed  of  composition,  there 
is  still  proof  of  immemorial  non-payment,  the  party  ought  to  have  the 
benefit  of  it.  Therefore  I  am  of  opinion,  that  the  defendants  are 
entitled  to  an  issue  to  try  whether  this  is  an  immemorial  composi- 
tion or  not.  (a) 

Graham  Baron. —  My  learned  brother  Wood  has  very  truly 
stated,  that  in  this  case  tliere  is  a  difference  of  opinion  among  the 
S  judges ;  and,  undoubtedly,  I  do  not  mean  to  say  that  this  is  not  one 
of  those  cases  which,  among  the  several  which  we  have  before  us, 
have  more  than  all  the  rest  justified  the  time  which  tlie  court  have 
taken  to  make  up  their  minds  upon  the  subject;  and  I  am  very  free 
to  say,  that  in  the  opinion  which  I  have  formed  upon  the  present 
occasion,  I  have  come  to  the  conclusion  which  has  determined  my 
decision,  with  a  considerable  fluctuation  of  opinion  in  the  course  of 
my  enquiries  upon  it;  but  upon  the  fiiUest  consideration  that  I  can 
give  to  the  subject,  it  really  does  appear  to  me,  that  upon  the 
present  occasion,  the  defence  put  upon  this  record  cannot  be 
sustained. 

The  bill  has  been  stated,  and  the  circumstances.  It  was  filed 
for  the  tithes  of  a  very  large  district  of  this  parish  of  Church  Latig* 
ley^  which  is  divided  into  two  districts,  and  that  is  met  by  a  claim 
of  exemption  fi-om  the  payment  of  tithes  by  the  defendant,  as  set 
forth  in  his  answer.  Now,  the  short  ground  of  my  opinion  is  this ; 
that  taking  the  original  answer,  and  the  answer  to  the  amended 
bill  together,  the  defendant  has  substantially,  and  in  strict  language, 
put  his  defence  upon  the  single  ground  of  a  composition  real ;  and 

To)  Sec  also  Frcvott  v.  Bennett,  1  Pri.  23G.  svpra  1723.  BuUen  t.  Michel,  4  Dowt. 
297.  svpra  1779.     Bennett  v,  Skeffington,  4  Pri.  143. ;  Din.  10.  infra. 
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I  think,  that  under  the  circumstances  of  this  case,  the  court  might     181  ?• 

run  the  risk  of  doing  very  great  injury  to  the  party  pfaindiF  in  the  . 

present  cause,  if  it  were  to  give  that  defence  any  other  shape ;  for         v. 

that  it  is  that  forms  the  difficulty  in  this  case,  whether  the  court  is    ^*^'A*^- 

to  step  in  to  aid  the  defendant  upon  the  present  occasion  or  not 

Now,  I  state  that,  substantially,  it  appears  to  me  on  reading  these 

two  answers,  that  the  defendant  rests  (and  he  probably  had  very 

fiur  ground  to  rest  upon  it,  from  the  persuasion  founded  on  the 

tradition  in  the  parish)  upon  an  exemption,  under  a  composition, 

within  time  of  memory.     It  is  impossible  to  construe  it  otherwise, 

and  I  will  not  take  up  the  time  of  the  court  in  canvassing  the 

language  of  the  answer.     My  learned  brother  fVaod  admits,  that  in 

the  first  answer  the  defence  is  put  on  the  ground  of  a  composition 

real.     No  man  can  read  it,  and  in  particular  that  part  where  he 

says,  that  **  long  before  the  time  of  Elizabeth,  &c."  without  seeing 

that  he  speaks  with  a  marked  distinction  between  the  period  within 

the  time  of  memory  and  the  period  antecedent;  and  wheci  he  talks 

cdong  before  the  time  of  Queen  Elizabeth^  he  means  antecedent  to 

the  date  of  the  18th  of  Elizabeth :  his  allusion  to  that  period  marks 

ius  clear  intention  to  stand  on  that  ground.     Then  the  defendant 

says,  that  he  is  informed,  and  he  verily  believes,  that  at  a  period  within 

time  of  memory  a  composition  did  take  place,  that  in  consideration 

of  a  certain  portion  of  land  at  that  time  of  day,  consisting  of  sixteen 

8cres  or  thereabouts,  and  a  horse-gate,  the  proprietors  of  lands  in 

•MeynelLangley  were. exempted  from  the  payment  of  tithes,  thus 

calling  it  a  composition  in  terms.     This  is  the  nature  of  his  original 

defence,  and  notwithstanding  the  words  of  the  terrier  which  he 

crests  on  in  his  answer,  he  does  not  affect  to  misunderstand  the 

^spression  of  time  out  of  mind  as  applicable  to  a  time  antecedent 

'^o  the  reign  oi Richard  1st.;  he  considered  that  teirier  when  he 

says,  that  it  has  been  continued  by  composition  time  out  of  mind, 

ms  referring  to  a  period  only  that  would  overreach  the  18th  Eliz. 

The  great  question  is,  whether  he  has  receded  from  that  defence, 
mmSi  really  and  distinctly  in  terms,  as  he  is  bound  to  do,  abandoned 
mhat  defence;  there  is  one  difficulty,  that  in  that  view  we  must  un- 
derstand him  to  say,  that  he  believes  it  was  a  composition  real 
"within  time  of  legal  memory,  and  that  in  his  amended  answer  he 
lielieves  it  was  before ;  that  is  something  of  an  objection ;  but 
taking  this  as  it  stands  on  the  first  defence,  it  introduces  but  a  few 
irords  on  the  subject  of  composition  real. 

Oar  difference  of  opinion  is  such  as  would  make  it  extremely 
unbecoming  to  argue  the  question  of  the  composition  real  being 
supported  or  not  supported  with  hostility  or  an  adverse  turn  of 
mind;  but  ray  opinion  rests  not  on  the  authority  of  Robinson  v. 
JjppktoHj  nor  the  conviction  of  every  lawyer  I  have  talked  with 
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18I7»     only,  but  on  plain  sense;  and  notwithstanding  that  case  wkicb  b 
alluded  to,  of  Lord  Hardmek^s  (the  particular  circumstances  of 
▼.        which  we  do  not  know),  it  may  not  un&irly  be  presumed  that  Lord 
^^P^*^^'    Hardmcke^  who  had  not  been  so  conversant  as  other  emmeni  per- 
sons with  the  practice  in  such  cases,  might  have  done  what  Lord 
Mansfield  did,  —  misapply  the  doctrine  of  acquiescence  in  tithes  bj 
length  of  time,  in  the  case  of  the  church  overlooking  the  plain  dia^ 
tinction  grounded  on  the  maxim,  nvUum  tempus  occunrii  eeektutm 
That  is  not  only  the  acknowledged  maxim  now,  but  when  it  wa» 
suggested,  and  was  the  subject  of  consideration  in  the  legtslatnr^ 
with  a  view  to  shorten  the  time  with  respect  to  the  clergy,  and 
prescribe  some  limit  of  time  as  iq)plicable  to  them.     I  remember 
an  admirable  speech  being  made  by  Mr.  Shfrmer^  afterwards  Lord 
Chief  Boron,  who  impressed  the  House  with  the  danger  and  im- 
propriety of  so  doing;  and  the  danger  and  impropriety  of  dcMng  it 
would  undoubtedly  be  extremely  great,  because  if  you  were  allowed 
to  support  a  defence  of  composition  real  by  parol  evidence  of  usage, 
so  as  to  change  it  into  a  modusj  it  is  perfectly  clear  that  no  man  in 
his  senses  would  ever  plead  a  modus^  because  by  pleading  at  <nice  a 
composition  real,  according  to  my  learned  brother  Wood^  a  de- 
fendant would  have  the  advantage  of  non-usage,  and  he  would  thus 
get  rid  of  the  objection  as  to  rankness  on  all  occasions.     Not  only 
so,  but  we  should  make  every  modus  a  composition  real,  and  thus 
expunge  the  doctrine  of  modus  from  the  books.     But  it  does  mofe^ 
because  so  many  years  have  elapsed  since  the  ISth  Eliz.f  we  could 
not  tell  from  a  non-payment  of  200  years  whether  the  compositioii 
was  before  or  since  the  time  of  Elizabeth,  and  we  should  be  giving 
validity  to  alienations  of  church  property,  on  the  ground  c^  pie* 
scription;  for  the  period  of  the  ISth  Eliz.  will  be  just  so  fiur  remote 
as  to  permit  a  defendant  to  set  up  composition,  without  those  instru- 
ments which  the  law  constantly  requires  to  be  given  in  evidence  to 
support  such  a  defence.    You  would  presume  it  on  usage  of  100 
years;  atid  in  all  the  lesser  possessions  of  the  church,  where  poverty 
exists,  and  a  frequent  succession  of  incumbents  takes  place,  these 
compositions  would  be  set  up  on  all  occasions.     Therefore  the 
distinction,  1  think,  is  wise  and  sound,  and  I  shall  never  be  in- 
duced  to  recede  from  that  opinion  which  1  have  always  held  on 
these  questions,  and  in  which  I  am  confirmed  on  the  present  occa- 
sion, by  the  high  authority  of  the  Lord  Chief  Baron  and  my 
brother  Richards. 

Then  it  brings  us  to  this  consideration :    what  is  the  real  and» 
true  defence  which  this  defendant  has  been  advised  to  make  ?  I 
sorry  if  there  is  a  better,  as  if  he  could  have  said,  1  believe  that 
render  of  this  equivalent  has  existed  from  time  immemorial;  tha.- 
he  has  not  done  so,  for  if  he  had  said  so»  I  should,  pechapsy  har 
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cofieeived  that  probably  the  evidence  mi^  Bipply;  but  he  has     I817« 
taken  hb  own  choice  and  stated  it  to  be  a  composition  real,  and 
we  are  to  conclude  from  that,  that  he  is  governed  by  a  tradition  in         ▼. 
the  parish,  and  on  that  he  accordingly  foundb  the  statement  in  his    ^^^P*^^* 
answer.    It  must  be  taken  that  the  tenants  and  their  landlords 
knew  perfectly  well,  and  had  it  handed  down  to  them,  that  it  was^ 
a  composition  made  some  time  shortly  before  the  reign  of  queen 
tlhsabethj  and  they  even  profess  to  make  a  search  in  the  reposi- 
tories for  documents  of  this  sort,  trusting  that  they  shall  find  them. 
This  being  the  shape  of  the  case,  how  does  the  amendment  put  it?' 
And  now  let  ns  see  what  the  defendant  can  be  feirly  understood  to- 
mean,  and  whether  he  does  seriously  mean  to  put  his  case  on  aa 
immemorial  modusy  because  if  he  does  not  mean  to  do  it,  it  is  an 
act  of  injustice  in  the  court  to  say,  we  will  sbggest  a  ground  for  you 
that  you  are  not  aware  of,  because  it  would  be  sending  the  case  to. 
a  jury  with  a  prejudice.     If,  indeed,  they  had  distinctly  done  so  in 
the  amended  answer,  I  will  admit  that,  perhaps,  the  circumstances, 
of  this  case  might  have  justified  their  expecting  that  some  further 
enquiry  should  be  instituted.     But  let  us  see  what  the  language  of 
this  answer  so  amended  is,  and  whether  in  a  court  of  justice  we  are 
bound  to  put  a  strained  and  forced  sense  upon  it,  and  one  which 
he  has  not  chosen  to  do  himself.    Now  the  amended  bill,  I  pre- 
sume, from  the  nature  of  the  answer,  had  only  interrogated  more 
particularly  as  to  thb  supposed  instrument  which  had  been  alleged 
to  have  been  placed  in  the  depositories  of  Litchjieldy  and  had  been 
lost  in  the  general  ruin  and  devastation  of  papers  in  the  time  of 
the  chril  troubles  in  this  cOtmtry.    The  pluntifis  wished  to  know 
more  of  the  nature  and  particulars  of  that  instrument,  which  was 
professed  to  be  forthcoming;  and  the  answer  to  that  is,  that  the 
defendant  again  repeats  the  former  part  of  his  case  with  regard  to 
the  Snapes,  and  asserts  that  a  composition  deed  once  existed  and  is 
now  lost,  and  it  may  be  that  he  tliougbt  so;  but  so  little  does  he' 
give  np  the  idea  of  its  not  existing  at  this  time,  that  he  says,  that 
though  it  is  not  in  his  power  to  produce  it,  he  believes  that  the 
plaintiff  has  possession  of  it;  for  he  says  it  is  in  the  power  or  pos- 
session of  the  complainant.     The  words  of  the  answer  are,  that 
**  these  defendants  further  say  they  have  been  informed,  and  be- 
lieve it  to  be  true,  that  a  great  number  of  ancient  documents"  (for 
what  purpose  is  this  introduced,  unless  it  is  to  shew  a  ground  why 
the  court  should  step  in  to  aid  them  under  the  loss  of  an  instru- 
ment which  they  cannot  produce  7)  '*  deeds,  writings,  &c.,  instru- 
ments relating  to  the  possession  of  the  churches  within  the  diocese 
of  Litchfield  and  Caoentry  were  dbstroyed  during  the  time  of  the 
civil  wars,  and  that  many  evidences  and  writings  which  were  previ- 
ously to  be  found  in  tiie  r^istry  of  the  cathedral  church  of  LUch- 
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1817.  Jkldy  have  been  lost  or  destroyed :  but  these  defendants,"  (now  ol>- 
f^ard  serve,  they  do  not  set  out  by  saying,  that  they  believe  that  from 
▼•  time  immemorial  this  composition  had  existed,  but  they  give  us 
^^P^^^  merely  the  contents  of  the  terrier  of  1612;  but  these  defendants) 
**  say,  that  it  appears  from  a  terrier  of  the  said  parish  of  Langley^  in 
the  year  1612,  and  which  appears  to  have  been  signed  by  Thomas 
White,  the  rector  of  the  said  parish,  and  by  the  churchwardens  of 
the  said  parish,  and  divers  other  persons,  that  the  said  close,  called 
the  Little  Snapesj  and  the  horse-gate  in  the  park,  had  been.accepted 
by  the  predecessors  of  the  said  Thomas  White,  in  lieu  and  recom- 
pence  of  Meytiell  Langley  tithes,  and  that  the  same  had  been  con- 
tinued time  out  of  mind,  by  way  of  composition."  They  give  you 
merely  what  this  terrier  consists  of;  there  is  no  allegation,  and  no 
assertion  on  the  part  of  the  defendant  that  he  believes  this  was  con* 
tinued,  by  way  of  composition,  from  time  whereof  the  memory  of 
man  runneth  not  to  the  contrary ;  but  he  says  only,  that  this  terrier 
was  signed  by  Thomas  White,  the  rector  of  the  said  parish,  and  by 
the  churchwardens  of  the  said  parish,  and  divers  other  persons, 
by  which  it  appears  that  the  Ldttle  Snapes  and  the  horse-'gate  .were 
accepted  in  lieu  of  tithes.  Now  we  come  to  that  which  is  to  be 
construed  into  an  assertion,  that  this  has  been  an  immemorial  com;- 
position :  **  and  these  defendants  say,  they  verily  believe  that  no  tithes 
in  kind,  yearly  arising  within  the  district  or  division  of  the  parish 
called  Met/nell  Langley,  have  ever  been  paid  to  or  received  by  the 
complainant,  or  by  any  of  his  predecessors  rectors  of  the  said 
parish  of  Church  Langley,  from  time  whereof  the  memory  of  num 
is  not  to  the  contrary."  Now  1  admit  that  that  is  an  allegation, 
that  he  believes  no  tithes  in  kind  have  been  paid  from  the  time 
whereof  the  memory  of  man  is  not  to  the  contrary;  but  that  is  not 
what  he  is  called  on  to  assert,  because  what  he  says  b  consistent 
with  the  terri^ ;  that  there  have  been  from  time  immemorial  com- 
positions, and  he  may  therefore  say  very  truly,  that  he  believes 
that  no  tithes  were  ever  paid.  And  1  believe  that  that  is  the  his- 
tory of  the  pai'ish;  and  I  cannot  say  but  that  with  respect  to  the 
terrier  there  is  something  like  evidence  that  these  compositions 
were  continued  from  time  to  time,  but  that  they  must  be  shown  to 
have  been  invariable  to  give  them  the  effect  of  a  modus. 

In  the  year  1612,  the  number  of  acres  of  the  Snapet  were  six- 
teen, (I  do  not  rest  on  it  as  a  strong  circumstance,  but  it  marks  that  , 
there  was,  in  &ct,  a  variation  in  the  arrangements  of  the  composi* 
tion  from  time  to  time,  so  as  to  defeat  its  operation  as  a  modius^) 
and  in  1682  they  turn  out  to  be  thirty-two;  now  that  goes  in  a 
great  measure  to  shew  the  uncertainty  of  this  kind  of  language,  and 
that  it  does  not  come  to  the  point  that  he  believes  tliat  this  has 
been  a  payment  from  the  time  whereof  the  memory  of  man  is  not 
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to  the  contrary;  for  there  might  have  beeO)  neyerthelessi  and  per-  1817. 
haps  tbare  had  been,  compositions  from  the  earliest  time.  But  the  ^^^ 
defendant  says,  that  all  the  lands  are,  and  from  the  time  aforesaid  t. 
have  been,  by  prescription  or  otherwise,  legally  exempted  or  dis-  v^^^^ 
charged  fit>m  the  payment  of  all  manner  of  tithes :  what  are  we  to 
ondorstand  by  that  case?  I  understand  him  not  to  have  abandoned 
his  resort  to  this  composition  real,  which  he  has  not  yet  found; 
there  is,  therefore,  no  allegation  that  he  believes  that  they  were 
from  time  immemorial  exempt  by  prescription,  as  the  law  otmoduses 
reqoires;  but  he  mean^  to  annex  that  composition  pleaded  in  the 
first  answer,  and  which  he  does  not  abandon  to  the  defence  set  up 
in  the  second  answer.  But  at  the  next  period,  he  says,  he  does 
not  doubt  that  he  shall  be  able  to  prove  this  composition.  Now, 
we  must  expect  a  distinct  all^^on  in  these  cases,  and  I  would  ask 
a  plain  question.  Could  this  man,  at  the  time  he  concluded  his 
amended  answer  with  a  profession  of  an  expectation  to  find  this 
iustmment,  expect  to  be  told,  you  have  put  your  defence  on  a 
totally  difierent  ground;  you  have  said  it  was  an  immemorial 
exemption,  and  therefore  you  are  defeating  your  own  claim,  be- 
cause  you  allege  it  at  the  same  time<to  be  a  composition  of  the  first 
or  second  c£EUz.  ?  It  is  going  a  great  deal  too  &r  to  say,  that  that 
is  the  ground  of  the  defence  he  makes,  and  it  is  not  to  be  permitted 
him  so  to  shift  his  ground  This  is  not  one  of  those  instances 
where  a  man  has  mistaken  his  case  fixnn  the  beginning.  Where  we 
see,  upon  the  proper  documents,  that  a  man  has  really  mistaken 
his  ground  of  exemption,  the  court  will,  in  aid  of  ignorance  or 
mistake,  substitute  one  defence  for  another ;  but  the  court  will  not 
su£fer  a  man  to  put  two  defences,  I  will  not  say  diametrically  op- 
posite^ but  at  least  very  different,  and  certiunly  quite  inconsistent, 
on  the  same  record,  to  take  his  chance  of  the  alternative ;  that  if 
the  court  should  be  of  opinion  that  he  has  not  a  composition,  he 
may  still  call  it  a  modus.  That,  according  to  my  idea,  ought  never 
to  be  admitted.  If  one  only  puts  the  case  in  this  way;  -*  Suppose  the 
defendant  had  filed  a  bill,  and  prayed  for  the  establishment  of  this 
payment,  or  rather  this  commutation  of  the  SnapeSj  and  he  had 
prayed  it  might  be  established  as  a  composition  real,  or  as  a  modus, 
I  presume  that  would  not  be  sustained.  I  am  pretty  clear,  and  I 
say  it  with  some  boldness,  but  subject  to  correction  of  higher  au- 
thority, that  if  a  man  was  to  declare,  on  the  presumption  of  such  a 
right,  it  would  not  do  to  say,  I  was  exempt  before  the  time  of  queen 
Elizabeth^  or,  I  am  entitled  by  immemorial  usage ;  that  would  be  a 
demurrable  declaration.  But  the  principal  ground  is  substantially 
this,  "S-- he  has  put  the  case  on  the  footing  of  a  composition  real  alone; 
if,  therefore,  we  are  of  opinion  that  there  are  not  those  traces  to 
establish  this  composition  real,  the  bill  in  the  present  case,  without 
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1817.     prejudice  to  another  cfise  now  standing  for  judgeHient,  must  M 

^^^      maintained.    The  answer  is  double  manifold  and  uncertain.    It  b 

▼•         not  filed  upon  the  only  ground  it  could  succeed  upon ;  therefore^  I 

^'P^'^    think,  there  must  be  a  decree  for  the  tithes  of  such  tithable  matters 

(I  need  not  go  into  a  detail  of  them)  as  are  admitted  to  hare  been 

in  the  possession  of  the  defendants,  and  in  that  opinion  I  have  the 

concurrence  of  my  absent  brothers. 

Decree  for  the  plaintifir  without  costs. 


'9»m 


P.  57  Geo.  III.    A.  D.  1817-    Scac. 

JfrU25.  Adams  y.Evant^    [4  Pii.  140 

An  occu-  This  was  an  issue  directed  by  the  Court  of  Exchequer  Co  try  a 

^^]^^  modus,  which  was  the  defence  set  up  by  the  pkintiiF(at  law)  to  a 

plaiotiff  in  bill  filed  by  the  defendant  (at  law),  the  vicar  of  Riyton  in  Shrop' 

directed  by  ^^^^9  ^^^  tiUies  of  hay  arising  fi*om  lands  in  the  township  of  Wkkey, 

this  court  to  in  the  vicarage  and  parish  of  A^on. 

l!Sd  it^u '  'I^e  answer  admitted  the  vicar's  title  to  alt  tithes,  except  hay,  in 

proved  on  Wickey;  and  as  to  hi^,  that  from  time  whereof,  ftc^  the  vicat 

that  the'de-  ^f  tlie  said  vicorage  and  parish*  church  has  heki,  &c.  a  certain  piece 

fendaiit(tfie  ^f  Igaidj  containing  about  two  acres,  within  the  said  town^p  of 

his  prede-  Wicketfj  and  has  taken  and  enjoyed  the  profits  thereof  in  fieu  of 

noT^  ^  ^^^  ^  ^  imM&s,  for  all  the  tithe  of  hay  and  clover  grass  arisii^,  ftc 

tithe  of  hay  within  the  said  township  of  fVickey*    On  the  hearing  of  the  cause 

^^^*  in  the  Court  of  EqaiQr,  certain  terriers  wl)ich  had  been  admitted 

townibip,  were  read,  dated  ia  1 6 1 2, 1 69S,  1 698, 1 701 ,  and  severri  others  more 

fa^el'^"  recent,  from  1 726  to  1 805.  The  terrier  of  1 6 1 2,  noticed  as  one  of  the 

mory,  and  items  of  the  vicar's  rights  one  mectdam  in  the  tcwnship  <^  Wykie^  in 

▼icars  had  ^^^  ^^  porishj  containing  half  an  acre,  lyii^9  4^*    The  terrier  of 

beeninpos-  1693,  mentioned,   amongst  many  other  things,   one  meadow  at 

land^Mld  fVtckey,  given  in  lieu  of  tithe  hay.    The  terriers  of  1698,  and  1701, 

in  iome  called  it  one  inclosed  piece  given  in  lieu  of  tithe  hey.    The  terrier  of 

baTc  been  1 768,  mentioned  nothing  of  any  close  or  meadow,  but  enumerated, 

given  in  amongst  Other  sources  of  the  vicar's  profits,  every  tenth  cock  of 

tithe-hay;  hay,  when  made;   the  like  of  dooer.     The  terrier  of  1726,  con* 

d^w  Vm  "  ^*°^^  ^®  following  item :  "  There  belongeth  to  the  vicar  all  tithe  of 

adduced  to  hay  and  clover  throughout  the  whole  parish,  exeept  the  township  of 

cue^-^^e  ^f^^^9  ^^^  refuse  to  pay  it  in  kind,  and  is  therefore  now  contested 

jury  find  for  bv  law."     in  a  terrier  of  1783  produced,  was  this  item  :    "  There 

ant,  under*  belougetb  to  the  vicar  all  the  tithe  hay  and  clover  throughout  the 

the  direc  parish,  except  the  township  of  fVickey."   Several  subsequent  terriers 

jud^,«that  contained  the  same  exception  as  to  Wickey. 

<^™u^  On  the  part  of  the  vicar  interrogatories  were  read  to  shew,  that 

from  the  he  was  reputed  to  be  entitled  to  titiies  of  hay  within  the  said  vicar- 

?^^^'  age.  The  court  stated,  that  it  could  not  make  a  decree  in  favour  of 
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Uie  near  on  such  evidence,  and  was  aboot  to  dismiss  the  bill  with      1817. 
costs,  but  granted  an  issue,  on  the  vicar's  counsd  dauning  it  as  a 
right. 

On  the  trial  of  the  issue,  it  was  proved  by  evidence,  exclusive  of 
the  terriers,  that  no  tithe  of  hay  had  ever  been  paid  in  kind  in  fendADtand 
Wickey^  within  living  memory ;  and  that  some  old  people,  deceased,  cewonbtve 
had  been  heard  to  say,  that  the  meadow  in  Wickey  had  been  given  beid  Um 
to  the  vicar  in  lieu  of  it.    But  the  learned  judge  {Abbott),  before  ijll^of titl^ 
whom  the  cause  was  tried,  at  SkrewAmy,  directed  the  jury;  —  that  ^^^^  hOtw 
proof  of  no  tithe  having  ever  been  rendered  in  kind  within  living  mencemcnt 
memory,  was  not  alone  su£Bcient  to  sustain  the  plaintiff's  case;  ^^*v^  ^^ 
that  proof  was  necessary  that  the  allied  compensation  had  been  u  u  not' 
enjoyed  immemarialfyj  that  is,  beyond  ligal  memory,  a  period  of  fSf^^^ 
600  years.    That  as  to  the  terriers,  it  was  to  be  remarked,  that  the 
first  and  oldest  did  not  speak  of  the  meadow  having  been  given  in 
lieu  of  tithe  of  hay,  but  merely  enumerated  it  amongst  the  vicar^s 
possessions;  and  his  lordship  observed,  that  it  was  impossible  that 
that  terrier  should  have  been  silent  on  that  fact,  if  it  were  so;  and 
he  added,  that  the  word  used  in  the  terriers  was  *^  given,"  which 
was  also  matter  of  observation,  as  implying  something  modem. 

On  that  direction  the  jury  found  a  verdict  for  the  vicar  (the  de- 
fendant at  law),  and  a  rule  had  been  obtained  to  shew  cause  why 
there  should  not  be  a  new  trial  granted,  on  the  ground  of  a  mis- 
direction, by  which  the  jury  had  been  led  to  consider  that  the 
plaintiff  ou^t  to  have  carried  his  proof  beyond  the  common  ^^m^ 
JaciecMae. 

Dauncey  and  W.  E.  Taunton  shewed  cause ;  submitting  that  the 
oma  hy  entirely  on  the  plaintiff  at  law,  and  that  as  he  had  fitiled  in 
satisfying  the  jury,  under  the  direction  of  the  judge,  who  had  not 
expressed  disapprobation,  the  verdict  ought  to  stand. 

Fonblanque,  Jervis,  Courtenay,  and  Puller,  in  support  of  the  rule, 
contended,  that  the  direction  ought  to  have  been  so  explained,  that 
the  jury  might  not  have  supposed  that  the  plaintiff  was  actually  to 
prove  the  defendant's  predecessors  to  have  been  in  possession 
500  years  ago;  that  too  much  stress  had  been  laid  on  the  ter- 
riers, as  importing  that  the  vicar  had  become  possessed  of  the  mea- 
dow within  l^al  memory. 

Richards  C.B.  —  This  is  an  application  of  rather  a  singular 
nature.  At  first  the  motion  was  put  on  the  ground  of  a  misdirec- 
tion ;  now  it  is  admitted  that  the  law  was  correctly  stated,  but  it  is 
contended  that  the  direction  was  not  sufficiently  explained,  whereby 
the  jury  were  misled.  His  lordship  then,  commenting  on  this 
language  of  the  direction  with  approbation,  held  that  the  verdict 
was  right 

Garram  B.  concurred. 
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lS>7si  Wood  B.  (btatiog  the  issue). —  I  admit  that  it  is  incumbent  on  the 
\4dawu  pl^ntiff  to  prove  that  the  substitution  is  immemorial.  There  is  no 
▼•  plea  or  allegation  that  this  was  a  composition,  and  there  is  no  dif- 
ference m  the  mode  of  proof  of  a  moiusj  or  any  other  prescription 
pleaded.  Now,  what  was  the  proof  in  this  case  ?  It  is  not  pre- 
tended that  tithes  have  ever  been  paid  for  this  township  within 
the  memory  of  man,  and  had  this  been  the  case  of  ecclesiastical 
persons,  who  alone  may  prescribe  in  non  decimando^  this  would 
alone  have  been  sufficient,  unless  rebutted  by  other  evidence. 

This  meadow  is  stated  to  have  been  given  to  the  vicar  as  an 
equivalent,  and  what  proof  is  there  tliat  it  has  not  been  enjoyed 
from  time  immemorial?  That  it  has  been  enjoyed  from  1612, 
there  can  be  no  doubt.  The  terrier  does  not  say,  **  in  lieu  of 
tithes,"  it  is  true :  but  if  it  had  not  been  given  in  lieu  of  tithe  of 
hay,  is  it  probable  that  the  clergy  would,  at  that  time,  have  aban- 
doned their  rights?  In  1701,  there  b  a  terrier  expressing  that  it 
was  given  in  lieu  of  tithe  hay ;  as  to  the  word  "  given,"  on  which 
a  stress  has  been  laid,  no  other  could  have  been  used.  The  word 
does  not  import  any  thing  modem,  and  the  subsequent  terriers  are 
declaratory  of  the  foundation  of  the  gift.  The  dispute  mentioned 
in  1726,  could  only  be  as  to  whether  the  land  was  hel|)  in  lieu  of 
tithes  or  not ;  the  origin  of  the  gift  might  have  been  ascertained,  if 
it  were  then  a  recent  gift,  but  the  result  of  that  suit  was,  that  the 
vicar  gave  it  up.  The  nature  of  a  prescription  (and  so  it  is  de- 
scribed by  Lord  Coke)  is  this ;  by  proving  usage  as  fiir  back  as 
living  memory  can  reach,  the  (^posite  party  is  called  on  to  rebut 
the  presumption  arising  from  it,  by  contradictory  evidence:  that  is, 
what  we  call  establishing  a  jprimA  fade  case;  but  it  is  nevertheless 
actual  proof,  as  &r  as  it  goes,  and  must  be  answered.  The  jtiry 
must  have  misunderstood  the  learned  judge,  and  have  thought  that 
positive  proof  was  necessary  to  shew  that  the  origin  of  the  gift  was 
600  years  old. 

lleputatjon  is  not  essential  or  necessary  to  support  a  prescription. 
It  is  certainly  a  strong  circumstance  of  confirmation,  but  a  prescript 
tion  may  be  well  proved  without.  But,  in  fact,  tliere  is  evidence 
of  reputation  here ;  for  some  of  the  witnesses  say,  that  they  have 
heard  from  old  people,  that  the  meadow  was  held  in  lieu  of  tithes. 
If  they  had  said  more  it  would  have  been  suspicious.  There  was, 
therefore,  no  more  evidence  than  is  necessary  to  prove  that  this 
was  not  a  modern  gift,  and  I  am  of  opinion  that  the  cause  ought 
to  undergo  another  investigation. 

Rule  discharged. 
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P.  57  Geo.  III.    A.  D.  I8I7.    Scac.  "*^' 


BriMtdhftTti 


Broadhunt^  Clerk,  v.  Baldvnn.    [4  PrL  58.1  t. 

The  defendant,  in  an  action  brought  upon  stat.  2  8c  S  Ed.  6.  J*^"*»- 
c.  IS.  for  not  setting  out  tithes,  made  payment  of  a  sum  of  money  ^^^  ^^' 
into  court ;  and  it  was  held,  upon  shewing  cause  why  the  verdict 
should  not  be  set  aside,  and  entered  for  defendant,  or  a  new  trial 
granted,  that  he  coold  not  object  to  the  plaintifTs  title  to  the  tithes ; 
because,  by  the  payment,  he  had  admitted  the  plaintiff's  right 
generally,  and  had  reduced  the  cause  to  a  mere  question  of  the 
amount  of  the  damages. 

■  1814. 

Jan.  16. 

Sittings  after  M.  58  Geo.  III.    A.D.  I8I7.    Scac.     D«:i9,to. 

Cokbume  V.  Hmhes.    [S  Pri.  «)9.]  „l'i*:„ 

Fat*  w*  S7. 

Thomvsos:  C.  B.  —  This  case  of  Cokbume  v.  Hi^hes  is  oAe  that  A  curtom 


ap  a  very  considerable  time  in  the  argument,  which  occupied  met  AaXL 
soweral  days,  and  was  a  good  deal  entangled  by  a  reference  to  a  ^^^ 
variety  of  cases,  which,  though  certainly  not  altogether  not  bearing  pan  or 
on  the  subject,  were  yet  cases  that  did  not  at  all  seem  to  decide  it  jj^^^^i^ 
The  demand  was  for  certain  tithes  of  land  within  the  parish  of  consider-  ^ 
Norton  in  Hales  in  Shropshire.    There  were  great  tithes  and  small  i^g^fxodd^ 
tithes ;  the  plaintiff  is  rector  of  that  parish.    The  defence  was  en-  luiwheirt^it 
tirely  prescription  and  tnoduses.  S^laid, 

With  respect  to  com  tithes,  the  defence  was,  that  it  was  duly  aitbougiial- 
set  out,  although  the  eleventh  part  only  was  set  out,  being  the  The  •dOkl* 
eleventh  hattodc,  because  by  the  custom  of  the  parish,  with  the  ^^|^ 
exception  only  of  one  small  estate,  which  was  covered  by  a  modus,  itowcdii«d 
all  the  lands  producing  com  are  exempt  from  paying  more  than  the  °^.^|^ 
eleventh  hattock ;  and  that  in  consideration  of  their  setting  out  the  to  ettabUah 
com  in  the  hattock  instead  of  the  sheaf,  {a)     This  is  one  custom,  ^be^!!!^' 
^nd  it  is  an  imperative  custom  on  the  occupier  so  to  set  out  his  eiutom  as 
tithe,  and  gives  him  no  election :  he  is,  therefore,  bound  to  set  it  »  ^f^i, 
out  in  hattocks,  and  p^  the  eleventh  hattock.    This  implies  to  Mt  out  in 
^heat,  and  muncom,  ano^e.  SnAMrt" 

The  other  question  is  with  respect  to  barley  and  oats ;  the  pre-  i*good,«Ml 
acription  there  set  out  is,  that  they  shall  pay  the  eleventh  part  of  i^  the  ob- 
the  corn  when  set  out  in  hattocks,  that  is,  the  eleventh  hattock,  if  >ction  of 
it  is  SO  set  out;  but  that  is  in  the  option  of  the  tenants,  either  to  set  taintj,  du- 
it  out  in  the  hattock  and  pay  the  eleventh  hattock,  or  to  pay  the  P^^^ty,  and 
tithe,  which  would  be  the  tenth  of  the  barley  in  the  cock ;  so  that,  dprodty,  a 

J  a)  "  And  after  socli  com  baa  been  ao  bound  each  and  erery  such  year  due«  and  paid,  and  pay- 

•eC  up  in  shocks  or  hattocks,  to  set  out  the  able  to  the  rector  cf,  &c.  such  eleventh  part  or 

^lerenth  part  thereof,  from  the  other  ten  parts  there-  shockf  or  hattock  of,  &c.  as  and  for  a  customary 

of,  and  there  now  is  and  during,  &c.  hath  been  in  tithing,  &c. 
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1817.  with  regard  to  the  barley,  provided  the  tenant  chooses  to  do  more 

Codmme  ^"  ^^^  ^^  requires  of  him,  he  is  put  in  the  same  situation  as  if 

▼•  it  was  the  hard  com :  for  all  that  the  law  requires  with  reeard  to 

J!f_r*  the  hard  com  is  to  set  it  out  in  the  sheaf;  but  he  does  more,  he 

modtuofSff.  sets  it  out  in  the  hattocks  and  pays  the  eleventh ;  and  so  with 

fa^jiM  regard  to  the  barley,  he  is  to  pay  bat  the  eleventh  when  he  so  sets 

fsood^nn  it  out. 

meaning  of         _„  .  ,  .  .  , 

a  dUy't  There  were  a  great  many  cases  mentioned  on  this  occasion,  and 

j^|*j^^  referred  to.  (a)  There  was  one  in  particular,  the  case  of  Srm^  v. 
byeridence.  Sombrook  *^,  which  secms  to  be  very  material  on  this  occasion  for  the 
1707*'^  guiding  our  judgement,  itisl  M.  4r  S.  66.  That  was  an  action  for 
not  setting  out  tithes  of  difierent  descriptions,  namely,  wheat  and 
barley,  together,  I  think,  with  peas  and  vetches.  The  prescription 
there  was  with  regard  to  the  wheat  to  set  it  out  in  the  hattock ;  and, 
in  consideration  of  so  doing,  and  also  in  consideration  of  opening 
and  airing  it,  if  occasion  required,  then,  that  they  should  pay  only 
the  eleventh  part  of  it  With  regard  to  the  hard  com,  the  wheat 
and  com  of  that  description,  the  court  was  of  opinion  that  it  was  a 
good  custom;  and  so  unquestionably  it  was,  because  the  fiu-mer 
bad  done  more  than  the  law  compelled  him  to  do,  and  he  had  done 
that  which  was  for  the  benefit  and  advantage  of  the  tithe  owner: 
for  he  had  brought  the  article  into  a  further  state  of  progress  to 
its  being  ultimately  disposed  o^  namely,  by  having  put  it  up  in 
hattocks,  a  more  easy  way  for  conveying  and  unloading  it,  and  he 
had,  if  occasion  required,  opened  the  sheaves  to  dry  them. 

But  with  r^rd  to  the  eleventh  part  of  the  barley,  the  court 
thought  there  was  no  consideration  for  so  tithing  it ;  for  the  farmer 
was  bound  to  set  it  out  in  the  cock,  which  is  the  usual  mode  when 
the  tenth  would  be  paid  of  course :  and  when  set  out  in  the  cock, 
or  the  heap,  and  not  in  sheaves,  the  farmer  bestowed  no  extra- 
ordinary labour  upon  it.  It  was  really,  therefore,  the  common  way 
in  which  barley  is  tithable :  it  was  merely  raked  and  got  together 
in  the  cock.  There  seemed  to  be  no  reason  why  he  should  not  pay 
the  tenth  of  that  barley ;  and  though  it  was  stated  that  he  occa- 
sionally opened  it,  yet  that  was  before  the  tithe  was  set  out,  and 
before  it  was  ascertained  what  the  parson  was  entitled  to,  so  that 
the  airing  of  it  was  for  his  own  benefit  solely,  and  not  for  the  be- 
nefit of  die  parson.  There  were  other  cases  referred  to,  which 
do  not,  as  we  tliink,  bear  so  strongly  upon  this  case  as  to  require 
minute  attention. 

On  the  part  of  the  plaintifl^  in  the  present  case,  they  entered 


(a)  On  the  put  of  the  plaintiflQt,  Webber  t.  7qy-  1  Wood,  S68.    Ibid,  SIS.    S  Ibid,  345.    S  Ibid.' 

ioTt  mpra  €56.     See  also  Siarttqt  v.  Dodderidge,  401.    Ibid.  485.   2  Jirid.  536.  4  Ibid.  lOa    On 

9upniSB7,  Ledgaryr.lAmgUy,iupral5lO.  Anon,  the  part  of  the  defendants  AnytA  ▼•  Sumbft'^tk^ 

LMh.  226.  £lla/^cro«v.«/btf/^,  lS£ast,261.ni;mi  1  M.  &  S.  66.  mpra  1707.      Chapman  ▼•  TU 

1698.     Trevin  v.  Bond^  ntpra  565.      See  also  Sishop  of  Lincoln,  suj»ra  679. 
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Cokbvme 

V. 

Hughes, 


IfiCo  a  loDg  examinatiao  with  a  good  deal  of  speculation  belonging     1817* 
to  it ;  and  the  witnesses  say  how  much  it  would  cost  the  fiumer  to 
make  this  alteration  of  putting  up  the  com  in  hattocks  instead  of 
cocks,'  and  that  was  used  to  shew  that  the  eleventh  hattock  was  too 
&yourabIe  a  bargain  for  the  tenant,  and  greatly  to  the  disadvantage 
of  the  parson.     There  was  a  good  deal  of  speculation  upon  that, 
but  it  is  not  required  that  there  should  be  always  an  exact  quid 
pro  quo  in  these  compensations ;  it  is  enough  to  shew*  that  there  is 
a  consideration  for  the  deduction.    And  we  see  that  the  fiumer 
has  done  more  in  fact  than  the  law  compelled  him  to  do;  for,  instead 
of  setdng  out  the  wheat  in  the  sheai^  and  the  barley  and  oats  in  the 
cock,  he  brought  both  into  a  further  sti^B;e  of  husbandry,  and  whe- 
ther there  was  a  little  more  advantage  on  one  side  or  the  other  in 
doing  so,  that  is  not  for  us  to  decide;  nor  b  it  necessary  for  us  to 
enquire  whether,  when  this  compact  was  originally  made,  the  par- 
ties proceeded  on  any  such  nice  calculations.     That  is  the  case  of 
the  wheat;  and  the  same  thing  applies  with  rc^gard  to  the  barley, 
taking  it  with  the  distinction  I  have  stated,  that  sometimes  there 
was  nothing  done  with  that,  beyond  putting  it  into  the  cock,  which 
was  the  common  way  of  tithing  it,  except  that,  if  it  was  wet,  it  was 
opened*    In  tliis  case,  if  the  farmer  leave  it  in  that  state,  that  is,  in 
the  oockf  he  must  then  pay  the  tenth  of  those  cocks,  but  if  he  puts 
himself  to  further  trouble  and  expence,  then  the  law  gives  him  the 
privilege  of  paying  so  much  the  less,  namely,  the  eleventh ;  and  it 
doea  not  go  to  confine  the  parson  to  nothing  beyond  the  eleventh, 
because  be  would  be  entitled  to  the  tithe  of  the  odd  sheaves,  if  there 
dioiild  be  any.    It  seems  to  me,  therefore,  that  there  is  no  objec- 
tion to  this  custom  as  laid  (a),  provided  it  is  established ;  and  with 
negard  to  tlie  evidence  before  us,  it  certainly  does  seem  to  be  made 
out,  for  there  are  terriers  that  recognise  that  mode  of  tithing,  but 
it  is  for  the  jury  to  decide  on  that ;  I  think  there  should  be  an 
iasue  in  the  terms  of  this  custom,  as  laid  to  ascertain  how  the  fact 
atands. 

With  regard  to  hay,  there  is  a  modus  set  up  of  2d.  for  every* 
day's  math  of  hay ;  that  is  also  an  ancient  payment  recognised  by 
the  old  terriers  more  than  one  hundred  years  ago,  and  there  is  no 
evidence  of  tithe  having  been  ever  otherwise  set  out  than  by  this 
imyment  of  2d.  But  the  expression  is  for  every  day's  tnath  of  hay^ 
«uid  it  was  argued,  that  it  is  so  uncertain  what  a  day's  math  is,  that 


\a)  It  was  objected  by  Oark^  Copley,  and  ir«- 
MkareU  for  the  plaintifis,  that  the  custom  as  to  the 
^hcat  was  bad  for  uncertainty,  since  it  did  not 
state  at  whoso  election  the  com  was  to  be  set  out 
In  the  shock  or  hattock,  nor  what  was  to  be  done 
with  the  odd  sbaavesy  or  when  the  corn  is  to  be 
considered  titheaUe,  that  is  to  say,  how  soon  after 
it  is  set  up  in  hattock,  nor  of  how  many  sheaves 


a  hattock  consists,  citing  TennarU  v.  ShMmf,  su* 
pra  1438.  As  to  the  tithing  the  barley  and  oats, 
it  waa  oi>J€Cted,  that  the  option  contended  for  was 
not  a  gooid  custom,  as,  to  be  8o»  it  must  be  single 
and  entire,' and  mutually  binding  on  both  parties; 
but  this  is  compulsory  on  one  party  only ;  that 
the  custom  was  therefore  desultory^  citing  WMer 
V.  Taylor^  iupra  6S0» 
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'^^7'     joa  GttDot  ponibly  take  nocioe  of  it.     We  eettainly  ham  had 
oiJMm    many  cases  in  which  the  term  has  oocurredy  and  in  genenl  h  w 
^.        nndentood  to  be  an  acre^  and  issues  hare  been  directed  upon  it. 
•aHpbM99.  There  was  an  issue  directed  in  Markham  t.  HuxUy\  and  there  a 
day's  math  was  held  good.    The  witnesses  here  say  it  b  the  quan- 
tity erf*  an  acre ;  the  terriers  in  1685  or  17S5»  I  am  not  sure  which, 
sperifies,  that  finr  erery  acre  or  day's  math  (pntdng  it  as  the  same 
thing)  this  modia  of  2d!,  was  payable;   and  one  witness  says  he 
always  understood  that  to  be  an  acre  of  hay  or  hay-grass ;  that  is 
the  case  of  this  modttf  /  and,  if  the  clergyman  desires  it,  he  may  have 
an  issue  to  try  it 

With  regard  to  milk,  there  are  specified  in  the  terriers  payments 
which  purport  to  be  amoduf  for  that;  ^  so  much  for  cow  and  cal^" 
which  imports  in  lieu  of  milk ;  the  terriers  call  it  sa  There  seems 
to  be  no  oljection  to  a  modm  of  that  descripticm  being  a  good  one. 
Tlicre  is  one  thing,  howerer,  which  I  do  not  understand:  one  of 
the  defendants  admits  that  he  has  ha^  a  barren  cow,  does  that 
mean  a  cow  that  has  not  produced  a  calf  in  the  parish  ?  because 
that  would  make  no  difierence  if  she  produces  milk,  for  the  moim 
applies  to  the  milk.  There  is  no  specific  modui  for  agistment,  nor 
is  there  any  agbtment  made  out  but  what  is  admitted  in  the  wqr  I 
have  spoken  o£  There  is  a  modui  for  gardens  to  which  there  can 
be  no  sort  of  objection,  it  is  only  Id.  for  every  ancient  garden^ 
There  is  also  a  nu)dm  for  odts,  and  other  trivial  modmes  not  worth 
attending  to.  If  the  clergyman  desires  issues  cm  theses  he  is  entitled 
to  them,  as  he  is  on  the  more  material  ones  for  com,  and  barl^, 
and  hay.  It  is  in  evidence  that  several  of  these  defendants  occupy 
what  the  witnesses  understand  to  be  ancient  meadows ;  the  jury 
may  indorse  on  the  paslea  whether  the  meadows  and  lands  from 
which  they  have  had  the  hay  are  ancient  meadows  or  not;  and 
they  may  endorse  whether  the  modus  applies  to  ancient  meadows 
only,  or  to  all ;  and,  if  it  applies  to  ancient  meadows  only,  whether 
the  defendants  are  in  possession  of  those  ancient  meadows,  or  any 
of  them  ?  and  that,  I  think,  will  be  the  most  correct  way. 


Sittings  after  M.  57  Geo.  III.    A.  D.  I8I7.     Scac. 

Jam.  16.  KingsmiU  v.  BiUingsley  and  others.    [3  Pri.  ^65*1 

On  a  bill         This  was  a  suit  instituted  by  the  plaintifi*  by  his  bill,  stating  hin 
t!r%«t£bUit  ^^  ^  ^  seised  of  the  impropriate  rectory  of  the  parish  of  Chewt 
dHcndbnts   in  the  county  of  Somerset^  and  entitled  to  vX\  the  tithes  of  com,  gra' 
nempdcHi    ^°^  ^7'  ^^^  ^'  Other  predial  tithes,  against  the  defendants,  lar 
under  itat.   holders  and  occupiers,  for  the  tithe  of  com,  other  grain,  and  b 
r.  L'f.  1. 5^'  pi^oduced  on  certain  newly  enclosed  lands,  being  part  of  lands  ca^ 
and  6. ,  in    Chf^ion  Maidip. 
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The  defence  set  up  by  the  answer  was,  that  the  said  lands  wei^ ex-*"     ^^^^K 
«mpt  from  tithes  under  the  stat  2 &  S Edw.  4.  cap.  13.  sec.  5& 6.  as   ^ZI^j 
beiiig4]arren  and  waste  grounds.     And  the  defendants  respectively         v.' 
slated,  that  the  several  closes,  from  which  the  tithe  was  claimed  by  '^^^^"^ 
the  bill,  were  part  of -the  forest  of  Mendip^  and  which  had  been  favour  of 
sold  to  the  Earl  of  Waldegrave  by  the  commissioner,  under  an  act  i^^^^  ^j^ 
passed  in  the  d7th  of  the  King,  for  inclosing  the  open  commons  ^"[\^' 
asd  waste  lands  within  and  adjoining  the  township  o^  Chewton  ^ssuc  to  tiy, 
Moidips  and  that  the  defendants,  who  occupied  the  said  lands,  j^^^^^ 
had  cleared  and  levelled  the  same,  and  ploughed  and  manured  with  of  such  a 
a  large  quantity  of  lime  at  a  considerable  expence,  and  sowed  and  ^^^: "  ^ 
impedf  cut  and  carried  away,  wheat,  and  oats,  and  grass-seed,  the  labour 
during  the  time  for  which  the  tithes  were  sought  by  the  plaintiff;  ^^^^'^f 
that  some  parts  of  the  said  lands  had  not  been  limed,  but  had  been  clearing  the 
merely  dunged  and  sowed  with  oats,  and  that  they  produced  inva-  J^  ^ 
riaUy  a  poor  crop,  whereas  the  parts  which  had  been  limed  pfo-  whins,  and 
duced  a  good  imr  crop,     ^d  all  the  defendants  said,  that  the  ^g^J 
BMmner  in  which  they  began  to  cultivate  the  said  lands  so  newly  um<  for 
indosed  and  occupied  by  them  was,  by  inclosing  and  clearing  the  neo»iari^ 
from  stones,  filling  up  the  pits  therein,  and  levelling  the  required 
by  ploughing  it  twice,  letting  it  remain  in  fallow  for  many  tiary  ex- 
months,  and  manuring  with  lime,    laying  a  greater  quantity  of  j^^  ^ 
manure,  and  at  a  much  greater  expience,  for  the  purpose  of  bring-  manuring* 
ing  the  lands  into  a  situation  to  produce  com,  than  would  have  u'^-^'^'^^L^ 
been  necessary  to  be  laid  and  incurred  on  the  old  inclosed  lands  in  into  a  pro. 
the  parish  in  the  usual  course  of  husbandry ;  and  that  some  of  the  ^^i^Qo! 
crops  of  oats  and  grass  on  the  newly  inclosed  lands  had,  since  such 
cultivation,  been  nearly  as  good  as  on  the  old  inclosed  lands,  but 
that  the  "crops  of  wheat  had  not  in  general  been  so  good ;  that,  pre« 
vions  to  the  inclosure,  the  said  lands  had  been  open  commonable 
lands  fed  with  sheep,  mules,  and  other  poor  stock ;  and  that  some 
parts  of  the  said  newly  inclosed  lands  which  had  not  been  so  cleared, 
levelled,  &c.  had  been  let  for  5t.  an  acre* 

They  further  stated,  that,  before  the  inclosure^  the  said  lands  had 
been  subject  only  to  the  payment  of  small  or  vicarial  tithes ;  that 
the  phundff  was  seised  of  the  advowson,  and  had  presented  the  then 
incumbent,  to  whom  by  virtue  of  a  clause  in  the  said  act,  intro* 
dooed  at  the  request  of  the  plaintiff,  a  composition,  in  consideration 
of  the  necessary  decrease  in  the  value  of  the  agistment  and  tithe  of 
wool  and  lamb,  which  would  be  the  consequence  of  the  inclosure, 
was  awarded  by  the  commissioners  of  an  yearly  sum  of  money,  to 
be  paid  to  him  for  the  term  of  ten-years,  to  be  paid  and  contributed 
by  the  owners  of  the  said  newly  inclosed  lands  in  discharge  of  and 
a^a  full  compensation  of  all  such  tithe;  and  they  submitted,  tbat 
if  the  tithe  now  sought  were  payable  by  tbemt  the  same  lands  would 
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1817«     be  charged  with  great  and  small  tithes  at  the  same  time.     And  the 

Xingtmm    ^^s^^i*  aI^  stated,  that,  although  the  lands  had  produced  grass 

▼•         before  the  inclosure,  it  was  not  in  great  abundance,  for  that  it  was 

**'*'^"  ovei:run  with  fern  and  furze,  and  could  not  agist  and  depasture  a 

great  number  of  sheep  and  other  catde ;  and  that  the  tithe  formerly 

yielded  to  the  vicar  was  inconsiderable ;  and  that  the  lands  so  in- 

closed  would  not  produce  com  without  extraordinary  expence  and 

labour  in  tilling  and  manuring,  and  were  then  worth  about  155.  or 

20s.  an  acre,  whereas  otherwise  they  would  not  have  been  worth 

more  than  7^.  or  8s, 

A  great  number  of  witnesses  were  examined  on  the  part  of  the 
defendants,  who  spoke  as  to  the  great  expence  attending  the  pr^ 
paration  for  tillage  of  different  parts  of  the  land  by  levelling,  clear- 
ing from  rock  and  stones  for  ploughing,  harrowing,  cross-plough- 
ing, and  manuring  it  with  lime  (which  was  expensive  in  that  part 
of  the  country  from  the  high  price  of  coals)  whilst  other  lands  in 
the  neighbourhood  for  some  distance  iR^uld  produce  two  or  three 
crops  of  oats  without  lime  or  manure,  when  converted  from  meadow 
into  arable,  and  their  evidence  went  in  general  to  support  the  alle- 
gations  of  the  bill.  S6me  of  them  stated,  that  the  expence  of 
preparing  the  old  inclosed  lands  for  com  was  about  I2s.  an  acre, 
and  that  of  the  new  6L  or  7/. 

Fonblanque  and  Winthropj  for  the  plaintiffii,  contended  that  the 
lands  were  not  barren  within  the  protection  of  the  statute;  and 
Su|iimi574.  they  cited  BtdL  N.  P.  191.  Witt  v.  Bwk,  2  Inst.  656.  Doyleyv. 
•^^pim  Hornby*,  and  the  then  recently  decided  case  of  fffinoicit  v.  Ca^ 
t  Supra  lins  (a),  wherein  the  question  of  barrenness  underwent  much  discns- 
^^^^'  sion  in  the  court  of  King's  Bench ;  in  the  course  of  which  judge- 

Supra  82d.  ment  they  observed  much  of  what  had  appeared  in  Stocbwellr. 
Terry  to  favour  this  defence  had  been  obviated  by  the  observ- 
ations of  the  court  and  the  decisions  of  Lord  Hardmcke  ;  and  they 
submitted,  that,  in  the  present  case,  the  court  ought  at  least  to 
grant  an  issue  to  try  the  question  of  &ct  of,  whether  these  lands 
were  of  such  a  nature  as  to  require  extraordinary  expence  or  labour 
to  bring  them  into  tillage. 

Datmcey  and  HaU^  for  the  defendants,  submitted  that  the  evi- 
dence having  borne  out  the  defence,  that  these  newly  inclosed  lands 
requiring  extraordinary  labour,  manuring,  and  expence  to  render 
them  fit  for  tillage,  they  were  at  once  brought  within  the  protec* 
.  ^  tion  of  this  beneficial  statute  of  Ed.  6. 

t  Supra    *       In  support  of  these  arguments,  on  the  defendant's  behalf,  thqr 
]}^*  cited  Stockwett  v.  Terry  ♦,  Hutckins  v.  Maughan  f ,  Byron  v.  LambXt 

1594.  and  Jones  v.  Le  David.  § 

\^^^  With  respect  to  the  case  of  Warmick  v.  Collins  they  submitted. 


1SS6. 


(a)  2  M.  &  S.  S49.     5  M.  &  S.  166. 
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tbat  that  decision  did  not,  on  the  whole,  militate  against  the  present      1817. 
defence;  and  that  there  was  nothing  there  which  could  be  construed    ^T^^^IZ 
to  the  disadvantage  of  those  who  now  claimed  the  exemption.  The         v. 
result  of  that  case  is,  that  extraordinary  expence,  either  in  manure  -^***»^*^* 
or  labour,  must  have  been  incurred  in  the  cultivation.     But  they 
observed  that,  as  far  as  the  judgement  given  in  that  report  detracts 
from  the  authority  of  Lord  HardwicJc^s  decision  in  StockweU  v.  Terry ^ 
thei^  were  no  words  in  the  report  in  Vesey  to  warrant  the  construc- 
tion put  on  his  Lordship's  opinion,  and  the  court  of  King's  Bench, 
m  pronouncing  judgement,  never  once  adverted  to  the  case  of  Jofies 
V.  Le  Davidj  wherein  Eyre^  Chief  Baron,  much  considered  the  deci- 
sion of  Lord  Hardwicke  in  StockweU  v.  Terry^  and  recognised  the 
criterion  adopted  by  his  Lordship.     And  they  submitted,  that  it 
was  clear  both  from  the  words  of  the  statute  and  the  language  of 
the  cases,  that  it  had  never  been  considered  necessary  for  persons 
claiming  the  exemption  to  show  that  the  lands  were  naturally  totally 
unproductive,  or  barren,  in  the  common  sense  of  that  term. 

'  The  court,  after  taking  time  to  consider  their  judgement,  now 
shortly  delivered  their  opinion  through  the  Lord  Chief  Baron,  and 
the  result  was,  that  an  issue  was  ordered  to  try  whether  the  lands 
of  which  the  tithes  were  demanded,  were  of  such  a  nature  as  (ex- 
clusive of  the  labour  and  expence  of  clearing  the  same  from  furze 
or  whins,  and  preparing  the  same  for  ploughing)  necessarily  required 
extraordinary  expence  of  liming,  or  manuring,  or  labour,  to  bring 
them  to  a  proper  state  of  cultivation,  (a) 


P.  57 Geo.  III.    A.D.  I8I7.     Scac. 

The  Warden  and  Minor  Canons  of  St  PauTs^  and  their  Lessee,  Jfay  is. 
V.  The  Bishop  of  Lincoln  as  Dean  of  St.  PauTs.     [4  Pri.  65.] 

This  was  a  suit  instituted  for  an  account  and  payment  of  tithes.  The  dean- 
after  the  rate  of  2s.  9d.  in  the  pound,  for  the  dwelling  house,  &c.  ^^^^ 
ID  the  occupation  of  the  defendant,  computed  on  the  full  value  to  is  not  ex- 
be  let  by  the  year.     The  bill,  after  deducing  the  plaintiff's  title^  ^^^f 
stated  so  much  of  the  decree  made  in  pursuance  of  the  stat  3  7  Hen.  8 .  tithes  to  the 
as  was  necessary,  noticed  the  stat  22  Cha.  2.  for  rebuilding  the  city  ^^^  ^ 
cfLotidonj  by  which  other  parishes  were  united  with  St.  Gregory j  nons  there- 
and  Stat  22  &  23  Cha.  2.  confirming  the  right  of  the  plaintiffs  to  ^n^^ 
their  tithes  as  formerly,  and  charged  the  possession  by  the  defendant  Gregory, 
his  non-payment  of  tithes,  and  that  the  said  dwelling  house,  &c.  37  j^^  s. 
ought  to  be  computed  with  respect  to  the  tithes  payable  therefore  ^:7f;» 
at  the  present  improved  yearly  rent  or  value.  the  maxim 

(is)  TYkb  reporter  adds,  that  he  was  not  iA  court    informed,  the  court  did  not  give  the  reatoni  on 
when  the  judgement  was  giTeo,  but  that  he  was    which  it  proceeded  at  any  length. 
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1817.  The  answer  stated,  that  no  tithes  or  pecuniaiy  payments  had 

The  Wat'  ^^^^  been,  or  ought  to  be  made,  in  respect  of  the  said  deanery 

den,  4^.  of  house,  SO  long  as  it  remained  in  occupation  of  the  dean,  and  tliat 

*  ^^^  ''  it  was  constantly  occupied  by  him,  but  that  as  to  certain  premises 

▼•  added  to  the  deanery  in  168S,  an  annual  sum  of  125. 6d.  had  been 

ofLmeoin.  P^^^  ^Y  ^be  defendant's  predecessors  to  the  plaintifl^,  in  lieu  of 

-T"  tithes  thereof,  and  submitted  that  such  sum  could  not  now  be  in-* 

detia  deci-  creased.     It  then  referred  to  certain  entries  in  the  plaintiffs'  books, 

**^S^  where  the  payment  of  125.  6d.  was  described  as  being  paid  for  the 

which  ap^  tithes  of  the  deanery,  but  which,  it  was  insisted,  was  payable  only 

plies  tortile  for  that  part  of  the  garden  added  in  1683:  and,  therefore,  pro- 

thesame  test^   against   such   entries  concluding  the  defendant     It  then 

^^i  ^^  stated,  that  shortly  after  the  year  1769,  the  tithes  due  to  plaintifis 

upon  the  of  Certain  sheds  adjoining  and  occupied  with  the  deanery,  were  first 

Sat^the'  charged  with  a  sum  amounting,  with  the  125.  6£L,  to  the  sum  of 

dean  is  a  17;.  sd. ;  that  in  1776,  certain  houses  also  in  the  occupation  of  the 

fdthiiTtfcHe  dean,  were  charged  with  a  sum  amounting,  with  tlie  other  sums,  to 

™«n*ngo^  IL  35.  lOe/.,  which  was  paid  to  1779;  from  which  period  to  17812 

tfie  statute :    . 

asthe  sta-  it  was  alleged,  that  a  sum  of  1/.  5s.  had  been  improperly  collected 

tutecon-  Qn  bdialf  of  the  plaintiffs,  instead  of  the  said  sum  of  125.  6d.z  and 

press  ex-  insisted  that  the  dean  was  entitled  to  hold  the  premises,  which 

^^wdin  ^\  were  part  of  the  site  of  the  ancient  deanery,  free  of  all  tithes  and 

other  inde-  pajrments  in  lieu  thereof.     The  answer  also  stated,   that,  none 

Sm^M *"  ^^  ^^^  premises  added  to  the  deanery  had  been  let  since  they 

which  were  so  added ;  and  that,  as  the  said  premises  must  be  presumed 

Ibvehavcez-  ^o  have  been  then  assessed  at  the  rent  for  which  they  were  last  let, 

isted.  The  they  could  not  be  raised  till  they  should  be  next  let     The  answer 

of  such  next  submitted,  that  the  dean  was  a  great  man  within  the  meaning 

tithes  is  to  of  the  Statute,  therefore  'that  the  ancient  site  of  the  deanery  waa 

be  calcu*  .^  ««  t*    t  f 

latedatthe  exempt,  or,  if  not,  that  the  customary  payment  of  the  sum  ot 
rate  of  i25.  6c^,  assessed  upon  the  deanery,  was  the  only  payment  for 
the  pound  wliich  it  was  liable  for  the  said  ancient  site,  including  the  site  of 
on  the  fair    ^^  premises  added,  unless  it  should  be  let  airain.     The  last  points 

yearly  rent,  ^  "  ,     ,  * 

or  actual  insisted  on  were,  that,  at  all  events,  the  dbtintiffs  were  not  en- 
lue  rf^the"  ^^^^  ^  demand  more  than  1/.  5s.  for  the  said  deanery,  exclu^ve 
premises  to  of  tlie  additions,  and  if  they  were,  that  they  were  not  entitled 
ti^e caseof^  to  an  account,  except  as  to  the  last  six  years  before  the  filing  oT* 

aU  other        the  bill. 

ing^bwf "       IVetherell  and  /fa/2,  for  the  plaintifis,  cited  the  cases  of  the  Minoir 

Suprai63i.  Canons  of  St  Paul's  v.  Morris  {a),  and  Antrobus  v.  The  East  India 

Suprti640.  Company  (6),  as  furnishing  the  principles  which  ought  to  govern  th« 

present  case;  that  the  defendant's  only  mode  of  defence  would  be  that 


(a)  9  Ves.  155.  (6)  IS  Ves.  9. 
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oFa  customary  payment,  and  which  payment  should  be  stated  with     1817. 
the  same  precision  as  in  pleading  a  modusj  but  that  such  defence,    ^Ae  ;ra"3 
if  set  up,  was  not  so  pleaded;  that  the  other  defences  set  up  were  deny  ^c.  of 
contradictory  to  each  other ;  that  there  was  no  exemption  in  the  ^*^J!^'* 
statute  in  favour  of  the  defendant,  and  that  the  dean  was  not  a        ▼• 
great  man  within  the  meaning  of  its  16th  section;  that  the  statute  ofLinc^. 
had  virtually  excluded  all  other  common  law  grounds  of  exemp- 
tion, (a)  That  the  sum  of  125.  6d,  had  been  increased,  which  shewed 
it  was  not  a  customary  payment ;  and  that  the  value  of  the  tithes  to 
be  paid  was  to  be  estimated  according  to  the  actual  yearly  valile. 
Williamson  v.  Gosling  •,  Ivatt  v.  Warren  f,  Antrobtis  \,East  India  •  Sup.9(». 
Company.  %  tc^^ 

Dauncey  and  Spranger^  for  the  defendant,  contended  that  the  t  Supm 
clergy  had  never  been  liable  to  payment  of  tithes  for  the  city 
of  London ;  that  they  were,  therefore,  not  mentioned  in  statute 
37  Hen.  8. ;  that  tlie  \2s,  6d.  was  a  payment  made  only  in  respect 
of  the  premises  added,  and  that  the  subsequent  increase  was  to  be 
attributed  to  accident  or  inadvertence.  That  their  defence  was, 
that  the  premises  never  had  been  chargeable  ;  that  ecclesia  decimas 
ecclesice  solvere  non  debet  "was  an  established  maxim,  Blinco  v.  Barks-  Supra  197. 
dale  (&);.  that  the  dean  was  a  great  man  within  the  statute;  at  all 
events,  that  if  any  payment  was  due^  it  ought  to  be  restricted  to 
the  amount  hitherto  paid. 

Richards  C.  Baron.  —  It  is  admitted  that  the  statute  (37  Hen.  8. 
c.  12.)  is  general,  and  that  it  gives  the  parson  a  right  to  tithes  for 
every  house  in  the  parish  not  expressly  excepted.  It  is,  therefore, 
incumbent  on  the  person  disputing  the  plaintiff's  claim  to  tithes,  to 
shew,  either  that  he  comes  within  some  exemption  in  the  statute, 
or  that  he  is  protected  by  some  customary  payment.  It  is  admitted, 
that  the  deanery  of  St.  PauPs  is  within  the  parish  of  St  Gregory  ; 
and  it  follows,  therefore,  that  the  dwelling  house  of  the  deanery  is 
tithable,  unless  some  legal  exemption  can  be  shewn. 

The  defences  which  have  been  set  up  to  this  bill  are  several,  and 
tor  the  most  part  inconsistent. 

The  first  defence  is  founded  solely  on  general  nonpayment  of 
tithes.  It  appears,  that  the  parsonage  of  the  church  of  St.  Gregory 
vras  once  in  the  patronage  of  the  dean  and  chapter  of  St.  PauTs,  and 
that  it  was  by  them  appropriated  to  the  use  of  the  warden  and 
minor  canons  of  St.  Pair's,  under  the  authority  conferred  on  them 
by  King  Hairy  6. ;  and  it  has  been  urged,  that  that  connection 
afifords  a  presumption,  tliat  by  some  contract  then  entered  into  be- 
tween them,  the  dean  might  have  stipulated  for  a  discharge  from 
payment  of  tithes,  in  consideration  of  the  benefice  so  granted ; 

(a)  Greeny,  Piper ^  Cro.  £Ul.  276.  fuimil64.  (6)  Cro.  £lu.479. 
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1817*     but  no  trace  has  been  shewn  of  the  existence  of  such  a  contracit 
The  War-    ^^^'  therefore,  that  defence  fails :    so  that  the  dean  must  be  con- 

den,  ^-c.  of  sidered,  in  that  respect,  as  if  he  were  any  other  person. 

4«.   '^       '^^^  ^^^^  defence  is,  that  the  defendant  is  an  ecclesiastical  per- 
▼•         son,  and  that  the  deanery  being  part  of  his  possessions,  as  such  he 

^X^M^  is  protected  from  the  payment  of  tithes  by  the  maxim,  ecclesia  ecde^ 
suBj  &c.  but  the  answer  to  that  is,  that  here  is  an  express  act  of 
parliament  charging  every  house  generally  in  the  parish,  except  cer- 
tain houses  expressly  excepted ;  and  that  view  of  the  act  of  parlia- 

Supn  164.  ment  was  acted  on  in  a  very  early  case,  Green  v.  Piper  (a),  where  a 
house  in  London^  which  was  part  of  the  possessions  of  a  prioiyt 
was  held  chargeable  with  tithes  according  to  the  ordinance  there, 
because  only  noblemen's  houses  are  excapted.  Giving  full  wdght, 
therefore,  to  all  the  circumstances  as  yet  relied  on  by  the  answer 
of  the  defendant,  the  act  of  parliament  not  having  expressly  discharged 
Aim,  the  dean  is  liable  notwithstanding  to  the  payment  of  tithes. 
Nor  does  the  maxim  ecclesia  ecclesia^  &c.  apply  here ;  which,  as  I 
take  it,  merely  applies  to  the  case  of  a  rector  and  vicar  of  the  same 
church  where  the  ecclesia  would  be  paying  tithes  to  itsel£  la 
other  cases  of  an  ecclesiastical  person  claiming  exemption,  he  must 

Supra  197.  prescribe  in  non  decimando.  The  case  of  Blinco  v.  Barisdale  (ft) 
was  that  of  a  rector  and  vicar  of  the  same  parsonage ;  and  of  the 
same  nature  are  all  tlie  other  authorities.  (His  Lordship  then  cited 
Watson^ s  Clergyman* s  Imis)^  p.  513.  as  affording  the  true  rule.)  But 
that  question  cannot  arise  here,  because  the  maxim  itself  is  coa- 
travened  by  an  act  of  parliament  containing  distinct  exemptions^ 
which  exclude  all  other  independent  extrinsic  exceptions.  There 
is  also  another  answer  to  it  arising  out  of  the  pleadings  andproofi, 
which  is  decisive ;  this  is  a  claim  of  total  exemption,  whereas  it  is 
in  evidence,  and  it  is  admitted,  that  tithes  have  been  paid  in  respect 
of  the  deanery. 

A  defence  is  then  founded  on  the  16th  section  of  the  statute^ 
exempting  the  houses  of  great  men.  In  order  to  support  that  de- 
fence by  evidence,  it  would  be  necessary  to  prove  that  no  tithes 
had  ever  been  paid  by  the  defendant's  predecessors;  but  ^e  ocm* 
trary  is  in  evidence,  and,  besides,  another  point  must  be  made  out 
to  support  that  defence,  that  the  dean  is  a  great  man^  within  the 
meaning  of  the  act ;  and  I  incline  to  think,  that  the  order  of  the 
words,  (^^  great  men,  or  noble  men,  or  noble  women,")  imports 
that  *^ great  men^*  must  mean  persons  superior  in  certain  respects 
to  noblemen  and  noblewomen.  There  is  also  an  exemption  in 
favour  of  the  halls  of  crafts  or  companies.  The  defendant  is  cer- 
tainly not  one  of  either  of  the  classes  of  those  privileged  persons. 

(•)  Cro.  Eliz.  216m  {b)  Cro.  £lii.  578. 
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Tliiis,  die  two  first  groands  of  defence  insisted  on,  are  quite  inde*     IBl?. 
pendent  of  the  act  of  parliament,  that  the  defendant  is  exempt  from    j^  ^    . 
payment  of  tithes,  and  that  accordingly  none  have  ever  been  paid  den,  ^c.  tf 
tor  the  deanery.    Then  he  sets  up  a  ground  of  total  exemption       aJ^^ 
under  the  act;  and  afterwards  again  abandoning  that  ground,  he        ▼• 
pleads  that  he  has  always  paid  a  sum  certain;  and,  therefore,  he  is  ofi^^^SH 
within  the  provision  of  the  act,  which  directs  the  assessment  to  be 
made  on  the  rent  at  which  the  premises  were  last  letten.     Each  of 
those  defences  are  severally  thus  met  by  the  evidence,  on  the 
ground  of  exemption  from  non-pajrment  raising  presumption  of  a 
contract  he  &ils ;  for  it  is  quite  clear  that  he  has,  in  point  of  fact, 
paid  tithes.    The  same  objection  is  opposed  to  his  claim,  either  as 
an  ecclesiastical  person  without  the  statute,  or  as  a  great  man 
within  it     Whether  or  not,  he  may  have  paid  tithes  in  his  own 
wroQ^  is  a  question  on  which  there  is  no  evidence;  but  as  far  as 
the  evidence  given  goes,  the  defendant  and  his  predecessors  have 
constantly  paid  tithes  in  respect  of  the  deanery;  and  as  for  the 
deanery,  expressly  in  terms,  independent  of  the  other  payments 
for  what  has  been  separately  charged,  and  that  for  a  great  length 
of  time ;  and  the  sum  which  has  been  proved  to  have  been  paid  in 
respect  of  the  deanery  has,  in  later  times,  been  doubled.   As  to  the 
iQf^^tion,  that  the  135.  6d»  was  paid  for  the  site  of  the  premises 
added,  it  is  not  shewn  by  evidence ;  on  the  contrary,  the  evi- 
dence is;  that  it  has  been  paid  as  *^  for  the  deanery;"  and  that 
that  part  of  the  premises  forms  only  a  very  small  part  of  the  gar- 
den, and  yet  the  payment  for  the  tithes  of  it  (before  comparatively 
krge)  is  in  aftertimes  doubled. 

It  is  clear,  therefore,  that  the  dean  is  liable  to  some  payment; 

and  the  question  is,  whether  that  sum,  so  doubled,  of  1/.  5s.  is  to 

be  the  fixed  rate  payable  to  the  plaintiff  as  parson,  or  whetlier  it  is 

to  be  proportioned  to  the  improved  value?     The  object  of  the 

statute  was  to  give  them  the  tithes  according  to  tlie  rent  or  full 

yearly  value.     If  the  premises  are  fairly  leased,  the  minor  canons 

take  2s.  9d.  in  the  pound  upon  that  rent.     In  the  present  case 

there  has  been  no  letting  at  all,  and  therefore  there  is  no  practical 

standard,  either  of  rent  or  value,  to  which  the  payment  of  12^.  6d. 

is  referable  as  a  criterion  for  determining  the  due  rate  of  tithes ; 

<ior  can  it  be  considered  as  being  a  customary  payment  under  a 

l^erpetual  agreement,  since  it  has  been  increased.     His  lordship, 

tifter  commenting  on  the  20th  section  of  the  statute,  held  **  that  1057^'^ 


case  came  within  the  principle  of  all  the  decbions  which  have  t  Supn 
^ooeeded  upon  this  act  of  parliament"  His  lordship  then  cited  and  ^  g^p^ 
commented  iipon  Ixjatt  v.  Warren  ♦,  Ward  v.  Hilder  fj  William^  ^ 
-son  V.  Coding  i,   Bramston  v.  Heron  ^  KynasUm  v.  East  India  ish. 
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1817.     Co.^,  and  Antrobia  v.  East  India  Co,\j  as  gorerning  the  preaent 


itn^tctf       Account  decreed  for  plaintifis  with  costs,  but  restricted  to  the 

St     JP^HTMrn 

'^  ^  Ust  six  years  before  filing  the  bill,  though  his  lordship  heldy  that 
Tkmm^im  ^"'^  ^^  equity  were  not  restricted  in  a  tithe  cause  to  any  limitr 
^u3t,   Ation  of  time,  (a) 

P.  57  Geo.  III.    A.  D.  1817.     Scac. 

Mt^  la.  Jee  y.  Hockley,  and  others.    [4  Pri.  87.] 

Catain  I'he  plaintiff  filed  thb  bill  as  vicar  of  Tkaxtted,  Essatj  tor  an 

moatj^'  account  of  all  tithes,  except  hay,  calves,  and  milk.   The  defendants 
mmodum,  pleaded  farm  moduses. 

gP^^^  HocUey  (for  the  farm  called  BlwUs)  set  up  a  modw  of  ISf.  Bd. 
sMtentwith  for  the  tithe  of  hay,  calves,  and  milk,  and  all  other  tithable  matters 
£^on^^  claimed  by  the  bill,  except  tumipsy  potatoes,  dooer-seed,  eolt'Seedf 
age,accord-  and  f^her  small  seed,  and  other  moduses  of  differoit  sums  in  the 
ifflldmt^  same  terms  for  various  other  farms,  amounting  altogether  to 
cumfBotM,  13/,  185.  7d.  And  they  proved  the  money-payments  to  have  been 
Cd  been  Uniformly  made  during  living  memory, 
imintcr.  Martin  and  Shadwell,  for  the  plaintiff. 

^tS^i^         Dauncey  and  Boteler,  for  the  defendants. 

an  ime  Yov  the  plaintiff  it  was  contended,  that  the  value  of  the  vicarage 

«d,  •  modut  itself  was  estimated  at  so  low  a  rate,  by  the  ancient  documents  put 
^^^^Jj^  in,  (the  Nona  Roll,  A.  D.  1 342,  rectory  and  vicarage  together,  9BL; 
wticicsof  the  Ecclesiastical  Suroey,  26  Hen.  S.A.D.  1735,  20/.;  PqpeNi^O' 
t^'^oH"  ^^*  Taxation,  38/.,  rectory  50  marks,  33/.  6s.  Sd.,  vicarage  7  maiks» 
and  not  ob-  4/.  1  Ss.  ^d. ;  Parliamentary  Survey,  70/. ;)  that  it  was  impossible  the 
ibo  court!'^  payments  relied  on  could  be  so  ancient  as  to  be  entitled  to  be  con- 
sidered by  the  court  as  moduses. 

Richards  Chief  Baron.  —  These  ancient  documents  have  never 
been  considered  as  conclusive  in  any  case  that  I  have  ever  met 
with ;  and  when  I  see  an  uniform  money-payment  proved  to  have 
been  constantly  paid  for  so  many  years,  I  cannot  take  upon  mysdf 
to  say,  that  evidence,  which  is  anterior,  shall  on  that  account  alone 
destroy  evidence  which  is  posterior  in  point  of  time.  And  however 
desirous  I  may  be  (as  I  always  shall)  to  save  to  parties  the  expoioe 
of  issues,  I  must,  in  such  a  case  as  this,  direct  a  further  enquiry  aa 
to  these  payments,  if  required,  and  if  issues  are  taken  it  must  be  for 
each  form,  {b) 

•  Supra  16dO.  f  Supra  1640. 

(a)  But  lec  stat.  5S  G,S.  8.5.  made,  but  the  defendants  were  pcrmittad  to 

[b)  The  objection  of  an  exception  of  articles    into  evidence, 
of  modem  introduction  in  laying  a  modut  was 
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1817. 


P.  57  Geo.  III.    A.D.  1817.    vScac. 


Dormanj  and  others  v.  Cunyj  and  others.     [4  Pri.  109.]  ▼. 

Bill  by  the  plaintifi,  lessees  of  the  rectory  cf  Dari/ordf  county  ji-J^T 
fXKent^  claiming  of  defendant  Curry  (the  vicar),  and  of  all  the  de-  Proctor 
fendants,  except  Ward  (from  whom  they  claimed  only  tithe  of  cliin^ 
seeds),  tithe  of  green  fodder  and  clover-seeds*  ,eedi 

The  claim  of  tithe  of  seeds,  the  point  on  which  the  judgement  if^nttA 
proceeded  at  present,  was  disputed  between  the  rector  and  the  dowedoir 
vicar,  and  was  founded  on  the  part  of  the  former  on  the  ground  f^^^|^ 
that  a  partial  exchange  of  the  rectorial  and  vicarial  tithes  was  to  be  ccpthg^on 
presumed  from  perception,  to  have  been  efiected  before  time  of  ^  gnmnd 
memory :  for  that  the  vicarage  was  endowed  with  the  tithe  of  hay  turned  es. 
on  certain  lands  called  Dartjbrd  Salt  Marshj  and  not  of  com ;  yet  J^g^ 
the  vicar,  it  was,  alleged,  had  constantly  received  the  tithe  of  com  rectorud 
from  the  same  lands;  whereas,  on  the  other  hand,  the  lessees  of  the  ^^J^ 
rectory  had  always  received  the  tithes  of  artificial  grasses  and  seeds  ttrict  proof 
from  the  other  lands  in  the  parish.  toSea^* 

The  principal  defendant,  Cunyj  admitting  the  perception  of  the  tide  in 
tithe  of  com,  insisted  that  if  his  right  to  it  accmed  by  virtue  of  any  ^^be^ 
exchange  between  some  former  rector  or  vicar,  it  must  have  been  must  ihew 
given  him  in  lieu  of  tithe  of  hay  of  certain  lands  called  King*s  ^^  ,^. 
Marsh,  of  which  the  vicar  had  been  endowed,  between  the  years  2^»  *•* 
^1  and  1816,  but  which  were  always  received  notwithstanding,  hasgnuited 
bv  the  lessees  of  the  rector;  and  he  denied  that  such  lessees  had  tbembw^y 

*  or  madetne 

had  perception  of  the  tithes  of  seeds  on  the  6ther  lands  of  the  alleged  ez- 
parish,  except  by  usurpation  in  some  few  instances;  where  the  jj^^f*'"* 
vicar  had  not  been  apprised  of  their  having  been  produced ;  insist^  tor's  per- 
ing  on  hb  tide,  in  virtue  of  his  endowment,  to  the  seeds  of  clover  ^^^^^^ 
and  other  artificial  grasses,  and  all  other  small  tithes.     The  docu-  Available  as 
mentary  evidence  produced  by  the  plaintiffs,  consisted  of  various  .giungj^ 
receipts  for  tithes^  memoranda  from  the  vicar's  books,  and  agree-  rector,  nor 

1*  canUiereo* 

mentS  for  compositions.  torlnsieton 

For  the  defendant  Cttrrvy  was  produced  his  endowment ;  dated  »iseiieiii 

^^-     ▼»,«,-  suchacaee; 

39th  Jtl/j/ 1315.  for  there  ia 

Martin  and  BoupeU,  for  the  plaintiffs.  "°  p'JL  • 

Dauncey,  Hall,  and  Abercromby,  for  the  defendants.  his  favoar 

Bichards  C.  B.  —  The  real  question  on  this  bill  is  between  the  ••  *»•. »  « 

M  toe  ntua- 

rector  and  the  vicar,  and  between  such  parties  the  rector  is  cer-  tion  of  a 
tainly  not  entitled  to  an  issue;  of  course,  and  as  a  matter  of  right,  ^^^J^^^ 
such  questions  must  always  depend  altogether  on  the  instrument  hie  own 
by  which  the  vicar  is  endowed,  or  the  proof  adduced  by  him  of  ^^"^^ 
perception  as  founding  a  presumption  of  an  anterior  endowment. 

It  is  clear  that  the  vicar  has  received  out  of  this  parsonage, 
from  time  to  time,  the  tithe  of  all  seeds.    Then  it  is  contendedf 
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1817*     that  it  is  to  be  presumed,  from  the  usage,  that  there  must  have 
j^^,^^^^    been  formerly  an  exchange  effected  between  the  rector  and  the 
▼•         vicar,  by  which  the  tithes  of  com  were  given  up  for  those  of 
^^*     green  fodder  and  seeds;  but  there  is  no  evidence  offered  of  the 
existence  of  such  exchange,  nor  is  there  any  ground  laid  for  sup- 
posing that  it  ever  took  phice.     Now,  the  insisting  on  the  presump- 
tion of  such  an  exchange  on  the  part  of  the  rector,  is  in  itself  aD 
admission  that  the  vicar  was  formerly  entitled  to  the  tithe  of  those 
articles  which  he  is  said  to  have  so  given  up  in  exchange.     Then 
the  rector  comes  here  to  a£fect  his  own  grant;  and  the  only  found- 
ation for  his  claiming  these  tithes  is  really  (the  supposed  exchange 
being  out  of  the  question)  nothing  more  or  less  than,  that  he  once 
had  them  and  granted  them  to  the  person  from  whom  he  now  de- 
mand them.    To  enable  the  rector  to  support  his  present  clainiy 
it  is  incumbent  on  him  to  make  out  his  case  by  most  satisfactory 
proof.    Now  what  are  his  proo&?  he  produces  certain  receipts; 
the  earliest  is  in  1721,  and  is  given  to  Tasker  (a  lessee  of  the  thea 
rector)  for  SI.  25. 6^.  for  the  tithes  of  ten  acres  of  peas  and  three 
acres  of  cinquefoil  seed.    Now  that  being  an  acknowledgement  of 
having  received  the  value  of  the  tithes  of  peas,  as  well  as  of  dovo^ 
seed,  that  receipt  proves  too  much ;  for  on  this  record  he  sets  19 
a  right  to  the  tithes  of  artificial  seeds  alone,  admitting,  therrfore^ 
that  the  vicar  is  entitled  to  the  tithe  of  peas.     The  next  receipt  is 
in  1734,  and  is  for  clover  seed,  and  for  peas;  peas,  as  I  have  ob- 
served, not  being  in  dispute.     There  is  next  an  agreement  dated 
April  4<,  1775,  whereby  WiUiamSy  the  agent  of  the  lessee  of  the 
rectory,  agrees  to  let  to  the  occupiers  the  tithes  of  their  fiirms,  at  the 
end  of  which  is  this  memorandum :  **  clover  seed,  cinquefoil  seed* 
and  turnip  seed,  in  kind  as  usual."     Now,   turnip  seed  is  not 
claimed  by  the  rector,  therefore  this  evidence  also  proves  too  much. 
Another  agreement  in  1776  was  put  in,  which  has  these  words, 
^^  any  seed  to  account  for  after  gleaning,  and  allowing  for  as  clover;** 
implying  that  the  agent  of  the  lessee  of  the  rector  then  claimed  all 
seeds ;  and  that  again  proves  too  much.     Those  instances  of  per- 
ception, therefore,  are  not  to  be  relied  on.     And  as  to  the  paper 
delivered  by  Curn/j  which  mentioned  clover  seed  omitted,  that 
item  being  afterwards  struck  out,  proves  nothing. 

It  is  true  that  it  was  long  very  doubtful  whether  seeds  were  a 
great  or  small  tithe,  or  belonged  to  the  rector  or  vicar ;  but  there 
have  been  many  cases  since,  wherein  it  has  been  clearly  held,  that 
proof  of  payment  of  tithes  of  seeds  to  the  rector  shall  not  affect  the 
right  of  the  vicar ;  and  the  reason  is,  that  the  prevailing  erroneous 
notion  of  seeds  being  a  great  tithe,  destroy  the  usual  effect  of  the 
evidence  of  its  perception  as  such  by  a  rector.  I  repeat,  that  a 
rector  having  once  endowed  a  vicar  of  tithes,  who  comes  to  reclaim 


/ 
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those  tithes,  is  bound  to  make  out  his  case  by  clear  and  satisfiurtoiy     1817* 
evidence,  and  there  is  none  offered  in  this  case  to  shew  that  the     7)^,mum 
vicar  ever  granted  them  back  to  the  rector.     I  therefore  think,  that         t. 
the  case  is  in  favour  of  the  vicar.     As  against  him,  therefore,  the      ^^^* 
bill  must  be  dismissed  to  that  extent;  and  also  as  against  Wardf 
for  the  demand,  as  to  him,  is  for  the  tithe  of  seed ;  and  that  tithe  is 
certainly  payable,  not  to  the  rector  but  the  vicar,  whose  right  to  it 
is  established  by  the  result  of  this  suit.     As  to  them,  therefore,  (a) 

Bill  dismissed  with  costs. 


mao- 


P.  57  Geo.  III.  A.  D.     I8I7.    Scac. 

Sanders  v.  Longden.    [4  Pri.  1 1 7.]  ^^'^  ^^' 

Bill  by  the  plaintiff,  rector  of  the  parish  of  fVoHatoHi  coun^  of  When  a 
Nottingham^  against  defendants  occupiers  of  certain  lands  called  ^^|^ 
Sempringham  Lands  (being  without  the  parish),  for  an  account,  &c.  portum  of 
of  tithes.      The  bill,  after  setting  out  the  plaintiff's  title  to  a  ^^i^g^ 
moiety  of  the  tithes  of  corn,  grain,  and  hay,  of  the  said  lands,  and  other  pe- 
stating  that  on  a  former  suit  instituted  by  a  rector  for  tithes  of  cer-  ^[^^  ^ 
tain  lands,  &c.  within  the  manor  oiBramcote^  called  Sempringham  monejpay- 
Landsj  and  for  the  purpose  of  compelling  the  defendant  in  that  suit  imUtedoo, 
to  set  forth  the  bounds  and  limits  of  the  said  lands,  an  issue  was  fj^*?^ 
directed  to  be  tried  by  an  action  of  debt  under  stat  Ed.  6.  whereon  many  yon 
a  verdict  was  recovered  by  the  rector  for  the  sum  of  5/.,  the  treble  ""***»  *? 

^  court  wul 

value  of  the  tithes ;  and  that  upon  the  further  hearing,  a  decree  was  not  decree 
made  against  the  defendant  for  the  payment  of  the  tithes  demanded  ^|^J]^^'^ 
by  the  bill  (for  the  last  four  years),  and  that  a  commission  should  outenimM 
issue  to  set  forth  such  of  the  said  lands  as  should  be  proved  to  have  ^^  ^^ 
been  in  the  defendant's  occupation  for  such  time,  and  to  ascertain  will  it  grant 
the  value  of  the  moiety  of  the  tithes  taken  away  by  the  defendant  ^j^  ^  ^^ 
during  that  period ;  and  further  stating,  that  all  matters  in  dispute  certain 
touching  the  premises  being  afterwards  referred  between  them,  the  of  the  lands 
commissioners  named  in  a  certain  commission  for  the  examination  ^^  question, 
of  witnesses,  &c.,  awarded  by  their  award,  dated  Oct.  10,  1672,  the  decree  in 
sum  of  8/.  to  be  paid  to  tlie  then  plaintiff,  on  a  dajr  subsequent,  for  '^^  ^* 
the  said  tithes ;  and  that  the  defendant  should  also  pay  the  plaintiff  sor.and  a 
yearly  thereafter  the  sum  of  405.  during  the  continuance  of  the  hSfiwwr 
plaintiff's  incumbency  in  lieu  of  all  tithes  of  the  said  lands,  and  that  nerer  taken 
the  now  plaintiff  had  given  the  present  defendant  notice  of  deter-  of*^^. 
mining  the  said  composition  of  405.  per  annum^  charged  that  the  ceeding 
defendant  pretended  that  the  boundaries  of  the  said  lands  had  be-  ^^^^^ 
come  so  altered  as  not  to  be  capable  of  being  now  specifically  elude  the 
ascertained,  and  that  the  sum  of  405.  a  year  paid  by  the  drfendant's  a  new  trial 
predecessors  for  so  long  a  period,  was  in  its  origin  a  charitable  ^^^' 

(a)  Sec  also  Cart  ▼»  MeatoHf  tufr^  1258. 
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16 17.     donation;  whereas  the  defendant,  Longden^  had  In  his  possessioil 

Sandert     ^^  power  documents  from  which  the  true  boundaries  and  extent  of 

▼.         the  said  lands  might  be  made  to  appear;  and  the  said  sum  of  405; 

^'"**'"*'    was  a  temporary  composition,  paid  in  lieu  of  the  said  moiety  of  the 

tithes  of  the  said  lands.     The  plaintiff,  therefore,  prayed  that  the 

defendant,  Longdeuy  might  produce  and  leave  all  such  documents 

in  the  hands  of  his  clerk  in  court,  and  that  he  might  set  forth  and 

.  discover  the  specific  lands  or  fields,  called  or  known  (or  formerly 

&c.)  by  the  name  of  Sempringham  Lands  in  Bramcote  aforesaid,  out 

of  which  the  said  tithes  were  theretofore  taken ;  and  (if  they  could 

not  now  be  specifically  ascertained  by  reason  of  their  having  been 

suffered  to  become  altered)  that  a  commission  might  be  issued  for 

the  purpose  of  ascertaining  and  distinguishing  the  same,  or  of 

allotting  a  fair  equivalent 

The  defendant,  by  his  answer,  denied  all  knowledge  of  the  lands, 
called  Sempringham  Lands,  and  of  the  plaintiff's  right  to  demand 
the  portion  of  tithes  claimed  by  him  in  respect  of  them ;  or  that  he 
knew  whether  the  payment  of  the  405.  was  a  composition ;  or 
whether  it  had  been  paid  to  the  plaintiff  or  his  predecessors,  before 
October  10,  1672,  or  when  it  was  first  paid;  or  from  what  origin 
it  arose. 

Martin  and  Dawde^weU,  for  the  plaintiff,  submitted  that  the 
plaintiff  was  entitled  to  have  a  decree  according  to  the  prayer  of 
the  bill ;  or  at  least  that  a  commission  should  be  granted,  and  that 
the  defendant  might  be  decreed  to  furnish  the  documents  required 
of  him. 

Clarke  J  for  the  defendant,  (stopped  by  the  court.) 

Richards  C.  B.  —  I  have  long  ago  felt  the  difficulties  in  the  way 
of  the  plaintiff  to  be  so  great,  that  I  cannot  bring  myself  to  decree 
any  part  of  the  prayer  of  the  bill  without  first  directing  an  issue, 
for  I  feel  that  the  intervention  of  a  jury  is  necessary  here;  and  I  ' 
cannot  order  a  commission,  unless  I  considered  the  plaintiff  entitled 
to  an  account  of  the  tithes  sought,  on  the  lands  in  question  which, 
at  present,  I  do  not.  I  admit  the  effect  of  the  former  decree  and 
judgement,  and  the  parties  themselves  do  not  appear  to  have  quar- 
relled with  the  verdict;  but  then  I  have  no  evidence  before  me  ac- 
counting for  the  long  subsequent  acquiescence  in  the  payment 
of  405.  That  alone  is  sufficient  to  render  the  decree  and  verdict 
inconclusive,  whatever  might  have  been  the  effect  of  them  at  the 
time;  and  I  must  now  consider  that  the  land-owner  has,  notwith- 
standing, some  defence  to  make.  In  the  present  instance  too^  it  is 
the  business  of  the  plaintiff  to  make  out  his  case  satisfactorily ;  for 
as  the  lands  are  not  in  his  parish,  he  is  not  standing  on  his  com- 
mon law  right  as  rector.  On  the  contrary,  the  common  law  is 
against  him  here,  for  he  is  himself  only  a  porUonist,  even  if  he 
should  substantiate  this  claim.    Then  as  to  that  it  is  perfectly  clear 
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that  the  rectors  hftve  always  been  paid  the  sum  of  405.,  and  that  is      1817* 
admitted  by  the  defendant.     Now,  if  they  had  the  power,  at  any     sanden 
time,  of  enlarging  that  payment  by  treating  it  as  a  composition  for         v. 
the  tithes,  it  is  certainly  very  singular  that  they  should  never  have    ^^     * 
done  so,  and  particularly  when  the  former  rector  might  have  had 
the  tithes  in  kind,  if  he  had  chosen  to  follow  up  the  decree.     I 
expected,  therefore,  that  that  would  have  been  accounted  for  by  the 
plaintiff  shewing  some  subsequent  agreement.    He  has  not  done  so, 
however ;  and  therefore  I  cannot  decide  conclusively  on  his  rights 
without  an  issue,  which  I  shall  direct,  as  less  expensive  and  hazard- 
ous than  an  action  on  the  statute.     It  must  be  to  try,  generally, 
whether  the  plaintiff  is  entided  to  any,  and  what  tithes  arising  out 
of  any,  and  what  lands  in  defendant's  occupation,  (a) 

Costs  and  further  directions  reserved. 
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Bennett  v.  Sheffington.     [4  Pri.  143.]  June  5. 

Bill  by  the  rector  of  Sfieffington,  county  of  Leicester j  against  the  S.  c. 
defendants,  owners  and  occupiers  of  lands,  &c.  within  the  parish,  ^^^!Lfg 
tor  an  account  and  payment  of  tithes.  a  defence  of 

Defendants,  by  their  answer,  set  up  as  a  defence,  that  the  lands  ^^^Jo***"* 
were  covered  by  a  composition  real  of  40/.  a  year,  payable  half  agreement, 
yearly  from  the  ISth  Elix.^  in  lieu  of  all  small  tithes.  that  it  baa 

On  counsel  for  defendants  proceeding  to  read  the  answer  in  ^'^J*^ 
^Bennett  v.  Neale  {b),  as  evidence  in  this  suit,  it  was  objected,  that  tween  aU 
only  so  much  of  it  could  be  read  as  would  be  necessary  to  intro-  ^"^^^ 
duoe  the  depositions  of  the  witnesses  in  that  cause  as  to  the  pay-  must  be 
ment  of  40/.  a  year,  and  the  court  so  confined  it  e^aS^'m 

Bichards  C.  B.  It  is  impossible  to  carry  this  case  far  enough,  on  1678. 
the  part  of  the  defendants,  by  the  evidence  proposed  to  l)e  read. 
It  amounts  only  to  oral  testimony  of  a  parol  agreement,  and  even 
that  is  not  stated  to  have  been  made  between  all  necessary  parties ; 
it  is  said  to  have  been  an  agreement  between  the  rectors  and  parish- 
ioners only.  The  patron  and  ordinary  are  not  mentioned,  so  that 
it  was  merely  personal  for  any  thing  that  appears,  but  the  broad 
ground  on  which  I  proceed  is,  that  there  is  no  evidence  ofiered  of 
any  agreement  in  writing  having  ever  existed.  Nothing  more  is 
shewn  than  the  commencement  of  this  ancient  payment  in  point  of 
time,  and  that  it  originated  in  an  agreement,  which  might  have 
been  by  parol.  Such  evidence  will  not  support  the  defence  of  a 
composition  real.  Decree  for  plainti£^  with  costs^  except  as  to  the 
occupier's  landlords,  {c) 

(o)  Upon  the  utuetion  of  a  portionist,  see  also        (c)  See  BtnnaU  ▼.  Neakf  where  the  queition  ta 
Femrs  ¥•  PeiUut,  supra  1602.    (6)  Wigfatw.3S4.    elaborately  discuuetl. 
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WiUiamSf  Clerk,  v.  Price  and  others,  and  the  Dean  and  Chapter  of 
Priet.  Winchester  and  another.     [4  Pri.  156.] 

"       *  Bill  by  plaintiff  as  vicar  of  Bomsei/j  Hanis^  against  the  defend- 

Dan.  13.  ants,  occupiers  of  lands  in  the  parish,  and  the  impropriate  rectors, 
"mJdoM"  ^'^^  ^^  account  of  small  tithes.  The  subject  of  his  claim  was  the 
in  an  en-  tithe  of  tumips  and  potatoes  of  field  produce  (a),  as  being  included 
^[^^^  within  the  terms  of  his  endowment,  under  some  or  other  of  the 
itMlf  carry  following  words,  *^  gardens,  curtilages,  and  offerings  and  oblations 
^ff^  at  the  altar  of  St.  Lawrence"  The  endowment  of  1S22  gave  the 
things  ori.  vicar  tithe  of  flax,  hemp,  apples,  pigs,  geese,  cows,  milk,  cheese^ 
^^la  calves,  pullets,  honey,  pigeons,  handicraft  trades,  gardens,  curtilages, 
gvdens.  if  eggs,  and  also  confessions,  funerals,  and  legacies  given  by  the  dead, 
wto«,  ao  except  only  the  legacies  and  heriots  given  to  the  chancel  and  build- 
tiw  wMd  ings  of  the  same  prebendal  church ;  and  also  all  that  portion  of 
li^;"  tiM  tithe  hay,  viz.  two  cart  loads  of  hay  out  of  the  meadow  called  Small 
J!^^^^  Meadf  and  also  all  offerings  and  oblations  at  the  altar  of  St.  Xian>- 
ii  to  be  ex-  rence^  or  any  where  else  in  the  same  church. 
Sh^urain  C^^  cause  came  on  upon  admissions,  and  it  was  admitted,  that 
cadi  paiti-  the  vicar  had,  for  upwards  of  fifty  years,  received  money  payments 
^^^^^^  *  in  lieu  of  tithe  of  hops ;  and  had  also  received  money  paymeotSf 
U  anj  for  two  several  years,  in  lieu  of  tithe  of  potatoes  grown  in  fields; 
fUHMOLj  N-  ^^  establishing  perception  of  other  tithes  than  were  enumerated 
ctiTad  by     in  the  endowment.) 

beyond  bif  '^^^  defence  set  up  was«  that  the  impropriate  rectors  were  en* 
*'*^<'^'  tided  to  the  tithes  of  young  trees  and  shrubs  growing  in  nursery 
iihaayifnt  grounds,  of  oziers,  or  withy  beds,  hops,  turnips,  seeds,  clover, 
bto^hT^^^  and  other  grass  seeds  growing  in  fields,  and  to  tithes  of  potatoes 
earned.  and  tumips  growing  in  fields;  denying  that  the  vicars  had  ever 
mi^Ato  ^^^^°  ^  receipt  of  all  small  tithes,  but  admitting  perception  of  some 
an  iaaue  as   small  tithes  in  part 

^^^l^  Martin  and  Wrca/f  for  the  plaintifls ;  Dauncey  and  Ncxclandj  for 
oMes  where  the  defendants. 

oqu^  Richards  C»  B.      On  consideration  of  this  case,  there  must  be 

clearly  a  decree  against  the  defendant ;  for  he  admits  that  some 
indefinite  tithable  matters  have  been  rightfully  received  by  the 
plaintiff  as  vicar.  Now,  if  those  tithes  were  not  mentioned  in  the 
original  endowment,  we  must  presume,  from  such  perception 
having  been  acquiesced  in,  that  there  must  have  been  a  subsequent 
endowment  of  those  articles.  But  I  am  not  of  opinion  that  the 
word  **  gardens"  would  of  itself  carry  garden-stu£^  or  things  ori- 
ginally grown  in  gardens,  if  grown  elsewhere ;  and  the  same  may 

(a)  See  Xlennicoi  7.  Vaiton,  3  Fri.  S50.  supra  171 S. ;  and  the  cases  there  collected. 
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be  said  of  the  word  ^*  cartilage;"  as  to  the  precise  meaning  of  the      1817* 
other  word  "  alteragium,**  it  cannot  at  this  time  be  exactly  defined,    ~wma 
and  we  know  not  with  any  degree  of  certainty  what  it  means ;  and,         ▼. 
therefore,  we  must  have  recourse  to  the  usage  in  each  particular      ^^'"^' 
instance,  which  is  the  saiest  criterion.     The  short  ground  on  which 
I  decide  this  case,  whatever  may  be  my  opinion  of  the  construction 
of  the  terms  of  this  endowment,  is  the  usage :  for,  on  evidence  of 
usage,  the  construction  of  endowments  must  often  depend ;  and  the 
court  is  bound  to   presume,   where  usage  is  proved,  that  such 
usage  is  founded  on  some  subsequent  endowment.     I  had,  at  one 
time^  doubted  whether  I  should  not  give  the  rector  an  issue,  but 
there  certainly  must  be  a  decree  against  him.     The  evidence  of 
usage  calls  for  a  decree  against  him  ;  for  the  vicar  is  proved  to  have 
had  perception  of  the  small  tithes  now  claimed,  while,  on  the  other 
hand,  there  is  no  countervailing  evidence  of  any  such  perception 
by  the  rector.     If  I  were  on  a  jury,  I  should  feel  myself  bound  to 
decide  in  &vour  of  the  vicar ;    and  I  am  equally  bound,  by  my 
oath,  to  do  so  on  the  evidence  laid  before  me,  as  judge  in  a  court 
of  equity.  Account  decreed. 

It  was  then  submitted  on  the  authority  of  Gamons  v.  Barnard^  Siipimi4es. 
that  the  rector  was,  in  all  events,  entitled  to  an  issue ;  but  by 

The  Lord  Chief  Baron.  —  That  is  only  where  he  sues :  and,  in 
point  of  practice,  the  rectors  ought  not  to  have  been  made  a  party 
defendant,  nor  could  I  make  any  decree  against  them ;  therefore, 
the  bill  must  be  dismissed  as  to  them ;  but  (it  being  suggested,  that 
the  adverse  claim  set  up  by  the  rector  smade  it  necessary  to  include 
them  b  the  suit)  let  it  be  without  costs,  {a) 
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Walter  v.  Holman.    [4  Pri.  1 7 1 .]  junM  1 1. 

Bill  by  the  vicar  otAbbatshamj  in  the  county  of  Devonj  against  MonejiMj. 
certain  occupiers  of  lands  in  the  parish,  for  an  account  of  hay  and  ueu  of 
small  tithes.     The  plaintiff's  case  was  founded  upon  the  evidence^  ^^^d!>^ 
that  the  payments  made  to  him  in  lieu  of  tithes  were  regulated  by  by  refer- 
the  poor's  rates.     The  parol  testimony  proved  that  fiict,  and  it  was  *°^  ^  ^ 
confirmed  by  the  vicar's  books,  held  for  that  purpose  to  be  un-  held  to  be 
doubted  evidence;  such  payments  were,  therefore,  held  not  to  be  ^^^^^ 
modusesj  for  they  could  not  have  existed  before  time  of  memory.        The  Tiaur*! 

Account  decreed  with  costs.  ^^JH^ 

dence  to  dMwthat  Mcfa  peyments  are  fimnded  on  the  poor  ntes. 


(•)  As  to  Ganwns  ▼.  Barnard^  the  C.  Baron    fore  be  made  against  him,  which  would   hare 
obaenredt  that  the  rector  in  that  case  wai  an  occiu    bound  his  right*  as  rector.     S.C.  Dm.  19. 
pisr  as  wdl  as  rector,  and  a  decree  might  than- 
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^  Parsons  v.  Bellamy^  Cridlandy  and  others.     [4  PrL  190.] 

*^'  Bixx  by  vicar  of  Wembdon^  in  the  county  oi  Somerset^  against  the 

^^f^\  occupiers  of  Sandford  Farm^  and  the  impropriate  rector  of  the  parisb» 

vicar'i  en-  for  the  tidies  of  hay,  and  grass  made  into  hay,  on  that  &rm.    The 

f°T°y  answers  of  (the  rector)  CridlOndf  who  purchased  of  Lord  Malm$» 

of  hty  to  ifun/f  admitted  the  plaintiff's  right  as  vicar  to  the  small  tithes,  but 

^^^J^^  claimed  the  tithe  of  hay  as  impropriate  rector;  and  stated  that  they 

tiie  near  had  permitted  the  defendant  Bellany  to  retain  the  tithe  for  the  hay 

^^  hk^  arising  from  Sand/brd  Farm^  which  he  held  of  them  (the  Cridland$\ 

right  to  it  and  BeUany  relied  on  their  title.     Several  witnesses  examined  for 

^^[J^2on  ^^  plaintiff  proved  that  they  had  paid  to  him  and  his  predeces- 

^nringliy.  sors^  as  vicars,  as  &r  back  as  living  memory,  the  tithe  of  hay  mown 

r,  and  on  meadow  lands  within  the  parish  by  a  composition,  and  that  they 


2^**T*^  had  only  rendered  to  the  rector  the  tithe  of  com ;  that  the  tithe  of 
pcoof  on  hay  had  never  been  paid  in  kind,  and  that  tithe  of  corn  had  always 
^  P^  ^   been  rendered  in  kind  to  the  rector,  and  that  he  had  never  received 

wM  vector* 

Vrnpoeox^  tithe  of  hay  by  composition  or  otherwise;  that  the  vicars  had  con* 


^^^"P^  tinued  to  receive  it,  notwithstanding  former  disputes  between  the 
good  cTi-  rectors  and  vicars  as  to  the  right ;  and  the  plaintiff  produced  strong 
^^ild^  evidence  of  long  perception  and  of  reputation.  The  plaintiff*s 
ftr  whidi  it  endowment,  dated  1S04,  was  of  **  all  small  tithes  ;**  but  recited  the 
pammtof  ^^^torial  tithes  to  be  com  and  hay  of  the  whole  parish, 
tithe  hi  Richards  C.  B.  —  I  am  of  opinion,  that  the  vicar  has  made  out 

A  receipt     ^^^  ^  ^^^^  ^  entitles  him  to  an  immediate  decree  for  an  account 
for  pey-       of  tithe  hav.     It  had  occurred  to  me.  that  under  the  endowment 
pcTKin  fued  produced,  the  tithe  of  hay  might  have  passed  under  the  words, 
fin>  dth^^    "  small  tithes,"  for  the  endowment  mentions  "  all  other  small 
ofthephdn-  tithes ;"  but  the  tithe  of  hay  is  afterwards,  in  fact,  absolutely  n^;a- 
mtolbe^  tived,  and  therefore  under  that  endowment  it  is  clearly  out  of  the 
dence  of      question.    If,  then,  the  plaintiff  is  entitled  to  hay,  it  must  be  under 
}^gj^<t^    some  subsequent  endowment,  which  the  court  will  presume  in 
■uUedhi      &vour  of  a  vicar,  if  the  evidence  adduced  of  his  perception  be  se 
^ffXtr.      strong  as  to  warrant  it ;  that  is,  therefore,  the  only  question  in  the 
present  case,  prim&facie^  then,  the  rector,  in  this  instance,  is  entitled 
to  the  tithe ;  and  whether  Lord  Malmesbury  thought  he  had  that 
tithe  or  not,  or  whether  he  intended  to  convey  it  or  not,  if  he 
reaUy  was  entitled  to  it,  the  defendants  Cridlands  now  are,  and 
therefore  it  is  incumbent  on  the  vicar  to  make  out  a  clear  case.     It 
is  material  here  to  observe  that  one  of  these  parties  must  be  en- 
titled to  the  tithe;  and  it  is  important  to  see  what  was  the  nature  of 
the  contract  between  Lord  Malmesbury  and  Mr.  Cridland,  for  thai 
furnishes  evidence  of  perception  from  time  to  time ;  and  if  the  vicar 
is  found  to  be  constantly  in  possession  of  the  tithes,  and  that  is  not. 
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broken  in  upon  by  perception  of  the  rector,  I  must  infer  that  he  1817. 
has  been  so  long  in  possession  as  to  authorise  a  presumption  of  a 
subsequent  endowment  Now  the  evidence  of  the  vicar's  percep-  v. 
don  has  certainly  not  been  broken  in  upon  in  tliis  case,  for  it  is  ad-  ^^<^^y* 
mitted  on  all  hands,  that  the  rector  never  had  perception  of  tithe 
hay.  In  short,  there  is  no  sort  of  evidence  offered  on  his  behalf, 
eicept  what  arises  from  the  term  of  his  endowment ;  yet  he  cer- 
tainly has  shewn  himself  sufficiently  attentive  to  his  interests  on 
other  occasions,  not  to  have  neglected  it  in  respect  of  the  aiticle 
now  in  dispute.  The  vicar's  evidence  of  perception  is  so  strong  as 
not  to  be  attacked,  even  in  argument ;  but  then  it  is  contended 
that  it  does  not  go  far  enough  back  in  point  of  time  to  establish 
such  a  claim  against  the  common  law  right  of  a  rector.  The  evi- 
dence given  goes  as  far  back  as  li^ng  memory.  (Here  his  lord- 
ship observed,  on  parts  of  the  evidence  furnished  by  ancient  wit- 
nesses.) Tithe  of  hay,  then,  has  always  been  compounded  for  with 
the  vicar.  Now  evidence  of  a  composition  is  quite  as  strong  in 
frvour  of  a  claim  of  the  particular  tithes  as  if  it  had  been  paid  in 
kind,  and  as  to  some  few  exceptions  they  only  shew  that  the  vicar 
was  n^ligent  There  can  be  no  doubt,  therefore,  that  the  com- 
position was  paid  for  tithe  of  hay,  for  it  could  not  have  been  so 
long  mistaken ;  and  that  is  the  fair  result  of  the  evidence,  for  all 
the  witnesses  say,  that  that  was  their  view  of  the  composition, 
and  also  that  it  was  that  of  other  persons  which  is  the  kind 
of  evidence  that  we  call  reputation,  and  this  is  continued  for 
many  years.  I  had  at  first  misunderstood  the  term  '^  agistment" 
in  the  vicar^s  books ;  but  I  observe,  that  there  is  n  constant  distinc- 
tion preserved  l)etween  plough  land  and  meadow  land.  There  are 
other  things  under  the  head  agistment  besides  agistment  and  hay, 
and  if  there  were  any  doubt  about  the  heading  term,  the  conduct 
of  the  parties  makes  it  quite  clear.  The  parol  evidence  shews 
enough  to  assist  tliat  di^culty,  and  we  must  adopt  the  nieaning 
given  to  it  by  the  parties  themselves.  After  all,  the  vicar's  books 
are  only  confirmatory  evidence  of  the  parol  testimony,  but  they  are 
strong ;  as  to  a  vicar  making  evidence  for  his  successors ;  that  is  what 
I  cannot  listen  to.  The  court  knows  they  do  not  do  so,  and  that 
the  books  of  a  vicar  are  as  good  evidence  as  the  books  of  a  steward 
charging  himself  with  money  due  to  his  employer.  Such  is  the 
endence  on  the  part  of  the  vicar ;  and  as  to  the  objection  that  the 
length  of  time  is  not  sufficient,  I  am  of  opinion,  that  if  it  can  be' 
carried  back  as  far  as  living  memory,  it  is  as  much  as  is  required. 
Hamanr  memory  is  certainly  but  as  a  day  in  itself  but  it  is  enough 
tofeond  a  presumption  on  that  it  ha»  existed  long  anterior,  unless 
that  presumption  is  contradicted  by  evidence  and  disproved: 
aeventy,  fifty,  or  ftiit|r  yean'  usage  it  auflfeient  to  affi>rd  presurop* 
Vol.  IV.  M  m 
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!•  tion  of  a  subsequent  endovment ;  olberwise  an  endowmait,  or  any 
"j^  other  iostnuneot,  ooold  never  be  presumed  in  any  case  by  fixce  of 
usage.  The  suit  in  the  ecclesiastical  court  I  do  not  mudi  idy  on 
^  as  evidence(a);  nor  do  I  think  any  ^ing  of  the  marginal  note  to 
the  draft  of  the  oonveyanoe.  The  fact  however  is,  that  there  was 
a  libel  for  tithe  of  hay  and  other  tithes;  it  may  be  said  that  that 
was  confined  to  a  particular  piece  of  land,  but  the  defience  set  up 
was  inconsistent  with  a  consciousness  of  any  title  to  the  tithe  in 
the  defendants.  First,  it  was  that  the  lands  were  not  in  the  parish; 
and  next,  that  the  defendants  had  had  no  tithable  matters :  and  it 
appears  from  the  evidence  which  I  admitted,  (and  which  I  still 
think  good)  that  the  result  of  the  suit  was,  that  the  defendant  paid 
the  demand,  and  with  costs.  Now  that  was  by  no  means  like  a 
compromise  on  the  part  of  the  vicar.  With  such  evidence  person- 
ally applicable  to  the  vicar,  I  think  he  has  made  out  a  strong  case. 
Then  it  is  supported  by  all  the  documents,  except  the  endowment 
The  minister's  accounts  are  confined  to  tithe  of  com.  That  is  cer- 
tainly strong;  and  I  cannot  help  now  thinking  that  the  transactions 
between  Liord  MalmeAwry  and  Cridland  are  applicable  here,  to 
shew,  that  neither  party  ever  thought  that  the  tithe  of  hay  passed; 
and  it  is  materially  important  to  shew,  that  there  never  had  been 
any  perception  by  the  rector.  At  the  bottom  there  is  mentioned, 
**  Utiles  of  com  and  grain  of  the  above  estate ;"  if  that  is  npt 
evidence  to  shew  that  the  rector  had  no  tide,  it  is  enough  to 
shew  that  he  had  no  perception ;  thus  all  the  evidence  proves  perr 
ception  in  the  vicar,  and  there  is  none  the  other  way,  and  I  aoi 
bound,  therefore,  to  give  him  a  decree.  Were  I  to  send  this 
case  to  a  jury,  and  they  should  find  a  verdict  against  the  vicarp 
I  would  send  it  down  again  and  again  till  they  came  to  the  right 
conclusion,  and  found  the  other  way.  I  consider  myself  bound 
by  my  oath  as  a  juryman  is ;  and  wherever  there  is  sufficient  evi- 
dence to  enable  me  to  decide  one  way  or  the  other,  if  I  did  not 
do  80»  I  should  be  guilty  of  an  abandonment  of  my  duty. 

Account  decreed  with  costs. 


Tr.  57  Geo.  III.    A.  D.  181 7.    Scac. 

Jrmslrong  v.  Hewitt.    [4  Pri.  216.] 

The  plaintiff,  the  vicar,  rested  his  case  on  presumption  of 
endowment  from  evidence  of  perception ;  in  the  defence  an  exen 
tion  was  set  up  as  to  a  particular  district ;  and  it  was  held,  t 
although,  the  plaintiff  proved  that  he  liad  received  the  tithes  dair 
from  the  rector  of  the  parish  generally,  and  even  from  part  c^ 

fa)  A  reodpt  for  f^tymtnt  of  the  Ticar'i  biU  of    crideace  of  the  luit  havuig  retultcd  in  hii  C 
cofti  of  A  IbriMr  suit  ftr  ^Am,  ww  offered  in    end  diougfa  olijected  to>  edmitted. 
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district  ill  which  the  defendant's  lands  were  situate;  yet,  as  he  did      1817. 

not  carry  his  proof  to  the  parts  for  which  die  exemption  was  Armstrong 
daimed  by  the  defence,  and  the  defendants  proveil  tliat  no  tithes         v. 

had  ever  l)een  paid  for  these  la'nds;  the  defendants  were  entitle<l  to  wiiatonj 

ail  issue.  *^  Xq^^x- 

The  three  legitimate  repositories  of  terriers   are,    the  church  sitorio«of 

chest,  the  registry  of  the  bishop,  and  the  registry  of  the  archdeacon.  ^*>'"«^"- 


Tr.  57  Geo.  III.    A.D.  I8I7.   Scac. 

Leonard  v.  Franklin.     [4  Pri.  1^64.]  j^ne  23. 

The  plaintiff  in  tliis  cause  (the  vicar  of  Newbofflry  Nofihampton-  S.c. 
tkirc%  proposed  to  give  in  evidence  an  entry  in  an  old  book  from  Arcbuwioii 
the  registry  of  the  diocese  of  Lincoln^  being  a  collection  of  ecclesi-  J^*^*** 
astical  notices  compiled  by  Hugo  fVellSf  formerly  Bishop  of  Lin-  dowment"* 
eofoi;  among  which  were  many  abstracts  of  various  endowments  of  admitted  in 
difierent  churches,  and  one  of  them  was  that  of  the  vicarage  of 
Newboitle.     The  production  of  this  book  was  objected  to  as  not 
bdng  evidence.     The  L.  C.  Baron  expressed  considerable  doubt 
upon  the  admission  of  it,  and  ordered  the  case  to  stand  over  to 
give  an  opportunity  of  bringing  forward  any  case  in  which  it  had 
been  admitted.     On  the  cases  of  Hake  v.  Eyston,  Hebden  v.  Free-  Sup«i6    . 
nan* J  and  Harwardv.  Sims-f,  being  cited  by  plaintiff's  counsel  \qqs^ 
as  cases  in  which  that  work  had  been  admitted  as  evidence,  the  t  Supm 
L.  C.  Baron  admitted  it.  {a)      See  also  Hornbuckle  v.  Addington^ 
4  Wood's  Deer.  524. 
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Gillibrand  v.  Scotson.     [4  Pri.  267.]  june  ai 

This  bill  was  filed  by  the  lessee  of  a  rector  for  an  account  of  s.c. 

the  tithes  generally  of  a  certain  farm  in  the  defendant's  occupation,  J^pj^^jnc 

called  Astlej/ Hall  Fann^  containing  .120  acres;  and  the  following  a  farm  mo- 

defence  was  set  up,  "  that  Uie  said  farm  is  parcel  of  the  demesne  f|"J*  V»o 

lands  of  a  certain  mansion-house,  called  Astley  HaUy  situate  in  the  mudistrict- 

said  parish  of  Chmley,  and  which  said  demesne  lands  arc  usually  |!|^/4diu 

called  Astley  Hall  Demesne^  and   comprise  altogether    about  two  anai«wcra» 

Jiundred  and  nineteen  acres,  three  roods,  and  thirty-six  poles,  and  lhe*lands^* 

be  believes  and  insists  that  from  time,  &c.  a  certain  modus  of  405.  a  covered  1^ 

year  hath  been  payable  to  the  rector  of  the  parish  of  Croston  (&),  de<cribcd  in 


(o)  It  maybe  observed,  that  none  of  theic  cases         (6)  The  township  of  Chvrtey  was  separated  by 

cittd  bear  oat  the  proposition ;  in  the  two  former,  stat.  33  Gto,  3.  from  the  parish  of  CroUon,  and 

no  Direction  was  taken,  and  in  the  last,  it  was  «z-  constituted  a  separate  parish. 
frtadj  rejected  upon  an  objection  taken. 
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1817-  and  now  is  payable  yearly  and  every  year  at  Easter^  or  as  aoon 

Gmsbrand  *^^^^  ®®  demanded  by  the  proprietor  of  the  said  mansion-house  and 

V.  demesne  lands,  for  and  in  lieu  and  full  satisfaction  and  discharge 

I*'  of  all  the  tithes  yearly  arising  upon  the  whole  of  the  said  demesne 

such  a  map-  lands. 

may  appear  Martin  and  Roupellj  for  the  plaintiifsy  took  an  objection  herdn- 
with  cer-  q^t  noticed  by  the  court,  citing  Croft  v.  Ayer^^  and  Scott  v.  Jllgood.\ 
the  lands  Dauficey  and  Blake  contra. 

are  in  re-  Richards  Chief  Baron.  —  The  defendant  has  set  up  a  modus  by 
which  the  Way  of  defence  to  this  bill  for  tithes  of  405.,  said  to  be  payable  for 
fa*ciai^(S*-  ^^^^^^  demesne  lands,  called  Astley  Hall  Demesne^  of  which  the 
therefore  a'  defendant's  farm  is  stated  to  form  a  part  In  support  of  the  modm 
^be  **""  ^'^^^  certainly  was  much  evidence  offered  of  the  payment  of  it,  and 
pleaded  as  of  non-perception  of  tithes  in  kind  for  a  great  length  of  time, 
^Tu^dis.  though  that  evidence  applied  sometimes  to  the  whole  estate  and 
trict  not  sometimes  to  this  farm  only.  An  objection  was  taken  to  the  man- 
by  its  metes  "^^  ^^  which  the  moduswos  pleaded,  and  certainly  it  being  stated 
and  bounds,  ^  \yQ  applicable  to  the  general  estate  and  not  to  this  particolai 
as  covering  farm,  there  ought  to  have  been  some  more  intelligible  description 
*'*®,^^^"  given  of  the  prdperty  to  which  the  modus  is  applicable.  If  it  had 
which  also'  applied  to  this  farm  only,  the  description  of  it  would  have  been 
•criM[  b^'  sufficient,  but  it  goes  much  beyond  that,  for  it  is  said  to  ^yply  to 
metes  and  the  whole  of  Astlet/  Hall  Demesne ;  and  with  respect  to  that,  there  ii 
•^Sum  °^  statement  of  metes  and  bounds  of  any  kind,  or  any  thing  to  shew 
iss^.  the  clergyman  the  situation  and  extent  of  the  place  claiming  the  pio- 

Isegf^  tection  of  the  modus.  If,  therefore,  it  be  applicable  to  a  larger  estai^ 
the  description  of  the  part  claiming  under  the  exemption  of  the  whok 
is  not  sufficient ;  for,  notwithstanding  so  much  exactness  of  descrip- 
tion is  not  necessary  in  an  answer  as  would  be  required  in  a  bSlj 
yet  it  must  necessarily  state  something  by  way  of  description  of  the 
particular  lands  claiming  to  be  covered  by  the  modus  set  up;  bul 
here  there  is  nothing  of  that  sort  stated,  and  it  is  impossiUe  to 
apply  the  evidence  so  as  to  supply  that  deficiency.  Therefore,  wiA 
considerable  reluctance,  I  feel  myself  bound  to  say,  that  I  think  the 
description  of  these  premises,  as  furnished  by  die  answer,  is  nol 
sufficient  to  shew  that  they  are  parcel  of  a  definite  estate  alleged  to 
be  protected  by  the  modus  set  up,  so  as  to  entitle  the  defendant  to 
succeed  in  that  defence.  The  court  could  not  effectually  deddeoo 
the  modus  as  pleaded,  and  therefore  it  is  of  no  value. 

At  the  same  time,  considering  the  merits  of  this  case,  it  is  qoifee 
idle  in  these  parties  to  persist  in  the  suit,  and  they  should  in  tiie 
mean  time  come  to  some  understanding  with  each  other;  for  if  thi 
same  application  should  be  made  to  the  court  hereafter  by  anothoi 
bill,  the  defendant  will  be  enabled  to  make  a  better  case^  and  i 
Airther  enquiry  must  dien  be  the  inevitable  result,  becanise  the  p^* 
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ment  of  40;.  is  perfectly  clear  upon  the  evidence,  and  it  does  not      1817. 
appear  that  any  thing  else  has  ever  been  paid ;  and  if  this  had  been    'Tjrr — 
laid  as  a  farm  tnodus,  and  the  lands  had  been  properly  described,         v. 
the  defendant  would  have  been  clearly  entitled  to  an  issue.  Scotton. 

But  the  short  objection  to  it,  as  at  present  stated,  is  that  you 
cannot  plead  a  modus  as  covering  a  certain  district  not  described  by 
metes  and  bounds,  and  then  say  that  defendant's  lands,  which  are 
also  not  described  by  metes  and  bounds,  are  part  of  such  district. 

The  consequence  of  the  modus  having  been  badly  pleaded,  how- 
ever, at  present  is,  that  there  must  be  a  decree  for  the  account 
prayed  by  the  bill ;  but  as  the  defendant's  case  appears  to  have  been 
a  good  one,  it  must  be  without  costs. 

Accoynt  decreed. 


Sittings  afler  Tr.  5?  Geo.  III.     A.D.  I8I7.     Scac.  • 

Leaihesj  Clerk,  v.  Nemtti  and  others,  and  the  Dean  and  Chapter  •My  iJ» 

of  my.     [4  Pri.  855.  J 

Bill  by  plaintifl^  rector  of  Mepal  and  vicar  of  Sutton^  in  the  Modut  of 

Ide  of  Ely ^  for  the  great  tithes  of  the  rectory  cS  Mepal^  and  the  ifa^^^^ 

small  tithes  of  the  vicarage  of  Sutton^  and  also  the  great  tithes  in  in  lieu  of 

certain  parts  of  Sutton^  and  in  particular  in  North  Fen^  and  tloUs  ^^^ 

or  HolbrookSi  parts  pf  a  fen  within  the  last  mentioned  parish,  con-  >uch  cow, 

tuning  about  S,700  acres,  and  for  agistment.     The  defendants,  the  ^^^^  J^^ 

Dean  and  Chapter  of  Ely,  rectors  thereof,  admitted  the  vicar's  title  dusaend. 

to  all  5ma£  tithes  in  Sutton,  except  saffron,  osiers,  and  mills,  which  calf  Allen 

they  claimed,  denied  his  title  to  great  tithes  in^e  North  Fen,  and  ^  ^![^'" 

Holts  or  Holbrooks,  which  they  also  claimed  as  appropriators,  also  in  lieu  of' 

the  great  tithes  of  all  other  parts  of  the  parish,  and  they  also  stated  ^^^^^ 

that  if  their  lessees,  the  occupiers  of  any  lands  in  Sutton,  had  not  pnnred, 

paid  any  of  the  excepted  tithes  to  the  vicar  they  had  done  so  ^^^^ 

wrongfully;   and  although  no  great  tithes  had  been  received  by  aqualiaca- 

them  of  North  Fen,  they  insisted  that  their  rights  were  not  affected  ^JJlJlom'^llf* 

by  the  laches  of  their  lessees.    The  defendants,  Newitt  and  Cole,  >f  it  proved 

(occupiers  in  Mepal)  denied  plaintiff's  title  to  all  tithes  in  part  of  ^^^h  calf 

the  parish  of  Mepal,  insisting  that  as  to  part  of  a  fen  situate  in  s^u  be 

Mepal,  which  was  called  North  Fen,  and  was  situate  within  the  thefint 

parishes  of  Mepal  and  Sutton,  consisting  of  500  acres,  the  rector  x^  ^^^ 

was  entitled  to  tithes  in  kind  of  wool  and  lambs,  and  to  moduses  in  calved,  a 

lieu  of  tithes  of  milk,  calves,  and  foals ;  and  to  tithe  in  kind  of  pigs,  |S^c**" 

upon  condition  of  keeping  a  boar  for  the  use  of  the  parish,  and  to  no  rate  of  is. 

other  tithe  in  kind,   or  sub  modo,  in  that  part  of  the  fen.     The  ''^""^^ 

moduses  were  \s.  for  every  milch  cow,  in  lieu  of  tithe  of  her  milk;  at  which  tbe 

lid  fer  every  calf,  in  lieu  of  tithe  of  the  cidf;  and  2\d.  for  every  ^^^-^ 

fiml,  in  lieu  of  tithe  of  the  foal.    The  same  defendants,  and  dber  to  be  paid 
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1817*     occupiers  of  land  in  iS^u^^i,  denying  tile  plaintiff's  rights  admitted 

'  Leaikes     ^®  vicai^s  right  to  tithe  of  hay  of  lands,  called  the  Cottage  Hame^ 

▼.         steads,  and  certain  other  lands  therein  {mentioned  in  the  judgement), 

/^^'      and  perception  by  the  plaintiff  of  tithes  of  hay  of  Sutton  Holmwood 

to  the  vicar.  Farm,  and  Little  Holmwood  Farm,  but  denied  the  vicar's  title  to 

Dnodpal      '^^y  ^"  ^'^y  other  part  of  the  parish,  or  [)erception  thereof  by  any 

questions  in  vicar,  or  his  endowment  thereof,  even  where  he  had  received  it, 

which  Ta-     ^^d  insisted  that  he  received  some  compensation  in  lieu  thereof 

rious  docu-  under  some  former  agreement  with  the  said  Dean  and  Chapter  and 

ments  were 

adduced  as  the  vicars.     They  denied  his  right  to  titlie  of  corn  within  the  viear- 

ewdence.  ^g^^  except  that  by  virtue  of  the  said  agreement  he  had  received 

wereofopi-  the  tithe  of  corn,   or  some  compensation,  therefore,  for  the  said 

tbe'^^^of  ^^'"'^  ^^  Little  Hdmwood.     They  admitted  die  vicar  to  be  entitled 

Mich  docu-  to  tithes  in  kind  of  lambs,  wool,  and  pigs ;  and  by  modus  to  calves, 

ao^^red  "^''^y  ^"^  ^^als ;  and  to  seeds  and  orchard  fruit  in  kind,  from  lands 

the  rector*8  called  High  Laiids,  but  denied  his  right  to  all  other  tithes,  except 

mbt;  tbat^  as  to  perdeption  under  the  said  agreement  of  the  tenths  of  the  farm 

ttwasne-  of  Sutton  or  Little  Holmwood,  and  admitted  perception  by  him  and 

direct  an  some  of  his  predecessors  of  tithes  of  grass  and  fodder  of  the  fen 

jjnj«  "P*>"  called  Middlemoor,  by  virtue  of  some  other  agreement.     They  then 

Evidence  set  up  moduses  of  5d.  for  every  milch  cow,  in  lieu  of  tithe  of  milk ; 

^^^^^'  id.  for  every  calf,  and  a  tenth  of  the  price  if  sold;  and  2^d.  for 

certain  every  foal.     The  other  defendants,  lessees  of  the  Dean  and  Chapter, 

bwm  in.  claimed  the  great  tithes  under  their  lessors  as  appropriate  rectors 

closed  in        of  Sutton, 

of  im'ame.       (The  Other  parts  of  the  case,  wliich  are  not  very  important,  will 

ment,  not  appear  from  the  judgement.) 
Copy  of  Dauncey  and  Hall,  for  the  plaintifE>. 

alostter-  WethereU,  Clarke,  Nexdand,  Boteler,  and  Richards,  for  the  de- 
jected as  fendants. 

If^Te  Richards  C.B.  — (Having  stated  the  case,)  The  plain  tiff  files 

^yments  this  bill  ill  two  distinct  characters,  as  rector  of  Mepal  and  vicar  of 

bv^wf  oc^u  ^^^^^'     O"^  of  the  principal  defendants  {Newitt)  denies  his  having 

pier, and  had  tithable  matters;  that,  however,  is  disproved.     Another  (Cole) 

piit*in^-  ^^'"^^  ^^^^  thirty  acres  of  his  land  are  liable  to  pay  the  vicar  tithes; 

dence  by  a  the  Other  one  hundred  acres  he  attempts  to  cover,  because,  he  says, 

iatter'cant  ^^^y  ^**^  *"  North  Fen.     These  defendants  had,  at  first,  set  up  a 

not  be  con-  claim  of  exemption  from  all  tithes,  but  that  was  abandoned  at  the 

modiaes,  hearing;    it  was  impossible  to  make  that  case  out  by  evidence: 

unless  he  but  thert  they  say  that  certain  of  the  tithes  claimed  by  the  vicar  are 

shews  that  j       j  j 

such  pay-  covered  by  the  foUowuig  moduses:  \s.  for  every  milch  cow,  in  lieu 
ments  have    Qf  jj^^  \\\\\q  of  milk  of  siicli  COW ;  l^d.  for  every  calf  fallen  or  dropt 

sites  ofmodusef.  Non-perception  of  vicarial  tithes  by  vicar  or  rector,  (the  latter  adiriltting  the  vicar*s 
title,  with  certain  exceptions,  tliere  being  no  third  claimant,)  in  parts  of  a  parisli  throughout  which,  the 
vicar  receives  some  small  tithes,  is  negative  evidence  in  favour  of  the  vicar's  right  to  all  other  than  the 
excepted  articles. 
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in  die  parish,  in  lieu  of  the  tithe  of  the  said  calf;   and  2ir/.  for  1817. 

every  foal,  in  lieu  of  the  tithe  of  the  said  foal.     In  tlie  case  of  'YeMeT 
Frankb^  v.  The  Master,  &c.  of  St  Crossj  l5.*  for  a  cow  was  cer-        v. 

tainly  held  rank.     On  the  other  hand,  there  have  been  cases  where  „ 

11  1.  1  i»\t  IT  Supra  629. 

issues  have  been  directed  to  try  such  a  modus  {a) ;  here,  also,  I  must 
therefore  direct  an  issue  to  try  that  modus.  As  to  the  moduses  for 
calves  and  foals,  they  are  not  proved  by  the  evidence  as  laid  in  the 
answer :  inasmuch  as  they  are  laid  as  positive  payments  without 
any  qualification,  whereas  the  evidence  adds  this,  that  if  they  were 
sold  within  the  first  year  after  being  calved  or  foaled,  a  further  sum, 
after  the  rate  of  Is.  in  every  lOs.  was  payable  to  the  vicar.  If  the 
dthe  of  those  articles  is  to  be  so  augmented  in  such  cases,  it  is  a  most 
important  variation  in  &vour  of  the  rector,  who,  by  common  law, 
would  not  be  entitled  to  the  advantage  which  such  a  custom  gives 
him ;  and,  therefore,  it  is  important  to  him  to  know  it  precisely, 
and  it  must  be  so  set  out  Whether  such  a  payment,  if  it  had  been 
laid  as  proved,  would  have  been  good,  is  another  question.  It  b  suffi- 
cient here  to  say,  that  it  is  destructive  *of  the  defence  of  modiis^  that 
the  allegation  and  proof  differ  in  the  material  respects  which  I  have 
pointed  out;  and  if  the  plea  is  not  supported  by  evidence,  the  court 
cannot  receive  it.  The  court  cannot  direct  an  issue  to  try  part  of  a 
custom :  all  customs  are  in  their  nature  entire,  and  all  the  parts  must 
be  taken  together.  In  Bishop  v.  Chichester^  the  court  so  deter-  Suprai:32i. 
mined,  and  in  Scott  v.  Fervaoickj  the  court  would  not  direct  an  issue  Suprai25o. 
to  try  a  payment  which  was  laid  generally,  but  proved  to  have 
been  made  with  an  exception.  The  rector  must  therefore,  have 
a  decree  for  an  account  of  those  tithable  matters  for  whicii  the  mo- 
duses  pleaded  are  not  proved,  the  calf  and  foal. 

As  to  the  other  points  of  the  case,  it  is  contended  that  the  vicar 
has  himself  proved  moduses  for  the  defendants,  by  the  payments 
which  he  has  given  in  evidence  from  the  books,  and  that,  therefore, 
he  cannot  have  a  decree,  because  those  payments  should  be  sent  to 
be  tried.  If  he  had  done  so,  undoubtedly  he  must  have  failed ; 
but  I  am  of  opinion  that  he  has  not.  He  has  certainly  proved, 
that  other  payments  made  are  inconsistent  with  those  set  up  as 
moduses^  but  he  has  not  proved  that  they  are  immemorial  or  uniform. 
Tlie  defendant  Cole  next  says,  that,  for  some  valuable  consideration, 
the  plaintiff  let  to  William  Sellings  all  the  tithes  in  the  parish,  ex- 
cept the  modtis  for  the  milch  cow  and  calf;  and  that  he  had  paid 
Sellings  all  that  was  due,  and,  therefore,  insists  on  his  discharge. 
Nemtt  also  relies  on  the  same  lease.  Now  it  appears  from  the 
lease,  that  the  term  expired  in  1809;  and  whether  the  plaintiff 
meant  to  grant  all  the  tithes  or  not,  is  not  now  to  be  enquired. 


{«)  Hawca  v,  Goodman,  2  Wood's  Deer.  288.     Roe  ▼.  The  Bishop  of  Exeter,  Bun.  57. 

M  m  4 


yheitl. 


1837  CASES. 

1817.  Then  they  say,  that  he  fanned  the  tithes  under  a  pand  agreement, 
j^^j^j^^  to  which  it  is  objected,  that  tithes  are  not  the  sulgect  of  a  parol 
▼.  lease :  at  all  events,  it  is  dear  that  the  plaintiff  was  not  entitled  to 
tithes  down  to  Michaelmas  1809,  therefore  we  are  to  direct  oar 
attention  only  to  the  subsequent  time.  Now  Sellings  says,  that 
from  1809  he  held  under  a  parol  agreement,  and  that  he  received 
all  that  he  considered  due  for  the  tithes  from  CoUj  except  the  tithes 
of  calf  and  foal.  If,^indeed,  that  appeared,  notwithstanding  the 
agreement  was  by  parol,  probably  the  rector  would  not  be  entitled 
to  recover  the  value  against  Cole.  If  tbey  had  not  been  receivedy 
it  would  be  another  question.  It  is,  however,  stated,  and  it  is  a 
very  loose  expression,  that  Sellings  received  all  he  considered  doe 
from  Cole ;  and  it  is  hardly  to  be  supposed,  that,  when  the  exemp- 
tion was  understood  by  CoU  on  which  he  has  insisted,  thai  he 
would  have  paid  those  tithes.  It  has  been  said  that  no  tithes  were 
considered  due  from  the  lands  in  question,  because  they  were  in 
North  Fen ;  whereas  it  is  quite  clear,  that  Ccie  had  some  land 
liable  to  tithes :  and,  therefore,  I  think  the  plaintiff  entitled  to 
a  decree  for  all  the  tithes  he  demands  for  those  lands  frtnn  MiAadr 
mas  1809,  except  for  milk ;  that  is,  all  that  relates  to  the  rectory 
of  MepaL 

Then  the  plaintiff,  as  vicar  of  Sultony  claims  all  the  tithes  great 
and  small  of  the  North  Fen  and  Holts  or  HoUnrooks^  and  some  other 
parts  of  Sutton  parish,  containing  three  thousand  seven  hundred 
acres,  situated  in  a  fen  called  Sutton  Fen.  Some  of  the  defendants 
occupy  lands  in  the  fen.  The  other  defendants,  the  dean  and  chap- 
ter of  Eli/j  are  rectors,  and  they  and  their  lessees  claim  the  great 
tithes  as  rector ;  but  with  respect  to  the  small  tithes,  the  rector  ad- 
mits the  vicar's  title  to  all  except  saffron,  osiers^  and  mills,  which 
are  at  present  not  in  question.  The  occupiers  and  rector  deny 
liis  right  to  great  tithes,  and  the  occupiers  also  deny  his  title  to  all 
the  small  tithes ;  therefore  the  question  is  much  narrowed  by  the 
rector,  who  is  entitled  at  common  law,  admitting  the  vicar's  right, 
and  thus  it  lies  merely  between  him  and  the  occupiers  as  to  the 
small  tithes.  They  admit  the  plaintiff,  if  he  be  vicar,  to  be  eift- 
titled  to  tithes  of  hay  within  certain  known  lands  called  Cottage 
Homesteadsy  a  few  pieces  of  meadow  in  the  high  lands,  and  a  few 
pieces  of  meadow  in  the  mead-lands  :  and  that  he  had  recdved  the 
tithe  of  hay  from  a  certain  £u*m  called  Sutton  Holwood^  or  Utile 
Holxcood  Faj-m^  under  and  by  virtue  of  some  agreement  between 
the  dean  and  chapter  of  jBfy,  to  whom  the  same  belonged,  and 
gome  or  one  of  his  predecessors ;  and  that  he  had  also  received  the 
tithe  of  grass  and  fodder  from  the  fen  called  Middle  Moor  s  but 
they  deny  that  he  is  entitled  to  hay  from  any  other  parts  of  the 
parish.     They  also  admit  him  to  be  entitled  to  certain  tithes,  and 
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that  the  other  are  payable  to  the  rector;  the  rector,  however,  dia-     1817. 
claims  them.     Then,  they  say,  that  certain  small  tithes  are  covered   "'^^^ 
by  moduses;  5d.  for  every  milch  cow,  in  lieu  of  the  tithes  of  the      jr. 
milk  of  such  cow ;  one  halfpenny  for  every  calf  fidlen  or  dropt  in 
the  parish,  in  lieu  of  the  tithe  of  the  said  calf,  and  a  tenth  part 
of  the  price,  if  sold ;  and  a  modus  of  2^d.  for  every  foal  fallen  in 
the  said  parish,  in  lieu  of  the  tithe  of  such  foal. 

The  modus  for  the  cow  has  been  proved,  and  so  has  the  halfpenny 
for  every  calf;  but  the  modus  o{2\d.  for  every  foal  having  been,  as 
in  the  former  instance,  laid  without  the  qualification  which  is  an- 
nexed to  it  by  the  proof,  that  will  fidl  under  the  same  objection  as 
was  applied  to  the  other  part  of  the  case ;  and  as  to  that,  there 
must  also  be  a  decree  for  an  account  in  fovour  of  the  plaintiff. 

Then  the  rector,  admitting  the  right  of  the  vicar  to  all  small 
tithes,  excepting  the  excepted  articles,  and^the  occupiers  admitting 
it  also  by  the  inference  afforded  by  the  disclaimier  cS  the  rector,  as 
the  small  tithes  must  be  due  either  to  the  rector  or  the  vicar  claim- 
ing under  him,  we  must  take  it  to  be  proved,  that  the  vicar  is  en- 
titled to  all  other  small  tithes  generally.  His  tide  to  agistment 
might  have  been  doubted,  but  that  where  the  tide  is  general  with 
certain  express  exceptions,  and  the  rector  b  not  proved  to  be  en- 
tided  beyond  those  exceptions,  we  must  ccmsider  the  evidence  of 
perception  as  applying  to  all,  and  must  presume  the  vicar  to  have 
been  endowed  of  all  the  other  small  tithes  arising  within  the  parish. 
I  am  of  opinion,  therefore,  that  he  is  entitied  to  an  account  of  all 
the  other  small  tithes  except  such  as  are  covered  by  the  moduses 
which  have  been  established. 

On  the  modus  for  milk,  therefore,  there  must  be  an  issue.  On 
the  calf  moduSi  which  was  laid  and  proved  as  one  entire  modus^ 
there  must  be  an  issue  also.  The  modus  for  foal  lying  under  the 
objection  already  mentioned,  there  must  be  an  account  for  that 
tithe. 

We  then  come  to  a  very  important  part  of  the  case,  as  it  affects 
the  interest  of  all  the  parties  before  the  court :  for,  although  the 
question  is  chiefly  between  the  rector  and  vicar  in  substance,  yet 
it  is  of  importance  to  the  occupiers  to  sustain  the  denial  by  the 
rector  of  the  vicar's  right,  on  account  of  the  question  of  costs. 

The  vicar  claims  the  great  tithes  oiF  the  North  Fen  and  /foftf,  or 
Holbrooksy  which  are  places  situate  within  the  vicarage. 

In  support  of  that  claim  there  is  no  endowment,  or  even  any  terrier 
produced;  and  the  case  rests  solely  on  the  agreement  of  1621,  and 
the  subsequent  decree :  it  becomes  important  to  see  how  the  matter 
stood  before  that  agreement  was  made.  There  is  no  evidence  of 
any  endowment  of  the  great  tithes  cf  the  parish ;  but  it  appears, 
that  the  vicar  had  perception  of  the  great  tithes  in  MidMe-moor^ 
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and  vicar  had  bolh  an  interest  in  the  comoion  independently  of     18 17* 
their  ecclesiastical  right,  and  the  vicar  is  described  as  a  tenant  as   "7^iA«" 
well  tis  vicar.    There  is  nothing  throughout  the  whole  decree  which        v. 
speaks  of  the  dean  and  chapter  as  rector,  or  as  claiming  tithes ;  on 
the  contrary,  it  rather  looks  like  an  abandonment  of  their  claim, 
although  there  is  nothing  expressed  to  shew  that  any  right  was 
given  up  by  them  in  their  character  as  rector.     I  will  only  observe 
further  on  tl)is  paper,  that  it  appears  from  it  that  the  allotment  was 
made  to  the  vicar  of  Sutton  as  vicar  and  also  as  tenant,  probably  in 
respect  of  his  glebe.     The  order  is,  that  Richard  Wigmore,  clerk, 
the  then  incumbent  in  Sutton^  and  his  successors  incumbents  there, 
should,  in  right  of  their  vicarage,  have  and  enjoy  for  his  and  dieir 
allotted  twenty  acres  for  and  in  lieu  of  his  and  their  right  of  com- 
mon,  ill  consideration  that  neither  he  nor  any  of  his  successors  shall 
thereafter  claim  or  demand,  in  right  of  the  said  vicarage,  tithes 
out  of  any  of  the  aforesaid  commons  after  they  shall  be  allotted, 
except  titlies  of  milch  kine,  &c.  and  such  like,  and  except  tithe  of 
one  fen  called  Littk  Holwood.     Now  of  Little  Holwood  the  rector 
was  owner;  and  thenceforth  from  that  district  the  vicar  has  con- 
fessedly received  all  the  tithes,  both  great  and  small. 

But  before  this  decree  there  was  certainly  no  evidence  of  any 
thing  like  an  endowment  of  great  tithes,  and  the  question  is,  whe- 
ther it  is  not  to  be  gathered  frOm  that  document,  that  the  tithe  of 
all  tithable  matters  is  not  admitted  by  the  rector  to  belong  to  the 
vicar.     It  is  altogether  a  singular  transaction.     The  dean  and  chap- 
ter have  never  once  described  themselves  as  rector ;  which,  if  they 
Were  conscious  of  having  any  right  to  tithe  in  that  character,  is 
ccTtiiinly  very  extraordinary.     The  vicar,  on  the  contrar}',  had  a 
claim  to  some  tithes,  and  he  makes  an  allotment.    There  is  nothing 
in  the  agreement  to  affect  the  rector's  right,  if  he  had  any,  as  is  the 
case  with  the  vicar;  prima  facie  the  rector  had  a  right,  but  the 
silence  of  tlie  decree  makes  against  it.     Then  it  must  be  noticed, 
that  they  ImVe  paid  tithes  for  Little  Holwood^  and  they  have  not 
received  or  claimed  tithes  themselves :  yet  the  great  tithes  must  be 
due  to  one  of  them,  for  there  is  no  third  claimant. 

The  vicars,  on  the  other  hand,  have  also  never  received  any  tithe, 
or  made  any  ckim  till  the  present  time :  but  the  plaintiff  accounts 
for  that  by  saying  that  they  thought  themselves  bound  by  the  de- 
cree not  to  demand  them.  It  may  have  happened  too  that  no  great 
tithe  might  have  arisen  till  lately,  so  that  the  attention  of  either 
party  might  not  have  been't^Iled  to  the  subject.  It  is  on  the  whole 
.a  very  equivocal  and  doubtful  case,  from  which  different  minds 
might  well  draw  difierent  conclusions.  It  is  certainly  a  strong 
fact,  to  shew  that  the  rector  did  not  consider  himself  entitled  to  the 
great  tithes  at  the  time  of  tlie  agreement,  that  he  did  not  make  any 
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1817*      inentimi  c(  that  right    The  matter  is,  nererthdess,  ioTolYed  in 
great  obscurity  anil  intricacy;  and,  though  I  have  examined  it 


T.         great  care,  I  am  not  able  to  come  to  any  dedsire  conclusion.    The 
^'^^^'     long  acquiescence  of  the  rector  may  also  be  considered  as  evidence 


of  his  not  having 'any  right,  or,  at  least,  as  a  proof  of  a 
ness  that  he  had  none;  but,  as  it  is  a  nice  and  difficult  question, 
and  as  there  is  nothing  to  prove  the  right  in  the  vicar,  but  that  de- 
cree alone,  I  fear  I  should  be  doing  wrong  if  I  were  not  to  send 
this  to  a  further  enquiry. 

As  to  the  small  tithes,  there  must  be  a  decree  for  an  account 
On  the  question  of  the  great  tithes  there  must  be  an  issue,  in  which 
the  vicar  must  be  made  plaintiff  (a) 

The  consideration  of  costs  to  be  generally  reserved. 


Sittings  after  Tr.  57  Geo.  III.    A.D.  181?.    Scac. 

July  IS.  I^oyng  V.  Yarhorough.    [4  Pri.  383.] 

A  mtdut  of  To  a  bill  by  the  vicar  of  St  Ijnarence  without  fValitigaU  Bar^ 
ftm  <ah«7  ^^^9  ^^^  ^^  account  from  the  defendants  (occupiers)  of  all  the 
when  there  Uthable  matters,  except  com,  hay,  hens,  and  eggs.  The  defence 
bttm^in  ^^  that  the  plaintiff  never  resided  in  the  parish;  and  also  modtiset: 
Shli***  ^^  *^  ^'^^  every  messuage  and  garth.  2nd,  2d.  for  every  cot- 
such  calves,  tage  and  garth.  Sd,  Id,  for  every  cow  called  a  st'ip  cow,  or  cow 
^^i^  that  has  not  had  a  calf  within  the  year  and  is  old  in  milk,  in  lieu 
milk  of  the  of  the  tithe  of  milk  of  such  cow.  4th,  l|<f.  for  every  cow  called 
^to  wA  *  ^^^^  cow,  or  a  cow  that  has  had  a  calf  within  the  year  and  is 
cilTes,  call-  iuU  of  milk,  in  lieu  of  the  tithe  of  milk  of  such  cow.  5th,  6u 
^T^^_  for  every  ten  calves  where  there  happens  to  be  ten,  in  lieu  of  the 
inghadnch  tithe  of  such  calves ;  and  also  of  the  tithe  milk  of  the  cow  belonging 
In  the  year,  ^  ^^^^  calves,  and  Called  renew  cows,  or  cows  having  had  each  a 
v^xded      calf  within  the  year.     6th,  2s.  6d.  for  every  five  calves  where  Uiere 

bj  a  modut 

fk  three  halfpence  for  vmrj  eoWf  called  a  renew  cow,  or  a  cow  that  has  had  a  calf  within  the  yev 
and  is  full  of  milk,  in  lieu  of  the  tithe  of  the  milk  of  such  cow,  cannot  be  supported,  being  incon- 
sistent. Wood  B.  dUtent,  The  latter  standing  alone  would  be  objectionable,  because  it  is  not  stated 
what  is  to  be  paid  for  the  number  of  calTes  under  five^  or  between  ten  and  fire.  1«.  for  every  tenth 
fleece  in  lieu  of  the  tithe  of  the  ten  fleeces  rank,  also  bad  on  the  second  objection  taken  to  the  pra- 
eeding  modut.  Wood  B.  ditt.  Sm,  for  a  lamb,  or  Sf .  6d.  for  every  tenth  lamb,  in  lieu  of  the  tithe  of 
such  ten  lambs,  not  so  rank  as  to  be  decided  on  without  an  issue.  Graham  B.  dub.  If.  for  evciy 
tenth  pig  in  lieu  of  the  txtbe  of  such  ten  pigs  rank,  and  not  suffideody  particular  as  to  intermediate 
numbers,  and  therefore  bad.  Wood  B.  dUs.  So  as  to  geeee,  a  modut  for  tithes  of  articles  of  modem 
introduction,  as  potatoes  and  turnips,  cannot  be  supported.  Ic  6d.  in  lieu  of  tithe  of  rape-seed  whea 
sold  in  the  seed,  is  bad  for  uncertainty,  being  liable  to  firaud.  Wood  B.  dut-  Tlie  following  moduttt 
held  good,  and  ivues  directed.  4d.  for  measuage  and  garth ;  3d.  for  every  cottage  and  garth ;  Id.  for 
every  strip  cow ;  4d.  for  every  foal ;  2t.6d.  tor  every  tenth  lamb,  in  lieu  of  the  tithe  of  8uc&  ten 
lambs. 

(a)  That  part  of  the  plaintiff's  depositions  pro-  to  and  ntjected.    A  paper  puiporting  to  be  »  oopf 

posed  to  be  read,  to  prove  that  certain  lands  were  of  a  lost  terrier  offered  in  evidence  for  the  defond* 

rtpoted  to  have  hem  indoaad^  in  oonseqnenee  of  ant,  was  oljected  to  and  njected. 
an  agreement  entered  into  in  l6ftSf  wcrt 
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happens  to  be  only  five  calves,  in  lieu  of  the  tithe  thereof,  and  also     1817. 
of  the  tithe  milk  of  the  cows  belonging  to  such  calves,  and  called     j-^^ 
renew  cows,  or  cows  having  each  had  a  calf  within  the  year;  but        ▼. 
for  every  calf  under  five  the  answer  stated  that  no  tithe  was  ever     *"**'^*"*** 
paid,  or  any  thing  in  lieu  of  the  tithe  of  every  such  calf,  save  as 
to  the  additional  payment  of  four-pence  halfpenny  as  thereinafter 
mentioned.     7th,    4es.  for  every  foal,  in  lieu  of  the  tithe  thereof. 
8th,  Is.  for  every  tenth  fleece  of  wool,  in  lieu  of  the  tithe  of  every 
such  ten  fleeces  of  wool.     9th,  25.  6d.  for  every  tenth  lamb,  in  lieu 
of  the  tithe  of  every  such  ten  lambs.     10th,  Is.  for  every  tenth  pig, 
in  lieu  of  the  tithe  of  such  ten  pigs.     11th,  1^.  for  every  tenth 
goose,  in  lieu  of  the  tithe  of  every  such  ten  geese ;  5s.  for  every 
acre  of  potatoes,  in  lieu  of  the  tithe  thereof.     12th,  2«.  for  every 
acre  of  turnips,  when  the  same  are  eaten  by  the  cattle  of  the  per- 
son who  grows  the  same,  in  lieu  of  the  tithe  thereof.     13th,  Is.  6d. 
in  the  pound  in  lieu  of  the  tithe  of  turnips,  when  sold  by  the  per- 
son who  grows  the  same.     14th,  Is.  6d.  in  the  pound  in  lieu  of  the 
tithe  of  rape-seed,  when  the  same  is  sold  in  the  seed.     15th,  5s.  for 
every  acre  of  line  or  linseed,  in  lieu  of  the  tithe  thereof;  all  of 
which  become  due  and  ought  to  be  accepted,  &c.  on  the  Slst  day 
of  December^  or  on  the  last  day  of  each  year.     The  answer  stated, 
that  such  payments  were  all  ancient  and  immemorial  payments, 
and  never  had  been  raised  except  about  thirteen  years  ago,  when 
an  additional  payment  of  4fid.  for  each  calf  under  five  calves  was, 
on  the  request  of  the  then  tithe  gatherer,  consented  to  by  some  per- 
sons, and  had  since  been  paid,  but  which,  they  insisted,  ought  not 
to  destroy  the  said  customary  ancient  payments.     The  payments 
were  all  proved,  and  non-perception  of  tithes  in  kind. 

Martin  and  Roupellj  for  the  plaintifi*. 

FonUanque  and  TVcmofr,  for  the  defendants. 

The  court  not  concurring  on  all  the  points,  delivered  their  several 
opinions  seriatim. 

Wood  B.  (a)  —  (Stated  shortly  the  nature  of  the  case.)  It  is  said 
that  some  of  these  moduses  are  rank;  and  that  others  are  incon- 
sistent with  themselves.  Upon  that  subject  I  have  given  my  opi- 
nion fully  in  Heaion  v.  Cooke^  tVightw.  281.  I  shall  always  think  Supni«ff6« 
that  the  determination  of  moduses,  upon  the  idea  of  rankness,  is  an 
usurpation  upon  the  province  of  juries  which  we  are  not  warranted 
in,  except  in  cases  of  unreasonable  payments.  Modt^  is  a  question 
of  &ct,  and  the  people  of  this  country  are  entided  to  have  their 
cases  tried  according  to  law. 

The  first  modus  set  up  is  ^d.  for  every  messuage  and  garth ;  the 

objection  made  to  that  was,  that  the  term  garth  is  not  sufficiently 

■' ■       ■  ■   »  '         'J        '    - 

(«)  Garrow  B.  was  dbftnC  when  llie  caute  was  keard. 
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1817.      clefiiiite,  and  tliat  it  is  not  allied  of  what  particular  quality  a  garth 

x^avng      consists.     I  Understand  from  my  Brother  Graham  that  that  is  not 

▼.         disputed,  but  is  conceded  to  be  a  good  modus.     It  is  a  term  very 

'^^  •  well  known  in  the  north  of  England ;  it  is  mentioned  in  Cuvning" 

ham  and  all  the  law  dictionaries,  I  believe,  as  a  thing  well-known 

as   an  orchard;    and  we  have  held,    that   a  prescription  for  an 

orchard  and  garden  is  good  in  general,  with  respect  therefore  to 

a  messuage  or  gnrth,  or  a  cottage  and  garth,  there  is  no  objection 

to  it.  .  . 

The  next  modus  is  Id.  for  every  strip  cow,  or  a  cow  that  has  not 
had  a  calf  within  the  year,  and  is  old  in  milk,  in  lieu  of  the  tithe  of 
milk  of  such  cow.  There  is  no  objection,  I  think,  made  by  the 
counsel  to  that,  if  it  be  well  laid;  but  it  is  said  that  it  is  not, 
because  it  is  not  stated  for  what  time  the  modus  is  payable.  If  it  is 
meant  by  that,  that  no  time  is  stated  when  the  modus  is  to  be  paid, 
that  is  not  the  fact,  because  all  the  moduses  are,  in  general,  alleged 
to  be  payable  on  the  31st  oi  December.  With  respect  to  the  time 
they  are  to  cover,  it  must  be  one  year,  therefore  it  is  sufficiently 
certain  that  it  is  meant  to  cover  the  tithe  of  the  strip  cow  for  one 
year,  and  all  the  other  moduses  are  stated  to  be  payable  on  a  pre* 
cise  day  at  the  end  of  the  year,  therefore  I  conceive  that  generally 
to  be  a  good  modus. 

Then  the  next  is  \\d.  for  every  cow,  called  a  renew  cow,  or  a 
cow  having  had  a  calf  within  the  year,  and  is  full  of  milk,  in  lieu 
of  the  tithe  of  milk  of  such  cow.  There  is  no  objection  to  that,  as 
I  understand  from  the  counse],  if  it  had  been  well  laid.  They 
make  the  same  objection  to  that  as  the  other ;  but,  however,  it  ai>- 
pears  to  me  that  that  is  clearly  a  good  modus. 

The  next  modus  is  5s.  for  every  ten  calves,  where  there  happens 
to  be  ten,  in  lieu  of  the  tithe  of  such  calves,  and  also  of  the  tithe 
milk  of  the  cows  belonging  to  such  calves,  and  called  renew  cows, 
or  cows  having  had  each  a  calf  within  the  year.  There  is  another 
which  I  will  state  at  the  same  time,  because  they  seem  to  be  con- 
nected :  2s.  6d.  for  every  five  calves,  where  there  happens  to  be 
only  five  calves,  in  lieu  of  the  tithe  thereof;  and  also  of  the  tithe 
milk  of  the  cows  belonging  to  such  calves,  and  called  renew  cows, 
or  cows  having  had  each  a  calf  within  the  year ;  but  for  every  calf 
under  five  no  tithe?  was  ever  paid  or  demanded,  or  any  thing  in  lieu 
thereof,  except  4i^  as  thereafter  meatipned.  This  alludes  to  what 
is  said  afler  in  the  answer;  that  about  thirteen  years  ago  ^id.  for 
every  calf  was  paid  by  some  perspns,  as  it  is  stated. 

Now  the  objection  to  these  two  moduses  are,  that  there  is  no 
satisfaction  for  the  tithe  of  any  calves  under  ten  and  above  five,  and 
no  satisfaction  for  any  calves  under  five;  and  they  are  also  said  to 
be  inconsistent,  because  there  has  been  already  a  modus  of  lid.  laid 
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as  for  the  milk  of  every  reuew  cow,  and  here  the  milk  is  repeated     1817. 
again  as  to  the  calves.     Certainly  these  are  not  laid  very  correctly      ^ 
nor  technically,  and  it  is  very- much  to  be  lamented,  that  in  most         v. 
of  the  answers  we  see  we  can  scarcely  find  one  that  states  a  modus  "^  * 

with  precision  and  legal  certainty;  however,  if  we  can  collect  the 
true  sense  and  meaning  of  it,  it  is  then  sufficient  to  send  it  to  a 
jury,  provided  the  question  of  rankness  does  not  interfere  to  pre- 
vent it. 

Now  let  us  see  how  far  they  are  inconsistent.  The  inconsistency 
is  said  to  be,  if  I  understand  it  rightly,  there  being  first  a  \\d,  for 
the  milk  of  every  cow,  and  then  a  repetition  of  the  milk  of  the  cows 
belonging  to  the  calves.  Now,  I  take  the  meaning  of  it  to  b^  this, 
tliat  for  every  renew  cow  there  is,  at  any  rate,  payable  a  \^d.  to 
cover  the  milk,  that  is  to  cover  the  milk  in  whatever  shape  it  may 
be  used.  It  is  very  claar  that  the  milk  of  the  cow  may  be 
used  for  suckling  the  calf  or  for  household  purposes,  and  there- 
fore, at  any  rate,  the  vicar  is  entided  to  \\d,  for  that;  then  the 
next  the  farmer  is  to  pay  for  the  calves,  and  the  milk,  as  I  under- 
it,  which  their  calves  have,  it  may  be  tautology  so  far  as  respects 
that;  but  it  is  no  inconsistency,  for  the  first  is  whatever  milk  you 
have,  whether  you  use  it  for  the  calves  or  not,  in  lieu  of  milk  you 
shall  pay  \\d,  for  the  cow,  or  if  you  use  it  to  suckle  the  calves  it 
shall  be  covered  under  the  calf  modus^  and  I  see  no  inconsistency 
in  it,  though  perhaps  it  is  not  well  expressed. 

Then  the  next  objection  to  it  is,  that  there  is  no  satisfaction  for 
any  calves  above  ten,  nor  for  any  calves  above  five  until  you  come 
to  ten.  I  agree  that  that  b  so,  but  still  I  consider  that  it  is  a  good 
modus.  The  modus  is  5s.  for  every  ten  calves ;  it  does  not  stop  at 
the  first  ten  calves,  but  for  every  ten  calves  supposing  there  are 
one  hundred  calves,  there  are  to  be  ten  times  5s.  paid ;  if  it  was  to 
be  only  for  the  first  ten  calves,  and  to  pay  nothing  more,  it  would  be 
unreasonable,  because  they  would  then  only  pay  one  5s. ;  but  here 
the  modus  is  that  they  shall  pay  5s.  for  every  ten  that  they  have. 

Then,  for  every  five  calves  they  are  to  pay  2s.  6(/.,  that  is  for  five 
2s.  Sd.  and  for  ten  5s. ;  this  cannot  be  considered  rank  by  any 
means,  there  have  been  many  instances  where  moduscs  for  calves  of 
M.  a  calf  have  been  held  good.  In  Pocock  v.  Coles^  in  the  year 
1648,  reported  in  1  Wood^s  Tithe  Decrees^  SS6,  it  was  sent  to  an 
issue  whether  there  was  a  modus  of  6d.  for  a  calf  in  lieu  of  tithe, 
and  there  are  many  instances  in  the  book.  In  the  Jst  Woodj  S65, 
in  the  case  of  Harding  v.  Geldings  in  1696,  there  was  ^d.  for  the 
tithe  of  every  calf,  and  it  was  held  good  that  would  be  6s.  Sd.  for 
ten.  In  Gibb  v.  Goodman^  there  was  6s.  Sd.  paid  for  every  tenth  Supra735. 
calf;  there  was  an  objection  taken  to  the  rankness  of  it,  but  the 
court  would  not  have  sent  it  to  an  issue  if  they  had  considered  it 
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1817*     rank ;  yet  they  did  send  it  to  an  iMue»  and  they  said  that  the  jury 
Lg^fig     might  find  whether  it  was  payable  for  a  greater  or  a  less  number 
J*        in  the  proportion  of  6s*  Sd^  and  if  it  were  it  would  be  a  good 
"'^""^'  modus ;  but  there  being  in  that  case  a  prescription  for  every  tenth 
calfy  in  lieu  of  all  calves  whatsoever,  the  court  thought  it  rank,  be- 
cause there  was  nothing  payable  for  the  intermediate  calves :  still 
they  said  it  might  be  made  good,  if  the  jury  found  a  proportion 
payable  if  there  were  less  than  ten,  so  that  the  objection  of  rank- 
ness  to  6s.  Sd>  was  not  admitted  in  that  case.     They  went  on  this, 
that  it  was  a  prescription  for  a  certain  sum  in  lieu  of  all  tithes.     In 
this  case  there  is  for  every  ten  calves  a  modus  of  5;.,  and  for  every 
five  calves  a  modus  of  2s,  6d. 

Then  the  (][uestion  is,  whether  it  is  not  reasonable  to  suppose  tliat 
in  consideration  of  a  larger  sum  paid  for  a  certain  number,  the 
fiurmer  or  owner  of  the  calves  might  be  excused  from  paying  when 
8iipnii504  it  was  under  that  number.  In  the  case  of  MaiUell  v.  Painty  in  1 798, 
before  Lord  Chief  Baron  Eyre^  it  was  held  that  a  custom  to  pay  one 
pig  where  there  were  seven  and  under  ten  was  good,  although  no 
satisfaction  was  to  be  made  where  the  number  was  under  seven,  is 
not  that  pretty  much  the  same  as  this  ?  They  prescribe  here  to  pay 
Ss.  for  every  ten  calves,  and  2s.  6d.  for  every  five  there  happens  to 
be:  that  is,  they  pay  nothing  under  five,  but. 25.  6d.  for  the  five; 
then  they  pay  nothing  from  five  to  ten,  but  for  ten  they  pay  5f .,  and 
nothing  for  a  less  number  than  five,  therefore  there  appears  to  me 
to  be  no  objection  to  any  of  these  moduses. 

If  we  go  farther  back  into  more  remote  periods  we  find  in  the 
case  of  Reddington  v.  Nice^  1716  (a),  a  modus  for  every  sow  and  ten 
pigs  one  pig,  if  but  seven  the  same ;  but  if  fewer  than  seven  they 
were  to  pay  nothing  for  tithes,  and  that  was  held  good  and  no  ob- 
jection was  taken  to  it  There  was  also  in  a  case  since  for  every 
ten  fleeces  one,  and  for  every  seven  fleeces  one,  and  for  fewer  no 
tithes,  so  that  there  are  many  instances  where  paying  more  Ux  a 
large  number  nothing  is  paid  for  a  less  number,  and  therefore  it  is 
a  non  decimando  under  that  number,  because  the  parson  has  more 
for  the  larger  quanti^.  For  every  five,  as  I  understand  it,  thif 
clergyman  will  have  2s.  6d.f  but  nothing  for  a  less  number.  I  can 
see  no  objection  to  that,  and  it  seems  to  be  warranted  by  the  an- 
thorities  I  have  already  shewn ;  it  is  warranted  by  the  reasonable* 
ness  of  the  case*  Moduses  are  contracts  which  have  run  for  a  lei^^ 
of  time,  and  why  cannot  we  suppose  that  parties  might  make  sncli. 
a  contract  as  that  ?  If  you  consider  this  as  a  composition,  it  appears 
to  have  existed  long,  that  there  is  nothing  so  unreasonable  in  it  •■ 
to  lead  to  the  conclusion  that  it  could  not  have  existed  as  a  contract 

— — — ^— — ^^— i— ^— ^^»i^l    I  I  III         I  I  I        .1  .«        IM  I         ■  I  ».— .^1^— I 
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before  legal  memory,  because  it  has,  in  fact,  existed  as  a  contract     181 7« 
during  living  memory.     Why  cannot  we  suppose  that  a  clergyman      t^^^ 
would  stipulate  if  you  pay  him  2s.  6d.  when  you  have  five,  you  shall         v. 
pay  for  none  less  ?    There  is  nothing  improper  in  that,  and  there-  ^•^**'^^*' 
fere  I  am  of  opinion,  that  all  these  moduses  as  to  the  strip  cow,  the 
renew  cow,  and  the  tithe  of  calves,  where  ten  or  five  are  perfectly 
consistent,  and   although  they  might  have  been  laid  plainer  or 
clearer,  that  is  the  fair  construction  to  be  put  upon  them. 

The  next  modus  is  ^d*  for  every  foal.  With  respect  to  that  I  do 
not  feel  any  objection,  and  I  take  it  there  can  be  no  dispute  that 
that  is  a  good  modus. 

The  next  is  Is.  for  every  tenth  -fleece,  in  lieu  of  the  tithe  of  ten 
fleeces.    Now  I  cannot  conceive  any  objection  to  that;  the  objection 
made  is  rankness,  but  I  do  not  conceive  how  that  can  possibly  be 
considered  rank;  for,  observe  what  the  description  is,  it  is  not  l5. 
for  every  fleece,  if  it  was  Is.  for  every  'fleece  it  would  be  rank  I 
agree,  but  attend  to  the  terms ;  it  is  a  commutation  of  the  tithes  for 
inoney,  for  every  tentli  fleece  you  shall  take  Is.  in  lieu  of  it.     In 
lieu  of  what  ?    Not  of  all  the  tithe,  but  in  lieu  of  that  tenth  fleece  or 
the  ten  fleeces.     If  the  fleeces  do  not  amount  to  ten,  I  admit  the 
Ticar  may  be  entitled  to  some  pecuniary  compensation  for  the  tithe, 
according  to  value,  and  that  he  may  have  by  subdividing  the 
modus.     There  may  be  a  modus  as  to  a  part  of  a  tithe,  leaving  the 
rest  untouched.     If  thb  modus  be  divided  into  parts  it  would  be 
one  penny  and  not  quite  a  farthing  a  fleece  more ;  I  can  never 
hdid   that  to  be  rank*     In  Boscawen  v.  Roberts^  Id.  for  every  SupriiiH6« 
fleece  was  held  good  and  decreed,  and  in  another  case  1^.  for 
every  fleece  has  been  held  a  good  modus.    Then  this  is  Is,,  not 
for  the  tithe  of  every  fleece,  but  it  is  is.  for  the  tenth  fleece;  that  is 
to  say,  when  I  am  liable  to  pay  you  the  tenth  fleece,  in  lien  of  that 
yoa  shall  take  Is.;  there  is  nothing  rank  in  that;  and,  therefore, 
firom  the  manner >^in  which  the  objection  is  made,  I  think  it  could 
not  have  been  understood,  because  if  it  was  1^.  for.^very  fleece  it 
wonld  be  good,  then  why  cannot  Is.  be  good  for  every  tenth  ?  The 
parson  will  be  entitled  to  his  tithe  in  kind  (that  id  the  value  of  the 
tithe  in  kind)  for  any  number  under  ten,  and  when  it  amounts  to 
ten  he  is  to  take  Is.  instead  of  the  tithe  in  kind. 

Then  the  next  modus  is  2s.  6d.  for  every  tenth  lamb,  in  lieu  of 
the  tithes  of  ten  lambs,  that  is  on  the  same  plan ;  it  is  if  a  tenth 
Iamb  becomes  due  to  you,  you  shall  take  2s.  Sd.  instead  of  it ;  that 
would  be,  if  you  divide  it  and  make  it  cover  the  whole,  Sd»  a  lambr 
It  is  true,  that  in  Bishop  v.  Chichester^  Lord  Thurlow  said  that  9d.  SupwlSl^f 
for  a  lamb  was  notoriously  rank ;  but  was  he  warranted  in  that  ? 
moat  undoubtedly  he  was  not,  and  it  is  mertily  a  dictum.  But  how 
does  this  modus  stand  with  respect  to  the  lombs  ?  There  have  beei\ 
Vol.  IV.  N  n 
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1817.     larger  nwdum.  la  tbe  Itt  voL  of  IVoodj  SOO.  (a),  thwrm  ia4tLa  lamb 
j/  in  th«  year  1080,  for  this  idoa  of  rankneas  liaJ  naver  crept  kito  dia 

¥>^         law  at  that  time*     I  believe  the  objection  originated  in  Giffard  r* 
l^^^'^  Webb^,  which  went  to  the  House  of  Lords.     Again  in  lat  Woodj 
7o«i/'*       37d,  Leach  v.  Deacon^  and  Wto/5,  (1696,)  there  was  ftir  every  lamb 
yeaned  in  the  parish  ^d.  and  held  good.     Then  came  the  case  of 
Giffard  v.  Webb^  which  *was  this;  it  was  decided  first  by  two  barons^ 
that  Sd.  for  a  lamb  was  good*     There  was  a  petition  for  a  re-shear- 
ing, there  was  afterwards  a  reheaiing,  and  then  all  the  barons  con- 
cuorred  in  opinion  that  it  was  a  good  modus*    The  parson  was 
dissatisfied,  and  he  appealed  to  the  Mouse  of  Lords,  who  hel4  it 
not  rank;  therefore  what  authority  Lord  Thurlaw .htA  for  his 
dictum  in  Bishop  v.  Chichester,  4 -cannot  say ;  it  was  not  founded  in 
l^gal  authority.     Since  that  time  this  court  has  considered  rank- 
aupnii759.  ness,  and  we,  in  the  recent  case  o( Bertie  v.  Beaumont^  directed  an  i»- 
sue  to  try  whether  3d.  for  a  lamb  was  rank  or  not ;  so  that  I  take  for 
granted,  upon  that  authority,  that  it  cannot  be  disputed  tliat  3d.  for 
a  lamb,  or  (what  is  tlie  same  thing)  a  commutation  o(2s.6d*  for  every 
tenth  lamb  is  good,  therefore  I  conceive  that  modus  to  be  valid. 

The  next  modus  is  Is.  O^d.  for  every  tenth  pig,  in  lied  of  thetidie 
of  such  tenth  pig.  There  is  nothing  said  there  also  about  the  inter* 
mediate  quanti^,  but  this  is  only  a  commutation  in  money  for  the 
titlie  in  kind ;  and  what  objection  can  there  be  to  that?  There  are 
many  moduses  as  high  as  that :  it  would  be  l^d.  a  pig,  and  if  that 
meant  the  tithe  of  all  pigs,  that  would  not  be  rank :  and  if  that  is 
•  not  rank,  then  Is,  O^d.  for  the  tenth  is  not  rank.     It  does  not  go  ni 

lien  of  tithe  of  pigs,  but  it  is  a  commutation  that  for  every  tenth  pi|f 
due  to  you,  you  shall  take  ls,Oid. 

The  next  is  Is.  for  every  tenth  goose.  That  comes  under  the 
same  observations  as  I  have  made  as  to  the  others;  instead  of  tak- 
ing the  goose  in  kind,  when  there  are  ten,  you  shall  have  Is.  in  fiee 
of  it.  In  the  case  just  mentioned  o(  Boscenoen  v.  RobertSj  l^A  for 
every  goose  was  hdd  a  good  modus,  and  that  would  amount  to 
more  than  Is,  for  the  tenth  goose. 

The  next  is  Ss,  for  every  acre  of  potatoes.  Certainly  that 
not  be  sustained,  because  it  is  a  prescription  for  potatoes  by  them* 
selves,  and  potatoes  are  of  modem  introduction ;  there  can  be  BO 
doubt,  therefore,  that  certainly  is  bad. 

Tlie  next  is  ^s.  Sd,  for  every  acre  of  turnips.  That  is  bad  npoa 
the  same  ground,  because  they  are  also  of  modem  introduction; 
and  there  cannot  be  a  inodus  for  that  which  has  been  introduced 
within  time  of  memory,  if  it  be  so  expressly  laid. 

Then  the  next  is  1^.  6d.  in  the  pound  in  lieu  of  the  tithe  of  rflpt 
seed,  when  the  same  is  sold  in  the  seed.     I  suppose  the  otigeeliDa 

(a)  Hfltcltrr  V.  Clevrr. 
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to  that  is,  that  a  modm  to  pay  so  much  is  bad,  because  it  is  liable      1817« 
to  fraud.     Now,  I  find  mauy  instances  where  so  much  in  the  pound    "^ZZI^ 
has  been  held  to  be  good.     In  1  Wood^  60.  {Halbech  v.  Taylor),  2s.         t. 
.  fijr  every  pound  rent  of  the  lands  agisted  for  tithes  of  herbage  was     ^    ***^' 
held  to  be  good.     In  Simpson  t.  Tucker,  in  the  same  book,  p.  197. 
20(L  in  the  pound  for  agistment,  according  to  the  yearly  rent,  was 
bdd  to    be   good.     In  Emste  and  others  v.  Watts,  1  Wood,  S04f4 
{1692),  for  such  i^ples  and  pears  as  the  parishioners  gathered  and 
iold,  the  tenth  part  of  the  money  for  which  he  sold  the  same,  that 
wte  established  as  a  good  modus.    In  1  Wood,  373.  (1696),  I^acA 
▼•  Deacon  and  Watts,  the  tenth  of  what  the  calf  sells  for,  or  if  killed 
by  the  owner,  the  right  shoulder ;  also  the  tenth  penny  for  which 
lioney  sold  within  the  parish,  was  held  to  be  good.     In  the  same 
book,  485.  Hockmore  v.  Richards,    Id.  for  every  calf  £Edlen  and 
reared,  and  also  the  tenth  part  of  the  price  for  which  every  calf 
ftllen  therein  has  been  sold  by  such  owner  or  occupier,  was  estab- 
lished; and  in  the  case  of  Leathes  y.  Newitt,  yesterday,  we  sent  a  Supni8S4. 
modus  to  trial  of  the  tenth  of  what  the  calf  sold  for.     Now  here,  I 
caoDceive^  is  abundant  andiority  to  show  that  a  tenth  part  of  the 
Nnt,  or  a  tenth  part  of  what  the  thing  is  sold  for,  is  good.     I  am 
aware  of  the  case  of  Startup  v.  Dodderidge,  in  1705,  where  2s.  in 
tke  pound,  according  to  the  true  improved  yearly  rent  or  value  of 
«U  the  land  in  the  parish,  in  lieu  of  all  the  tithes,  was  held  bad, 
principally  on  the  ground  of  liability  to  fraud,  and  yet  I  do  not 
find  that  rule  has  been  applied  to  a  modus  for  any  other  subject  of 
tithe;  and  it  is  remarkable,  that  it  was  in  the  year  1705,  when 
Startup  V.  Dodderidge  was  decided,  and  yet  in  the  next  year,  1706, 
the  Court  of  Exchequer,  in  Hockmore  v.  Richards,  determined  the 
tendi  part  of  the  price  for  which  a  calf  sold  to  be  good ;  therefore  I 
think  I  am  warranted  in  saying,  that  this  modus  is  also  good. 

The  last  is  5s.  for  every  acre  of  line  or  linseed,  in  lieu  of  the 
tithe  thereof.  This,  though  called  a  modus,  improperly,  is  a  statute- 
able  payment,  given  by  the  ll&12fFm«3.  r.l6.  and  the  vicar  can- 
not take  more. 

Upon  the  whole,  I  think  all  the  moduses  good,  and  that  they 
ought  to  be  sent  to  be  tried,  with  the  exception  of  those  that  I  have 
Mentioned,  viz.  for  potatoes,  turnips,  and  line  or  linseed. 

Oraham  Baron. — I  have  the  misfortune  to  differ  from  my  learned 
broker  Wood,  with  reqpect  to  several  of  these  moduses,  as  indeed  I 
am  ofien  obUged  to  do,  but  I  have  some  satisfaction  in  finding  that 
I  generally  conair  with  the  majority  of  the  court;  and  I  cannot 
but  express  the  little  surprise  I  feel  in  differing  on  this  occasion, 
beeaose  the  view  which  he  has  taken  of  the  consideration  of  these 
modimes  does  not  fall  in  with  the  general  impression  I  have  picked 
ap  by  looking  tit  the  adidiorities,  not  of  one  judge,  but  ertabliriied 

Nn  2 
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I817*     by  the  decision  of  the  majority  of  the  judges  in  the  ▼arions 

i^g^ftg     which  I  have  felt  it  my  duty  to  study. 
V.  Now  there  are  several  of  these  moduses  that  I  do  not  mean  10 

MfiM^uig^.  dispute  at  all,  and  which,  as  they  stand  at  present,  may  fiurly  un- 
dergo further  enquiry.  With  respect  to4<2.for  everycottage  and  gartfaf 
I  think  that  that  term  is  sufficiently  understood  in  many  parts  of 
the  kingdom  to  admit  of  a  ready  application  of  any  pecuniary  pay- 
ment to  it  as  a  subject  of  modus.  So  2d,  for  every  cottage  and 
garth  in  lieu  of  the  tithes  thereof  there  is  no  objection  to  that,  and 
as  it  appears  to  me  there  is  no  objection  upon  the  evidence  to  the 
third  modus  of  a  penny  for  every  cow  called  a  strip  cow,  or  a  oow 
which  has  not  had  a  calf  within  the  year,  and  is  old  in  milk,  in  lien 
of  the  tithes  of  milk  in  such  cow,  but  with  respect  to  the  three  sne* 
ceeding  moduses,  they  seem  to  be  so  confounded,  so  inexplicable^ 
and  so  perfectly  unintelligible,  that  after  the  utmost  labour  and 
ingenuity  which  I  can  bestow  upon  them,  I  am  prepared  to  mjf 
that  not  one  of  them  can  stand,  and  it  will  be  necessary  for  me  to 
state  my  reasons  very  particularly. 

The  first  modus  to  which  I  object,  as  involving  (when  taken  witb 
that  which  follows)  one  confused  notion  of  a  modus  founded  cm 
several  payments,  is  that  of  the  I  id.  for  every  cow  called  a  renew 
cow,  or  a  cow  having  had  a  calf  within  the  year,  and  is  old  in  milkf 
in  lieu  of  the  tithe  of  milk  of  such  cow.  Now,  this  modus  taken  fay 
itself  stands  simple  and  absolute,  and  any  person  looking  at  it 
would  necessarily  understand  that  it  was  Hd.  payable  for  every  in- 
dividual cow  (be  their  numbers  what  they  may)  which  should  answer 
the  description  of  a  renew  cow,  in  lieu  of  the  tithe  of  its  milk,  and 
so  it  might  stand  without  any  qualification  whatever.  But  niaik 
the  qualification  that  is  necessarily  introduced  by  the  succeeding 
modus,  not  taking  them  by  themselves.  That  cannot  be  true,  ac» 
cording  to  the  very  next  modus,  for  a  renew  cow  does  not  pay  l^J. 
for  every  calf,  if  the  next  modus  exists,  but  for  every  ten  c»dves; 
when  there  happens  to  be  ten  5s,  instead  of  \^d.  are  to  be  paid  in 
lieu  of  the  tithe  of  such  calves,  and  also  of  the  tithe  of  the  milk  of 
the  cows  belonging  to  such  calves,  and  called  renew  cows.  How 
can  that  consist  ?  The  first  proposition  was,  that  the  renew  oow 
paid  only  X^d.  for  milk,  then  they  say  a  renew  cow  does  not  p^ 
i\d.  for  the  milk,  but  the  modus  dances,  shifts,  and  leaps  from  the 
simple  subject  of  the  milk,  and  is  confounded  with  two  other 
subjects,  and  by  a  most  unaccountable  efiect  that  cow  which,  ia 
respect  of  its  milk,  pays  only  l^d.,  when  she  has  ten  calves  pays  Sfi 
in  lieu  of  the  l^d.,  and  so  when  there  are  five  calves  2s.  6d!.  is  to  be 
paid  in  lieu  of  tliat  one  l^d.  Now  my  first  objection  to  this  is,  if  yoa 
state  the  first  modus  of  l^d.  for  the  milk  of  the  renew  cow,  you 
should  state  it  to  be  payable  for  the  milk,  except  where  there  were 
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ten  cows  and  ten  culves,  or  five  cows  and  five  calves,  and  then  tliat      1817* 
they  do  not  Jiay  l^d,  but  5s.  and  2^.  6(L  in  respect  of  the  milk  and      Latmg 
calves*     That  would  be  the  proposition,  if  any  thing,  but  that  is         v. 
not  so  stated,  and  therefore  it  seems  to  me  that  at  any  rate  the  ^^  ' 

modus  of  1  ^i/.  for  a  cow  cannot  stand,  because  it  is  not  stated  to  be 
modified  by  those  qualifications. 

With  respect  to  the  moduses  themselves  of  5$.  for  ten  calveiS) 
and  2s.  6d.  when  there  happens  to  be  only  five  calves,  it  appears 
to  me  that  they  are  perfectly  objectionable,  from  the  circum- 
stance that  nothing  is  said  as  to  what  is  to  be  paid  for  the  calves 
up  to  five,  or  from  five  to  ten,  or  for  the  calves  from  ten  upwards 
to  any  quantity,  because  unfortunately,  from  the  manner  in  which 
the  moduses  are  laid,  that  construction  which  a  jury  might  put  on  it, 
as  my  learned  Brother  suggests,  is  excluded  by  the  very  terms  of 
it;  for  those  moduses  are  expressly  stated  to  be  paid  only  when  there 
wre  ten  or  five  calves,  and  it  would  be  monstrous  if  we  were  to  be 
called  on,  in  every  instance,  to  help  a  defendant  out  in  making  good 
these  payments,  and  tell  him,  instead  of  saying  that  the  5s.  and  tlie 
^s.  6d.  are  to  be  paid  for  the  calf  and  milk,  when  ten  to  five,  you 
mean  in  that  proportion  till  tliey  come  to  ten,  and  as  they  amount 
to  fifteen,  twenty,  and  twenty*five,  and  so  on :  but  that  is  not  only 
not  stated,  but  the  conjecture  of  it  is  precluded  by  the  manner  in 
which  they  have,  in  fact,  stated  their  proposition,  that  it  is  paid  in 
those  two  instances  only ;  therefore  it  really  seems  to  me  that  these 
three  moduses  are  perfectly  inconsistent  and  bad.  Whatever  loose 
ideasr  may  possibly  he  gathered  from  the  fact  of  some  pecuniary  pay- 
ments having  been  made,  it  seems  impossible  to  pick  out  from 
them  what  those  distinct  customs  are  upon  which  the  defendants 
mean  to  stand.  Besides  this,  is  it  possible  not  to  see  that  the  ex- 
pressions of  5s.  for  every  ten  calves  savours  so  strongly  of  moderu 
times,  that  one  can  hardly  doubt  about  it :  5s.  has  evidently  tlie 
strongest  appearance,  in  my  apprehension,  of  one  of  those  modern 
payments  which  ecclesiastical  people  make  with  their  parishioners 
by  way  of  temporary  composition.  But  I  repeat,  that  from  the  ob- 
servations I  have  made,  I  have  satisfied  my  mind,  and  I  hope  those 
who  hear  me,  that  it  is  impossible  to  pick  out  any  distinct  custom 
to  bar  the  plaintiif :  for,  with  respect  to  these  moduses,  some  of  them 
are  perfectly  unintelligible  taken  together,  and  the  others  of  them 
are  equally  unintelligible  taken  individually. 

The  next  modus  is  4fd.  for  a  foal ;  f  see  no  reason  to  find  fault 
with  it. 

,  With  respect  to  the  modus  of  l5.  for  every  tenth  fleece,  I  will 
venture  to  say,  though  I  have  not  much  skill  in  agriculture,  that,  in 
many  parts  of  England ,  a  person  would  be  glad  to  take  Is.  for  every 
tenth  fleece  at  this  day,  including  kunbs  and  all :  and  it  is  utteriy 
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1817.     incoDsiitent  vlth  all  biitorical  knowledge  that  Is.  should  be  paid 
for  the  fleece  of  any  animal  long  subaeqoent  to  legal  memory:  thai 


▼.        was  more  than  the  price  of  a  sheep;  Is.  for  a  fleece,  therefore^  is  lank 

A  notion  has  gone  abroad,  as  if  the  term  rankness  was  of  nova 
introduction.  I  have  taken  the  same  pains  as  my  learned  B  rabe 
in  the  case  of  Heaton  t.  Cooky  to  which  he  has  alluded,  to  shew 
that  that  is  a  mistake.  That  the  grossness  of  the  price  has  always 
been  a  subject  of  consideration  for  the  court  in  moduseSf  even  tfaoae 
most  zealously  attached  to  the  jurisdictioo  of  a  jury  (and  none  are 
more  so  than  I  am,  where  the  court  cannot  form  an  opinion  of  its 
own)  must  admit;  and,  though  the  constant  practice  has  been  to 
send  it  to  a  jury  in  cases  of  doubt,  the  grossness  of  ralue  is^  in  the 
first  instance,  to  be  taken  into  consideration  here. 

Now,  in  order  to  fortify  myself  in  the  opinion  of  its  rankness,  I 
8iipni909.  would  refer  to  the  case  of  Torriana  ▼.  Legge  {Rmpierf  521.)  when 
Jd.  for  every  fleece  was  held  bad.  But  there  is  another  obgectioii, 
which  goes  to  the  very  root  of  the  thing,  that  it  is  ridiculous  in  the 
manner  in  which  they  state  it,  that  there  is  1^  for  every  tenth 
fleece^  for  nothing  is  to  be  paid  up  to  ten,  or  from  ten  to  twenty- 
It  is  defectively  and  inconsistently  laid,  because  it  gives  the  parson 
nothing  for  the  intermediate  fleeces :  nnd  if  the  former  has  for  yean 
together  nine  sheep,  he  pays  nothing,  which  cannot  be ;  therefon^ 
I  think  that,  on  both  these  grounds,  it  is  bad. 

Then  we  come  to  the  taodus  of  2s.  6d.  for  every  tenth  lamfa^  in 
lieu  of  the  tithe  of  such  lambs,  with  respect  to  which,  whether  it 
is  to  be  decided  by  the  court  now  or  by  a  jury,  I  dirow  myself 
upon  the  opinion  of  my  Lord  Chief  Baron  and  my  Brother  Wo&d. 
I  do  not  insist  upon  that,  though  I  am  of  o{Hnion  that  it  is  palpably 
gross  in  itself.  We  know  that  up  to  the  period  oiGiffiard  v.  WM^ 
in  two  or  three  instances  the  court  had  no  hesitati(m  in  saying  that 
Sd.  for  each  lamb  was  gross. 

In  Giffurd  v.  Welb^  the  Barons,  as  has  been  truly  stated  by  my 
learned  Brother,  were  of  a  different  opinion,  and  the  House  of 
Lords  confirmed  their  opinion,  and  sent  it  to  an  issue  there.  My 
learned  Brother  will,  however,  forgive  me  for  not  agreeing  with  hin 
in  attempting  to  impeach  that  decision  of  Lord  Thuriam^  or  in  treat* 
ing  his  solemn  opinion,  in  his  situation  of  Lord  Chancellor,  with  die 
same  respect,  as  an  authority,  as  we  treat  the  opinion  of  one  of  the 
four  judges  of  the  court  of  Exchequer.  It  is  a  little  derogating 
from  his  authority,  not  to  give  him  the  same  degree  of  credit  aa  one 
judge  has  with  us :  but  Lord  TkurUni%  authority  on  that  subject 
was  not  to  be  despised,  for  it  was  one  on  which  he  had  thouj^t 
very  much,  and  he  was  clearly  of  opinion  that  25.  6^.  for  a  lamb 
was  ridiculous :  he  would  not  hear  gf  it,  and  he  actually  refused  to 
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send  it  to  an  issue,  and  not  one  of  the  numerous  counsel  who  there  18 IT* 
attended  ever  disputed  it,  but  gave  it  up.  Out  of  respect,  how- 
ever,  to  that  decision  in  the  House  of  Lords,  we  in  the  case  of  Ask€m  t. 
V.  Greenkow  sent  an  issue  to  try  the  question,  and  a  verj  learned  ^'■'^••^■''i* 
Brother  of  ours  on  that  occasion,  when  he  came  to  lay  the  question 
before  the  jury,  told  them  very  roundly  that  th^  could  not  doubt 
of  it:  that  it  was  impossible^  consistently  with  historical  know- 
ledge, and  the  jury  found  accordingly  that  it  was  rank,  and  the 
modus  was  set  aside.  An  application  was  made  for  a  new  trial : 
and  it  was  said  that  the  judge  had  run  away  with  the  jury,  because 
'  he  had  told  them  his  opinion,  and-  they  had  found  accordingly ;  but 
we  thought  that  no  reason  for  granting  a  new  trial :  and  certainly, 
if  the  question  of  &ct  is  left  to  the  jury,  whether  a  lamb  would  sell 
for  that  price  at  the  time  to  which  we  refer,  it  is  an  absurdity  that 
common  sense  will  not  admit  of.  Thus  the  matter  was  disposed  o^ 
yet  we  are  now  required  to  grant  another  issue  on  the  subject.  If 
this  view  of  the  case  does  not  make  a  proper  impression,  let  it  go 
to  an  issue,  and  the  result  must  be  the  same.  I  have  a  great  ides 
of  the  integrity  of  juries,  though  I  know  they  may,  on  some  occa- 
sions, be  biassed. 

The  next  is  1«.  for  every  tenth  pig,  witliout  saying  what  is  to 
be  paid  for  a  less  or  greater  number;  but  I,  proceeding  on  the 
idea  which  I  have  thrown  out  on  the  former  part  of  the  subject, 
should  have  no  difficulty  in  supposing  that  a  sucking  pig  was  not 
worth  Is*  because  the  tithe  pig  is  to  be  paid  when  the  pig  is  at 
the  dug;  the  farmer  is  not  to  keep  it  tUl  it  is  a  grown  pig,  the 
'  parson  must  take  it  in  five  or  mx  weeks ;  now  what  can  be  said  of 
one  pig  in  a  farrow  being  worth  a  shilling  at  a  time  when  the  pig 
itself  and  all  the  pigs  in  the  stye^  perliaps,  would  not  have  been 
worth  so  much  ?  Then  the  question  of  rankness  being  discussed, 
another  objection  is,  that  npthiug  is  stated  to  be  payable  for  the 
number  above  or  below  ten. 

The  same  as  to  geese:  it  is  only  Is.  for  every  tenth  goose,  that 
is  more  than  a  penny  for  the  tithe  of  a  goose.  I  think  that  also  is 
too  gross  in  point  of  amount ;  and,  besides,  it  is  not  stated  what  is 
to  be  paid  for  the  intermediate  numbers. 

As  to  the  potatoes  and  turnips,  I  will  not  take  up  the  time  of  the 
court  with  discussing  the  validity  of  that  payment. 

With  respect  to  1^.  6(L  in  lieu  of  the  tithe  of  rape  seed,  when  the 
■ame  is  sold  in  the  seed,  the  cases  which  have  been  referred  to  may 
throw  some  degree  of  doubt  on  my  opinion,  but  fortified  by  Stafiup  Supra  m7. 
V.  Dodderidge^  it  is  impossible  to  consider  that  a  valid  modusy  both 
from  the  uncertainty  of  it,  and  the  opportunity  it  furnishes  to  do- 
fraud.  It  is  true,  in  a  late  case,  that  circumstance  was  not  adverted 
to;  we  seemed  to  think  a  qualification  of  paying  so  much  of  the 
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1817*     price  when  sold  might  be  good,  though   I  do  not  think  that  ex- 
^'T^  pressed  the  value ;  but  whether  wc  did  or  did  not  then  advert  to 

V.         that,  this  stands  on  its  own  ground ;  if  it  happens  not  to  be  sold, 
YiirtoroMgA*  there  is  nothing  to  be  paid,  for  it  is  to  pay  Is,  6d.  in  the  pound  in 
lieu  of  the  tithe  of  rape-seed  when  sold.     My  objection  to  that 
accords  with  what  was  said  in  Startup  v.  Dodderidge^  where  so  much 
out  of  the  rent  was  held  to  be  liable  to  error,  that  it  was  impossible 
to  know  what  was  the  rent^  or  whether  or  not  a  fine  had  been  taken 
to  reduce  the  rent,  so  that  by  these  means  the  clergyman  might 
be  put  to  difficulties  to  know  his  right ;  and,  on  a  motion  for  a  pro* 
hibition,  the  court  were  of  opinion  that  was  of  itself  a  bad  ntaduSf 
as  being  liable  to  fraud  upon  the  parson*     I  do  not  know  how  we 
can  say  that  a  man  is  to  pay  Is,  6d.  in  the  pound  in  lieu  of  rape* 
seed :  how  is  he  to  ascertain  the  value  of  it  ?     I  know  no  way  but 
trusting  to  the  man  who  sold  it :  and,  if  he  gives  him  a  false  state- 
ment of  the  price,  he  can  only  be  detected  by  going  about  to  all 
the  persons  to  whom  it  was  sold ;  and  suppose  they  colluded*  and 
the  purchaser  was  directed  to  say  it  was  sold  to  him  for  so  much 
only,  when  he  agreed  to  give  the  seller  so  much  more,  how  is  that 
to  be  discovered  ?     It  is  leading  the  parson,  whom  it  is  the  object 
of  the  legislature  to  place  in  security  as  to  his  rights,  into  a  state  of 
uncertainty,  and  to  leave  him  at  the  mercy  of  tlie  person  who  is  to 
pay  the  tithes,  which  the  law  did  not  intend ;  and,  therefore,  I  think 
that  these  moduscs  are  bad. 

Richards  Chief  Baron.  —  I  shall  occupy  but  a  Very  small  portion 
,  of  time,  for  the  case  has  been  so  fully  discussed  by  my  learned  Bro- 

ther Graham^  that  I  should  be  inexcusable  if  I  wasted  any  of  that 
time  which  is  so  valuable  on  this  day.     1  agree  in  general  with  my 
Brother  Graham,  and  for  the  reasons  which  he  has  stated,  except 
as  to  the  tnodtis  covering  the  lamb,    though  I  concur  with  him  in 
the  reasons  which  he  has  given;  and  I  should  be  of  opinion  with 
him  entirely,  if  there  had  been  no  issues  sent  by  this  court  after  the 
case  tried  before  Lord  Manners.     But  I  understand  there  has  been 
a  subsequent  case  in  this  court  (a\  in  which  an  issue  was  directed  to 
enquire  as  to  the  validity  of  Sd.  for  a  lamb ;  and  that  being  the  case, 
I  do  not  feel  myself  at  liberty  to  say  that  this  is  a  rank  modus*     My 
Lord  Manners  certainly  did  direct  the  jury,  as  has  been  stated,  and 
the  court  here  most  assuredly  confirmed  his  direction ;  and  I  should 
have  considered  it  as  a  determmation  of  the  court  with  respect  to 
the  invalidity  of  that  modus,  if  the  court  had  not  subsequently  enter- 
tained a  doubt  upon  the  subject,  as  they  must  have  done  when  they 
sent  an  issue  on  the  same  point,  and  therefore  I  must  differ  from  my 
Brother  Graham  on  that  part  of  the  case* 

With  respect  to  the  rape-seed,  I  do  not  exactly  concur  witli  my 
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Brother  Graham  in  (be  reasons  which  have  satisfied  him;  but  I      1817* 
need  not  say  that  I  venture  to  ditfer  from  him  upon  that  subject,      Zomm 
because  it  seems  to  me  that  there  b  another  conclusive  objection.         ▼• 
The  modus  is  for  so  much  of  the  value  of  the  rape-seed  when  sold.  '***^' 

But,  when  it  is  to  be  sold,  that  is  not  stated.  Suppose  it  is  not  sold. 
Suppose  it  is  kept  till  the  end  of  year :  bow  is  the  vicar  to  know 
when  the  tithe  is  to  be  paid  ?  Adding  that  circumstance  to  the  ob- 
jections stated  by  my  Brother  Graham,  I  am  of  opinion  with  him 
on  that  part  of  the  case. 

With  respect  to  the  general  question,  whether  this  court  has  a 
jurisdiction  and  a  duty  to  decide  against  moduseSf  if  they  find  that  the 
&ct  IS  not  proved  satis&ctorily  in  fitvour  of  a  prescription,  I  shall  only 
say  a  very  few  words.  Whatever  die  law  ought  to  be,  whatever  the 
law  may  be  expected  to  be,  I  take  it,  we  are  here  bound  by  our  oaths 
to  decide  according  to  the  law  as  we  find  it  I  have  found  it  to  be  the 
law  of  England  J  as  it  now  stands;  and  I  shall  abide  by  it  until  the  le- 
gislature order  the  contrary.  But  that  as  the  law  now  stands,  a  court 
of  equity  should  decide  upon  facts  as  well  as  upon  law,  if  they  have 
sufficient  evidence  of  the  &cts  to  satisfy  their  minds,  the  experience  of 
every  day  proves ;  and  it  is  nothing  to  say  that  the  question  o(  modus 
is  a  question  of  &ct,  because,  if  it  be  a  question  of  &ct,  we  are  alike 
bound  to  decide  it,  if  the  evidence  is  su£5cient  to  enable  us  to  do 
so.  It  is  like  every  other  fact;  and  what  is  called  rankness  is  only 
matter  of  evidence :  if  I  see  and  am  satisfied,  that  there  is  not  suffi- 
cient evidence  to  prove  the  &ct  of  that  modus  alleged  by  the  answer, 
I  am  bound  to  decide  against  that  modus,  as  much  as  I  am  bound 
to  decide  upon  any  fiurt  that  I  see  in  a  cause.  If  I  see  the  evidence 
in  support  of  it  unsatisfactory,  I  am  bound  to  decide  against  it ;  if 
I  find  a  modus  laid  inaccurately,  I  am  also  bound  to  decide  against 
it:  thus,  if  I  find  a  modus  alleged  of  a  shilling  for  that  which  in  the 
limes  to  which  we  must  refer,  according  to  all  the  knowledge  we 
liave,  would  not  be  worth  more  than  a  penny,  I  am  bound  by  my 
oath  to  decide  that  that  is  a  payment  of  modern  usage,  and  not  a 
modus :  therefore,  on  all  these  occasions,  as  the  law  stands,  the  court 
is  bound  to  enquire ;  I  have  enquired  myself  as  well  as  I  have  been 
able  in  the  course  of  this  cause,  as  I  hope  I  shall  on  every  other, 
and  I  am  perfectly  satisfied  with  the  decision  my  Brother  Graham 
proposes,  except  with  respect  to  the  lamb. 

Decree.  —  An  account  as  prayed,  except  as  to  the  tithable  mat« 
ters  for  which  the  following  moduses  were  set  up :  of  ^d.  for  every 
messuage  and  garth ;  2d.  for  every  cottage  and  garth ;  Id.  for  every 
strip  cow ;  4£?«  for  every  foal ;  and  2s.  6d.  tor  every  tenth  lamb ; 
and  as  to  those  payments,  the  plaintiff  having  declined  to  accept 
issues,  the  bill  to  be  dismissed  with  costs. 


1855  CASES. 

1817. 


M.  58  Geo.  III.    A.  D.  1817.    Scac. 


Canmu  •/  The  Minor  Canons  of  St  Patd  v.  Crickett  and  others.     [Dan.  37*] 

*  v.  This  bill  was  filed  by  the  plaintiffs,  as  parson  and  proprietors  of 

^^^^^*  St.  Gregon/s  in  the  city  of  London^  and  their  lessees,  to  establish 

jVw.8. 17.  ^jjgj^  j^jj^  ^  ^^^  ^^  ^g  j.^^  ^f  2^  ^^^  jjj  ^  pound,  under  the 

5  Pri.  14.  s^^*  ^7  Hbi.  8.  c  12*  in  respect  of  a  house  within  the  parish  occur 

ITic  pay-  pied  by  a  person  of  the  name  of  Crickett^  whose  executors  the  de- 

hrge  fine,  fcudants  Were,  and  the  question  was  whether  the  2s.  9d.  in  Uie 

under  the  pound  was  to  be  paid  on  the  ancient  reserved  rent,  or  on  the  im- 

37  Hen.  8.  provcd  value  of  the  premises. 

not  fnu-  ^^^  remaining  material  parts  of  the  case  will  be  sufficiently  col* 

dulent  or  lected  from  the  judgement* 

^^STtfie  WethereU  and  HaU,  for  the  plamtiffs. 

meaning  of  Agar  and  Shadwellf  for  the  defendants. 

the  ancient  WethereU^  in  his  reply,  insisted  with  much  force,  that  if  he  made 

accustomed  out  a  case  where  the  fine  had  been  raised,  he  made  out  a  case  where 

paid,  and  ^^  ^>^^  ^^^  heeii  raised ;  that  it  could  not  be  said  that  a  house  was 


tiie  2«.  9d,  let  without  fraud  or  covin  with  respect  to  the  clergyman,  if  a  pait]f 
pound,        goes  on  increasing  the  fine. 

^lited ^'  mchards  Lord  C. B.  —  According  to  my  understanding  of  tfa^ 
such  rent  act,  the  intention  of  the  l^islature  was  to  charge  property  at  its  fuU 
^^J'  value,  and  they,  therefore,  took  the  rent  as  a  lair  means  of  deciding 

that  value :  and  if  the  point  were  new,  I  should  be  inclined  to  say, 
that  if,  at  the  time  of  the  statute,  a  landlord  let  his  house  at  a  small 
rent,  and  had  ever  since  continued  to  let  it  at  the  same  rent,  the 
statute  would  certainly  protect  the  tenant  from  paying  tithe  upon 
any  thing  but  such  ancient  reserved  rent;  but  that  if  he  take  a 
larger  fine,  that  certainly  is  anotlier  way  of  taking  a  rent.  But  I 
must  be  governed  by  the  act  of  parliament,  and  the  cases  which 
have  been  decided  upon  it,  and  will  look  into  them.  I  shall  have 
great  reluctance^n  saying  that  an  increase  of  fine  is  not  to  be  con* 
sidered  as  an  increase  of  rent 
Niw.n.  Lord  Chief  Baroii.  —  This  is  a  bill  by  the  Minor  Canons  oft 

St.  PauCs  against  a  person  of  the  name  of  Crickett^  originally  an 
occupier  of  a  house  in  the  parish  of  St.  Gregory.  When  he  died 
his  executors  were  made  defendants. 

The  defendants  state  that  Crickett  had  a  lease  from  the  dean  and 
chapter  of  St  Patd^s,  at  the  rate  of  !/•  2s.  6d.  per  annumt  and  that 
he  also  paid  a  fine  on  renewal ;  and  the  question  is  whether  thU 
fine  can  be  connected  with  the  reservation  of  rent 

This  question,  according  to  the  cases,  turns  upon  .he  definitiop 
given  to  the  word  rent  in  the  act  of  parliament. 

It  has  been  decided,  that  tliis  word,  in  some  |)arts  of  the  statute, 
means  value,  but  I  do  not  think  that  such  a  construction  can  be 
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giveo  to  it  in  the  present  case.     Upon  loddng  to  the  second  clause     1817. 
of  the  act,  we  find  that  it  directs  die  2s.  9d.  to  be  paid  on  every  20s.  ^^TaJiMr 
rent  by  the  year ;  and  then  follows  the  third  clause,  which  enacts    Canom  tf 
that  if  a  less  rent  be  reserved  by  fraud,  or  covin,  the  tenant  is  to     ^^*^^ 
pay  upon  the  rent  at  which  the  premises  were  last  letten.  The  word    CWeMi. 
rent  as  here  used  can  mean  only  rent  reserved  and  not  value. 

But  it  is  said,  that  in  this  case  we  are  to  consider  the  fine  as 
tantamount  to  rent,  and  certainly  the  payment  of  a  sum  of  money 
by  way  of  fine,  may,  metaphorically  be  considered  as  anticipated 
rent  But  then  we  have  the  case  of  Ihmn  v.  BurreU^  which  is  ^"P~  ^^• 
decidedly  against  such  an  interpretation.  That  case  was  argued 
by  Sergeant  More^  Sir  Henry  Finch^  and  others,  whom  we  all  know 
to  have  been  considerable  men*  There  likewise,  the  payment  was 
not  properly  a  fine,  but  a  large  sum,  payable  at  the  same  time  as 
the  rent  The  Lord  Keeper  at  first  doubted  whether  this  imitative 
rent  was  rent  within  the  meaning  of  the  act ;  but  the  case  was  after- 
wards argued  before  a  special  commission ;  consisting  o^  amongst 
others,  Sir  Francis  Bacofij  Sir  Henry  Montagu^  Sir  Henry  Hobcartj 
and  other  lawyers  of  great  eminence,  when  it  was  determined  that 
the  payment  of  the  25/.  per  annum  was  not  rent,  I  feel  myself  there- 
fore bound  by  this  decision  to  consider  die  payment  at  present  in 
question  not  as  rent. 

Then  the  act  says,  that  where  a  lease  is  made  by  fraud,  or  covin, 
reserving  a  less  rent  than  has  been  accustomed,  or  without  rent 
the  tenant  is  to  pay  according  to  the  quality  of  the  rent  at  whidi 
the  premises  were  last  let,  without  firaud  or  covin.  Here  what  Mr. 
Crickett  paid  was  a  rent  of  only  1/.  25.  6i2. ;  but  was  it  a  less  rent 
than  had  been  accustomed  ?  and  if  it  were,  was  it  reserved  by  fraud 
or  covin,  or  without  fraud  or  covin  ?  there  might  have  been  a  less 
rent  It  is  stated  in  the  answer,  that  the  rent  has  always  been  the 
same,  and  this  is  an  ecclesiastical  rent,  which  we  know  must  have 
been  the  same  ever  since  the  13  EUz. ;  the  probability  is,  that  it  was 
the  same  before  the  time  of  the  statute.  Here  then  is  a  rent  which 
I  in  all  probability  has  continued  the  same  from  the  time  o^  Henry  8. 
to  the  present  hour.  How  can  I  say  that  this  lease  has  been  made 
by  fraud  or  covin  ?  If  you  mean  to  charge  fraud,  you  ought  to 
prove  it ;  at  least  you  ought  to  shew  that  the  transaction  has  recently 
taken  place,  that  there  was  originally  a  large  rent,  and  that  a  smaller 
one  has  been  subsequently  taken. 

If  this  case  had  stood  on  the  authority  of  Dimn  v.  Burrell 
alone,  I  should  have  felt  myself  bound  to  decide  for  the  defendant^; 
but  when  I  look  at  the  case  in  Vesey,  (a)  which  is  a  case  under  Supnl485. 


(a)  The  Warden  ani  UUwr  Catwrn  tf  St  PMui  ▼.  CriekiU,  2  Ves.  Juo.  563. 
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1817.     nearly  the  same  cireunistauces,  and  between  the  sanie  partiesi  I 
Yf^j^i,^  cannot  entertain  a  doubt. 

Camns  of  That  bill  was  filed  as  this  is,  to  establish  the  right  to  tithes  in 
^'^^  respect  of  the  houses  of  the  defendant,  at  the  rate  of  2s.  9c/  in  the 
^Orkktii.  pound.  It  is  material  to  observe  that  in  that  case  there  were  two 
defendants,  and  that  they  stated  their  defences  in  a  different  manner. 
The  defendant  Crickett  alleged  in  his  answer,  that  he  had  never 
heard  of  any  greater  rent  being  paid  than  the  one  in  question,  but 
the  other  defendant  made  no  such  allegation.  The  Attorney  and 
Solicitor  General  at  tlie  time,  who  argued  the  case  on  behalf  of  the 
plaintiffs,  were  persons  not  very  likely  to  give  up  points  which  they 
thought  they  could  maintain,  but  they  felt  themselves  obliged  to 
admit  that  if  an  antient  customary  payment  were  made  out,  the 
tithes  were  to  be  paid  accordingly ;  and  merely  insisted  that  upon 
Crictet^s  answer,  the  plaintiffs  were  entitled  to  an  enquiry  whether 
the  rent  reserved  by  the  last  lease,  was  the  rent  the  premises  were 
let  for  without  covin,  previously  to  that  lease :  I  cannot  help  con- 
sidering this  as  an  abandonment  of  the  point  The  Ijord  CAan* 
cellar  in  giving  judgment,  said,  ^^  as  to  Crickett^  he  has  stated  the 
lease  under  which  he  holds  the  rent  he  paid,  and  what  he  could  not 
put  in  issue,  because  it  is  n^ative.  that  he  never  heard  of  any 
•  greater  rent  being  paid.  There  is  no  sort  of  evidence  of  any  other 
having  been  paid  from  the  earliest  period,  and  there  is  not  a  colour 
of  fraud  or  covin;"  and  upon  this  ground  his  lordship  dismissed  the 
bill  as  against  him  with  costs,  upon  Crickett  agreeing  to  pay  the 
plaintiff  what  was  due  for  his  tithes,  calculating  it  oii  the  antient 
rent.     That  case  is  precisely  in  point  with  the  present. 

I  have  endeavoured  to  point  out  the  meaning  of  the  act  of  parlia* 
nient  as  applied  to  this  case,  and  find  myself  supported  by  these 
<lecisions. 

The  bill  must  be  dismissed  with  costs. 

Bill  dismissed  with  costs. 


ISIT. 

^Ti]]\9:  58  Geo.  III.     A.  D.  1817.  1818. 

jv^/h.         W'iUiamsonj  Clerk,  v.  Lord  Lonsdale  and  others.    [Dan.  49.] 
S.C.  The  plaintiff,  rector  of  Kirkby  Step/ien,  in  the  county  of  West- 

\^Mhu'  ^or^^'*^  ^^  ^^  ^*''  ^^^  tithes  of  turnips,  potatoes,  and  agist- 
of  Id.  oom-  ment. 

•dlk  plough  ^^^  defendants  by  their  answer,  set  up  two  parochial  moduses  in 
P«ui7>P«y-  lieu  of  the  tithe  of  turnips  and  potatoes,  and  three  district  nunluses 
cmyoccu.  to  cover  the  tithe  of  agistment  in  different  townships  within  the 
P'«J'?^  .  parish.  The  first  modus  setup,  was  parochial,  namely,  Id^  which 
Itgc,  in  lieu  they  insisted^  and  hoped  to  be  able  to  provc^  payable  at  Martinmas^ 
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by  every  owner  of  a  garden  or  gartli,  witliin  the  parishi  called  a      1817. 
garth-'pennyy  in  lieu  of  the  tithes  of  each  garden,  which  they  insisted    "r   t    ' 
covered  the  tithes  of  potatoes  and  turnips  grown  in  gardens.     This         t. 
was  not  disputed.     The  second  moduSf  was  that  o(  a  modus  or  yearly  ^^'^"^^^^"^ 
sum  of  IcLy  called  a  ploidgh'pennyj  in  lieu  of  all  small  tithes  growing      — 1 
upon  lands  in  tillage,  payable  by  the  several  and  respective  oc-  J^^^J^JJJJ" 
cupiers  of  lands  in  tillage  within  the  parish,  at  Martinmas  m  each  grmmupon 
year.  "ST^ 

This  modus,  the  defendants  insisted,  covered  the  tithes  of  potatoes  A  moiiiif  in 
and  turnips  grown  in  fields,  or  upon  lands  in  tillage.     Some  of  the  ofgtMi^ 
defendants  also  insisted  that  all  the  turnips  and  potatoes  grown  in  wfaetiitr 
their  respective  fields  or  lands  in  tillage  were  grown  for  the  use  and  im^u  into 
consumption  of  themselves  and  their  &milies ;  and  insisted  that  they  ^*  ^ 
were  not  liable  to  pay  tithes  for  those  articles  so  used  and  con-  hmnen  cit- 
sumed.  ^'  ^, 

coftr  mat 

The  Other  moduses  set  up  by  the  answer  were,  district  moduseSf  of  agist- 
and  related  solely  to  the  tithe  of  agistment.     The  first  extendmg  ,^!L|j|j^ 
over  the  township  of  Winton^  was  laid  as  being  a  custom  that  all  of  agiit- 
the  occupiers  of  land  in  the  said  township,  or  some  or  one  of  them  £Jl[*,J^JJ^- 
in  behalf  of  all  unanimously  have  been  used,  &c  to  pay  to  the  known  in 
vicar  of  the  said  parish  of,  &c.,  yearly,  on  Easter  Monday,  the  sum  ^  £!^iltry 
of  15^.,  in  lieu  of  tithes  of  all  grass  growing  on  lands  in  the  same  where  Um 
township,  whether  the  same  be  mown,  or  eaten  by  barren  and  un-  stituted. 
profitable  cattle ;  and  the  defendants  insisted  that  the  agistment  or  Potatoes 
feeding  of  sheep  after  shearing  time,  and  removed  before  the  next  not  exempt 
shearing  time,  was  covered  by  the  modus.     The  other  two  district  ft«ntitlie» 
moduses  applied  to  the  townships  of  HarUy  and  Naitby,  viz.  85.  2d,  ground 
for  the  township  of  Hartly,  and  35.  S^d.  for  the  township  of  Naitby,  ^^^^^ 
and  were  both  laid  nearly  in  the  same  manner.  tkm. 

The  plaintiff's  evidence  established  his  general  title  as  vicar,  to 
all  tithes,  except  diose  of  com  and  grain ;  and  the  only  remaining 
questions  were,  whether  the  moduses  set  up  were  sufficiently  es- 
tablished in  law  and  fact,  to  authorise  their  being  sent  to  an  issue ; 
and  whether  the  defendants  were  liable  to  pay  tithes  for  the  potatoes 
and  turnips  consumed  in  their  &milies. 

Dauncey  and  HaU  for  the  plaintiffs,  insisted  in  particular  that 
the  modus  of  the  plough-penny  was  unreasonable,  uncertain,  and 
variable,  and  was  what  has  been  termed  a  dancing  modus,  citing 
Turton  v.  Clayton'*,  and  Blackburn  v.  Jepson,\  That  the  modus  was  •  S«pt» 
not  proved  as  laid,  inasmuch  as  the  answer  restricted  it  to  all  the    isupm 
occupiers  of  land  in  tillage,  in   respect  of  such  land ;  whilst  the  \^S>1. 
evidence  proved  that  all  Uie  occupiers  had  universally  paid,  with- 
out reference  to  Uic  nature  of  their  land,  or  to  the  articles  grown 
uppn  it ;  and  that  the  agistment  modus  was,  in  fact,  merely  a  pay- 
ment for  the  tilhe  of  hav. 
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1817/        FonUanqmy  Martin^  and  Spnyer  for  tbe  defencUmts,  cited  Ben* 
JJ^JTjJIJ^  nett  T.  Read*3  and  HardcatUe  r.  SmiUum.  f 

▼•  The  Lord  Chief  Baron  in  an  interlocutory  observation,  thougbt 

^^'4,^'*^  that  the  modus  oi  a  plougk-penm/  was  sufficiently  well  laid  to  supp(»rt 
•  Supn  the  evidence*  If  the  plaintiffi  had  wanted  Uie  defendant's  *^  know- 
t  flapim  Icdg^  recollection,  and  belief"  (insisted  on  by  Dauncey  as  the 
7S4.  proper  mode  of  laying  the  plough-penny  modus,)  the  plaintiff  should 

have  excepted;  and  that  it  was  too  late  to  take  the  objectioq 
then. 

Lord  Chief  Baron.  —  Hiis  is  a  bill  by  the  vicar  of  Kiribg 
Stephtfij  in  Uie  county  of  tVestinorelandj  as  claiming  the  tithes  of 
tatiaips  and  potatoes.  The  general  right  of  the  vicar  is  suffideotly 
proved :  the  only  question  is,  whether  the  moduses  set  up  in  answer 
to  it  are  valid.  I  shall  get  rid  of  one  part  of  the  case,  because  it  is 
sufficiently  clear;  the  defendants  claim  an  exemption  from  the  pay* 
ment  of  tithes  of  potatoes  and  turnips,  if  used  in  the  fiimily ;  and  in 
support  of  this  claim,  the  case  of  green  peas  has  been  alluded  to: 
hai  as  that  is  a  solitary  exemption,  and  as  I  cannot  find  a  caM 
which  says  that  potatoes  and  turnips  grown  upon  different  parts  of 
a  farm,  but  consumed  in  the  fiunily,  should  be  exempted  from  tithes, 
I  am  not  inclined  to  extend  it  further,  (a)  The  defendants  set  up 
three  moduaes :  the  first  is  the  garth-penny,  which  is  admitted ; 
they  then  insist  on  the  plough-penny ;  and  the  first  question  which 
arises  is,  whether  the  modus  as  laid,  is  good  in  point  of  law.  Whe- 
ther the  payment  of  Id.  for  any  number  of  acres  can  be  considered 
as  a  valid  modus  ^  Much  argument  has  been  used  on  both  sides, 
from  two  cases  which  I  cannot  reconcile,  {b)  This  difficult  00- 
Supi»is57.  curred  to  the  Master  of  the  Rolls  in  Blackburn  v.  Jepson.  His 
honour  said,  **  It  is  not  very  easy  to  mark  the  precise  line  of  dis- 
tinction between  these  two  cases,  or  to  ascertain  to  which  of  these 
the  present  most  nearly  approaches.  I  conceive,  therefore,  it  vdll 
be  most  proper  to  do  what  has  frequently  been  done  under  such 
circumstances,  viz,,  to  postpone  the  decision  of  the  question  of  law 
until  it  shall  be  ascertained  whether  the  modus  exists  in  point  of 
feet."  I  also  find  considerable  objections  to  the  modus,  as  a  l^al 
modus,  but  it  is  difficult  to  reconcile  them  with  what  was  said  by 
Lord  C.  B.  Eyre  in  Bennett  v.  Read.  It  is  said  (^e  modus  is  not 
proved  as  laid ;  but  upon  looking  through  the  evidence,  I  think 
there  is  sufficient  to  support  tbe  answer.    It  is  then  insisted  that 


(a)  His  lorthhip  aIso  in  an  interlocutory  olv  in  a  family^  or  wlls  them  to  a  butcher  ?   why 

senration,  upon  a  passage  in  BoUe's  Abridgment,  should  there  be  any  diitinctioQ  with  respect  to 

(1  Bolle,  647.)  stating  that  no  tithe  should  be  sheep?** 

paid  for  sheep  fed,  killed,  and  eaten  by  a  man  in  (6)  Bennet  y.Bead,  ntpm  1272.;  and  Trumt  r. 

his  house  wi(hin  the  parish,  said,  "  I  apprehend  Or/on,  nijmi  1066.     See  also  Lesson  t.  Partotu, 

that  is  not  law ;  snppoae  a  man  buy  oxen,  can  it  18  Ves.  173.  ntpm  1696. 
make  any  difference  whether  be  consumes  them 
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tifis  paynient  must  be  eleemotynarjr :  bat  I  do  not  perceive  any     1917* 
traces  that  it  was  ever  so  considered ;  I  cannot^  therefore,  give  it 


that  character*     As  the  payment  of  a  Id  is  sufficiently  proved  to        v. 
entitle  the  party  to  go  to  an  issue,  I  will  follow  the  procedure  of      dakT*' 
the  Master  of  the  Rolls,  and  will  not  decide  on  its  legality  until  it 
is  established  in  fiu:t     The  next  question  is,  whether  the  modta  paid 
by  certain  townships  cover  the  tithe  of  agistment  as  wdl  as  hay. 
The  payment  of  the  sums  mentioned  in  the  answer  are  not  denied ; 
bat  they  are  said  to  be  only  in  lien  of  the  tithe  of  hay,  and  certainly 
hay  and  agistment  are  distinct  suligects  of  tithing :  but  on  the  other 
side  there  is  strong  evidence  to  shew  that  agistment  was  included* 
There  is  no  difficulty  as  to  tbe^  moduses  in  point  of  law.     It  is  said 
that  the  tithe  of  agistment  cannot  be  included  in  this  payment,  be- 
cause agistment  was  not  known   at  the  time,   before  which  all 
moduses  are  supposed  to  have  originated :  but  this  argument,  how- 
ever good,  in  point  of  reason,  cannot  prevail  in  contradiction  to  tlie 
evidence;  although  1  happen  to  know  that  agistment  tithe  was  not 
usually  paid,  yet,  I  am  bound  to  pay  attention  to  the  evidence.   ' 
This  species  of  payment  may  have  existed  in  very  ancient  times. 
There  is  too  much  evidence  on  the  part  of  the  defendants  not  to 
direct  an  issue.     Let  issues  be  directed  on  diese  points,  and  dismiss 
the  bill  as  to  those  tithes  which  are  covered  by  the  garth -penny. 
The  Lord  C.  Baron  afterwards  expressed  his  determination  to  de-  Nov.  19. 
cide  the  legality  of  the  plough'penny  modus  before  he  sent  it  to  an 
isKie;  and  on  February  14th,  1818,  said  that  he  felt  hinnelf  bound 
by  the  decisions  tb  declare  that  this  was  a  bad  moduSf  and  directed 
an  account  accordingly. 

WiUiamson  v.  Lord  Lonsdale  and  others.    [Dan.  1710  isrJl!  23. 

This  case  was  again  argued,  upon  the  questions  whether  the  town-  If  a  near  it 
ships  of  Sot/%  and  Smardale,  within  the  parish  of  JSr%  Stephen^  f^^!^ 
were  liable  to  tithes.  and  ao  im- 

'  The  defendants  the  occupiers  of  land,  insisted  that  the'  tithes  of  eU^T!^'!. 
hay  and  agistment  belonged  to  the  improfN-iate  rectors,  and  in  sup*  ^  »  gnot 
port  of  their  case  produced  a  gnuit  from  the  crown.     Temp,  Ed-  ^  ^^^,  ^^ 
ward  6.  granting  10  Sir  Richard  Musgrave^  under  whom  the  impro*  *  particular 
priators  derived  tide  amongst  other  things,  '*  the  advowson  of  the  must 'be 
vicarage  of  Kirkby  Stephen^  and  all  ^ebe  laiid,  and  tithe  of  com  •^jJI^JJ^  ^^ 
and  hay,  and  all  other  tithes,  oblations,  and  obventions  whatsoever."  at  laast  on' 
also  two  leases  by  a  deceased  impropriator,  treating  flie  tithes  of  |^  P^  ®^ 
Soidby  and  Warthby^  another  township,  as  his  own ;  also  depositions  priator,  to 
io  prove  a  modus  in  lieu  of  tithes  of  grassy  mown  or  made  into  hay  ^vla^' 
or  eaten  by  barren  cattle,  upon  alt  lands  within  the  township  of  bas  lost  tiie 
Smardaiej  to  have  been  paid  on  account  of  the  impropriator,  as  ^^e  had. 
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1817*      owner  of  the  tithes,  amounting  to  1/.  If.  Sd.  collected  from  all  occti* 

jnffjjiniiTfi   P*®**  ^  ^^^  within  the  township. 

▼.  Lord  C  Baron.  —  The  impression  upon  my  mind  at  the  hearing 

"^^"^^U^^  was,  that  there  was  sufficient  evidence  to  shew  that  the  vicar  was 

entitled  to  all  the  tithes  throughout  the  parish,  excqpt  those  of  com 

J^g^^^  and  grain.  No  endowment  was  certainly  produced :  but  the  vicar 
naCftMcw.  put  in  the  ecclesiastical  survey  and  minister's  accounts,  which  spe« 
toTbiUt^  cified  a  great  number  of  tithes  as  payable  to  him,  which  I  thouj^t 
•  near  ^^g  sufficient  docum^itary  evidence  to  shew  that  he  was  generally 
et^Am^and  endowed  with  all  tithes,  and  that  the  grant  to  the  impropriator  was 
^""^alT  ^^'^^"^  ^  ^^'^  ^^^  grain.  It  is  clear,  therefore,  that  the  vicar  is 
mur.  As  a  ^ititled  to  the  tithe  of  agistment  throuf^out  the  rest  of  the  paridi*. 
^^?2|^|.  The  defendants  ought,  therefore,  if  they  could,  to  have  shewn  some 
NtB  held,  opposite  title  with  respect  to  these  townships.  If  I  see  thata  vicar 
2^^  ^^  is  generally  entitled,  and  that  an  impropriator  claims  under  a  gnmt 
a^pfrithim  which  limits  his  tide  to  a  particular  thing,  I  must  have  evidence  to 
'^^^^^  shew  that  the  vicar  has  lost  his  right,  which  he  certainly  had  at  ooe 
time,  and  that  the  impropriator  has  acquired  it,  before  I  can  decide 
in  his  favour.  I  admit  that,  if  there  had  been  evidence  of  percep« 
tion  on  the  part  of  the  impropriator,  it  would  have  altered  the  case; 
but  the  evidence  of  perception  here  is  too  slight  to  deserve  atteo* 
tion.  I  am,  therefore,  of  opinion  that  the  plaintiff  is  entitled  to  aa 
account  of  the  tithes  of  agistment  within  these  townships. 

As  to  costs.  —  I  can  make  no  decree  against  the  impropriators: 
and  I  certainly  shall  not  give  them  costs.  They  should  have  d»» 
murred*  If  a  bill  is  filed  against  A.  B.  as  occupier,  and  C.  Z).  at 
owner,  C.  D.  may  demur :  and  the  same  principle  applies  to  this 
case.  I  am  aware  that  this  question  has  caused  great  doubt  to 
many.  Lord  C.  B.  Eyre  compared  it  to  the  case  of  an  heir  at  law ; 
but,  with  great  deference  to  that  learned  judge,  I  think  thb  is  a 
mere  possessory  bill.  I  remember  his  frequently  calling  upon 
counsel  to  make  the  impropriator  a  part^,  even  at  the  hearing,  and 
I  feel  the  weight  of  his  authority  very  much ;  but  my  own  opinion 
is,  that  the  impropriator  is  an  unnecessary  party.  I  shall,  howeveTf 
under  the  circumstances  of  the  case,  dismiss  the  bill  against  the  ioH 
propriators  without  costs. 


M.  58  Geo.  III.     A.D.  I8I7.    Scac. 

Bxmney  v.  Beale  ^  and 

Bumney  v.  Morgan  and  others.  [Dan.  35.] 

AffwAif  Ii^  this  case,  which  was  a  bill  for  tithes  by  a  rector,  a  modus  laid 

^^^  *'  for  milch  cows  summered  on  lands  within  the  said  parish,  1^  a 

nukhcowft  COW,  in  lieu  of  milk  payable  at  Michaelmas^*  &c  was  disallowecfi 

-2U2bwed  because  the  meaning  of  the  word  "  summered,"  did  not  appear. 


^ 
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The  original  bill  was  filecl  in  H.  Term  1811,  but  the  defendant     181 1 
Beale  died  before  he  put  in  his  answer,  in  consequence  of  which    '^j^J^JJZ' 
a  bill  of  revivor  and  supplement  was  filed  against  his  represent-        v. 
atives,  which  prayed  that  they  might  answer  the  original  bill.     In      ^^^* 
so  doing,  the  defendants  admitted  occupation  by  Beale  of  lands  from  th^     . 
within  the  parish  from  the  year  1807,  from  which  time  the  ac-  "f  the  won! 
count  was  prayed,  to  the  time  of  his  death ;  they  also  admitted,  ^umnur^^i^ 
that  at  Lady  Day  1811,  since  the  filing  of  the  bill,  he  entered  into  in  ^n  an-  / 
the  occupation  of  certain  other  lands,  in  which  he  also  continued  "^^^'^^^ 
until  he  died.     At  the  hearing  of  the  cause,  the  plaintifPs  counsel  pationyibiiy, 
ofl^ed  to  read  the  whole  of  the  admission  from  the  answer,  but,  ^  'l^^ 

prove  tne 

upon  the  objection  of  Martin  and  Shadaoettf  for  tlie  defendants,  defendants' 

The  Lord  C.  Baron  held,  that  the  reading  of  the  answer  should  ^^^*^ 

be  confined  to  that  part  which  related  to  the  land  admitted  to  be  the  timfj.^ 

in  the  defendant's  occupation  at  the  time  of  filing  the  bill.  biirii^^  ' 

not  thofc  which  relate  to  landtf  taken  and  occupied  since  the  filing  of  the  biu« 


H,  58  Geo,  III.    A.D.  1818.     Scac. 

Randolph^  Clerk,  v.  Gordon  and  others.    [Dan.  88.]  •'«*»•  '9- 

In  this  case  the  fbllowine  question  arose  upon  the  evidence':  ^^• 

'5  Pri.  312. 

the  plaintiff  was  rector  of  Much  Haddam^  in  the  county  of  Herts,  Entries  in 
and  instituted  the  present  suit  aizainst  the  defendants  for  tithes  of  f  book  com- 
hay  and  grass.     The  defendants,  by  their  answer,  set  up  two  mO'  the  posses. 
duses^  in  support  of  which  their  counsel  offered  to  read  in  evidence  ^'^"  ^l  \ 

.  r      /.  ,       ,  .  .  1         defendant, 

oertam  entnes  nrorn  a  book  purporting  to  contain,  amongst  other  who  was 

tliuigs,  a  statement  of  the  customs  in  the  parish  respecting  tithes,  ^q^^^' 

which  was  introduced  by  the  testimony  of  a  person  of  the  name  of  preceding 

Thomas  Motty  who  deposed,  <^  that  the  book  in  question  was  the  ^^^^'^^o 

ytop%nj  of  Francis  Stanley^  one  of  the  defendants,  firom  whom  h^  be  read  as 

rMJaved  it ;  and  that  he  believed  that  the  writing  in  the  said  book  ^pj^fl^a 

wStf  the  hand-vrriting  of  Francis  StanUy,  grandfather  of  the  de-  f^odus  on 

fefidant,   Stanley,   (who  had  been  rector  of  the  parish  fi*om  the  ^ony  of  a 

year  1690  to  the  year  1723.)    And  he  further  deposed,  that  he,  the  witness, 

witness,  was  the  better  enabled  to  state  of  whose  hand-writing  he  he  believed 

believed  the  book  to  be,  firom  having  compared  the  writing  in  the  Jj*** ^ '", 

book  with  the  original  will  in  Doctor's  Commons  of  the  said  William  hand-writ- 

Stanley,  which  speared  to  be  wholly  in  his  own  band-writing ;  and  ^^^*  ^^!^ 

that  be  believes  the  book  and  the  will  to  be  written  by  one  and  the  it  with  his 

Mine  person.  ^  ^  ^'^fjf 

Dattncey  and  Botder,  for  the  plaintiff,  objected  to  the  book  being  Doctors^ 
nsad.  CoimAi*.* 

'  Fonblanque,  Martin;  and  Palmer,  for  the  defendants. 

_  •  ^   .       •  •      • 

Dauncey,  in  reply,  stopped  by  die  court  .      ••v*  ' 

Vol:IV.  Oo      /  V    :.»v 
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The  Lord  Chief  Barm.  —  If  this  book  had  come  from  the  prope[ 
custody,  that  is,  \f  StaifUey  htiA  proved  that  he  was  grandson  oCihe 
former  rector,  and  that  he  had  found  this  book  among  his  gnuid- 
father's  papers,  there  is  no  doubt  it  would  have  been  admissible  as 
evidence:  but  that  is  not  done  in  the  present  case;  the  book  is 
merely  proved  to  have  come  out  of  the  custody  of  a  person  who  is 
a  defendant,  and  a  grandson,  but  there  is  no  evidence  to  shew 
where  it  was  found.  There  are  many  cases  in  which  books  of  this 
sort  have  been  rejected,  because  they  did  not  come  out  of  the  pro- 
per custody.  I  recollect  a  case  in  which  a  book  was  attempted  to 
be  produced  as  coming  out  of  the  Bodleian  library  {a\  bat  the 
court  would  not  receive  it.  The  case  is  the  same  with  respect  to 
terriers.  I,  therefore,  do  not  think  I  can  receive  this  book  coming, 
as  it  does,  out  of  the  custody  of  a  defendant,  without  some  further 
•     evidence. 

But  then  it  is  said,  that  this  book  is  in  the  hand-writing  of  the 
former  rector ;  and,  if  so,  it  is  certainly  of  great  value,  because 
books  written  by  preceding  rectors  are  always  evidence  against 
their  successors.  But  how  is  the  hand-writing  proved  ?  Here  is  a 
book  produced,  we  will  say  for  the  sake  of  argument,  from  the 
street,  and  I  am  called  upon  to  believe  it  to  be  in  the  hand-writing 
of  the  former  vicar,  because  it  is  said  to  be  very  like  it.  I  recollect 
many  cases  in  which  books  have  been  rejected,  although  the  simi- 
larity of  the  hand-writing  to  writings  by  the  same  person  had  be(^ 
proved  in  a  tolerably  satisfactory  manner.  But  let  us  for  a  moment 
suppose  that  a  book  might  be  proved  in  this  manner,  what  is  the 
evidence  here  ?  The  witness  looks  at  the  book,  and  says  he  is  in- 
duced to  believe  it  to  be  in  the  hand-writing  of  a  preceding  rector, 
not  because  he  was  a  person  residing  at  a  great  distance,  and  in 
the  habit  of  corresponding  with  him,  but  because  the  hand-writing 
in  the  book  is  the  same  with  that  of  the  rector's  will  in  Doctors' 
G)mmons.  We  all  know  that  most  people  do  not  write  their  wills 
themselves.  The  witness  says^  he  believes  the  whole  of  the  will  to 
be  in  the  hand-writing  of  the  rector;  but  how  can  he  know  that? 
He  goes  to  the  registry,  and  finds  a  will  there  purporting  to  be 
written  by  somebody  who  wrote  the  whole  of  it,  and  upon  this  he 
ventures  to  swear  that  it  was  all  written  by  the  testator.  All  he 
could,  with  any  correctness  say,  was,  that  the  will  appeared  to  be 
all  in  one  hand-writing,  and  that,  therefore,  he  concluded,  that 
some  person  wrote  the  whole  of  it.  That  person  certainly  nwy 
have  been  the  person  who  wrote  this  book,  but  it  does  not  fcJIow 

« 

{a)  MUcheU  v.  RnUeU,  cited   S  Ttunt.  91.     Eari  ▼.   Lewes,  4  £sp.  N.P.C.  S.     2>||firf« 
See  Sullen  v.  MicheU,  eupra  1779. ;  alMwSMfi-    CM^  S  Pri.  650.  if^* 
fMiftffi  V.  Mqirfuit  of  Stafbrdf   3  I%uii«.    91.  ■ 
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that  it  was  written  by  Statdey.     Unless  it  can  be  alleged  that,  be-  1818. 

cause  a  paper  appears  to  be  a  will,  it  is  in  the  hand-writing  of  the  ^^^^^ 

person  whose  will  it  appears  to  be;    such  evidence  as  this  can  y. 

never  be  received.                                              Evidence  rejected.  Gi*'^^^ 

H.  58  Geo.  III.    A.  D.  1818.    Cane. 

Batchellor  \.  SmaUcomhe.     [3  Madd.  12.]  /an.i8.s8. 

This   was  a  bill  for  vicarial  tithes  generally  of  the  parish  of  Ag*"^®"*- 
Bitton^  m  the  county  of  Gloucester^,  to  which  the  detendant  put  m  claimable 
a  plea  and  answer.     The  plea  applied  to  that  part  of  the  bill  ^o»*«ft«»*- 
which  claimed  agistment  tithes  of  those  lands  which  had,  the  same  where  the 
year,  been  mowed  and  paid  tithe  of  hay ;  but  the  only  question  '^^^^ 
agitated  was,   whether  agistment  tithe  should   be  paid  of  those  in  the  same 
lands  which  had,   the  same  year,   been  mowed  and   paid  tithe  ^^'^^ 
of  hay. 

The  Solicitor  General  and  Wilbrahami  in  support  of  the  plea. 

Sir  Samuel  Romilly  and  Trollope^  in  support  of  the  bill. 

The  Vice  Chancellor .  —  What  the  common  law  is  upon  this 
subject  can  only  be  collected  from  the  text  writers  and  reporters. 
Lord  Coke  (a)  and  Molle{b)  both  state  that  tithe  is  not  payable  in 
respect  of  agistment  of  land,  which  has  been  mowed  and  paid  tithe 
in  the  same  year.  The  reason  they  give  is  not  satisfactory,  but 
they  clearly  state  what  the  common  law  was. 

In  Grene  v.  Austen  it  was  held  by  the  court,  that,  as  the  owner  supni  226. 
of  the  ground  pays  tithe  of  hay,  he  is  thereby  discharged  of  com- 
mon right  from  tithe  of  agistment  of  the  same  land  in  the  same 
year.     Then  followed  Ayd  v.  FUntoer  *,  Franklyn  v.  Master,  &c.  of  •  supm 
St.Cros5f,  Chapman  v.  KeepX,  and  EUis  v.  Saul§.    All  these  cases  ^'|' 
coincide  with  the  doctrine  of  the  text  writers,  that  tithe  is  not  pay-  629. 
able  for  agistment,  where  the  same  land  has,  in  the  same  year,  paid  L^^'* 
tidie  of  hay.     But  then  it  is  said,  there  are  four  cases  in  the  Ex-  $  Supm 
chequer  which  have  been  cited  from  fVood^  in  which  it  was  held,  *®^®* 
that  tithe  under  such  circumstances  is  payable  for  agistment.     All 
that  appears  from  Wood  is,  that,  in  those  cases,  the  defendants 
alleged  in  their  answers,  that  they  ought  not  to  pay  agistment  tithe 
demanded,  because  the  lands  had  been  mowed  in  the  same  year ; 
and  that,  notwithstanding  such  allegations,  there  had  been  general 
decrees  for  an  account  of  the  tithe  demanded.     Three  of  those 
cases.  Hill  V.Branson  (c),  Hicksy.Triese{d)i  and  Bennet  v.  Peart {e\ 
occur  between  1742  and  1790.    Howes  v.  Carter  was  in  1794,  but  in  SupraMM. 
Chapman  and  Keep  in  1742,  it  was  determined,  that  no  agistment  SupnTrd. 
tithe  was  in  such  case  payable ;  and  in  Ellis  v.  Saul,  which  came  Supmi^a^, 

fm)  2  lotL  6S2,  (*).  EoUCb  Abr.  640. 

(c)  3  Wood's  Deer.  16.  (d)  Ilnd.  363.  (e;  4  Ibid.  2^Q. 

Oo  2 
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1818.  on  in  1790)  the  counsel  considered  the  law  as  so  clear,  that  tbef 
Bauhdhr  &handoned  the  claim  to  agistment  dthe  for  after  pasture.  Is  it  pos- 
▼•  sible  the  counsel  and  the  court  could  be  ignorant  of  these  case^ 
mentioned  by  Wood^  if  there  really  had  been  any  such  decisions  ? 
There  is  no  other  report  of  those  Exchequer  cases,  but  as  they  are 
given  in  Wood^  except  one,  Howes  v.  Carter^  which  is  reported  in 
AnstnUher  {a):  and  in  which,  according  to  that  report,  nothing  else 
was  determined  than  that  sheep  kept  principally  for  tlie  sake  of 
folding,  if  sold  out  of  the  parish  before  sheai^ing-time,  should  pay 
an  agistment  tithe.  Gwillim  has  reported  all  the  cases  he  could 
collect  on  the  subject  of  tithes  from  printed  reports,  and  also  from 
MS.  notes,  with  which  he  was  liberally  furnished ;  and  it  is  sor^ 
prising  he  should  not  have  noticed  any  of  the  Exchequer  cases  men- 
tioned by  Woodf  except  Haooes  and  Carter^  determined  on  another 
point,  if  there  was  any  such  decisions  on  them,  especially  as  they 
would  have  introduced  so  novel  a  doctrine.  WoocTs  book  is  a  mere 
collection  of  pleadings  with  the  decrees  of  the  court  in  tithe  cases, 
without  stating  the  proofs  in  the  cause,  or, any  of  the  arguments  of 
counsel,  or  reasons  of  the  court.  It  roust,  therefore,  be  inferred, 
that,  in  the  cases  he  mentions,  the  allegations  in  the  answers  were 
not  made  out  in  proo£ 

It  might  be  reasonable,  in  the  present  improved  state  of  agricul-^ 
ture,  that  agistment  tithe  should  be  payable  for  afler-pasture ;  but 
that  is  matter  for  the  consideration  of  the  legislature.  I  am  bound 
to  say,  that  by  the  common  law  as  collected  from  the  text  writers^ 
and  a  long  series  of  decisions,  it  is  clear  that  where  the  land  has 
been  mown  for  hay  and  paid  tithe,  agistment  tithe  for  after-pasture 
in  the  same  year  is  not  demandable.  The  plea  therefore  must  be 
allowed.  Plea  allowed. 


H.  58  Geo.  III.     A.D.  1818.     Scac. 

•^«««  28.  Steoens  v.  Aldridge.     [5  Pri.  S34.] 

Sembie,  a  The  plaintiff,  the^rm^  and  lessee^  (but  stated  in  the  declaration 

Sr„g  to  be  «««r  andpropriel<.)  of  tithes  of  part  of  the  parish  of  Coo**a»r. 

the  exemp.  brought  an  action  against  the  defendant,  occupier  of  a  farm  called 

S»"curtom  f^i^^  Placcj  for  61 105.  (the  single  value)  for  not  setting  out  tithes  of 

from  tithes,  clover  and  vetches :  the  defendant  pleaded  the  general  issue.     The 

cut  ^MdJ  cause  was  tried  at  the  Lent  assizes  for  Berks,  in  1 8 1 7,  before  Park  J., 

S^^  ^°'  when  it  appeared  from  the  evidence  of  the  plaintiff,  having  put  in 

huibMidry  and  proved  his  lease  of  the  tithes,  that  the  defendant  had  had  more 

''^""^rii#w  ^^y  ^^  ^  ^"^^^  ^^^  ^^  sufficient  for  the  sustenance  of  his  horses, 
that  such  (ten  in  number)  but  that  he  had,  notwithstanding,  cut  vetches  and 
hones  were  ^Qver  green,  with  which  he  had  fed  them  all.     It  was  also  proved 

■    "■   '  ...  «■  11 

(a)  2  Anstr.  500, 
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that  the  defendant  was  in  the  habit  of  occasionally  using  liis  horses      1818. 
in  towing  barges  for  hire  on  the  river  Thames^  and  that  he  had     stment 
given  the  horses  so  empUyed  clover  and  vetches  cut  green  for  fodder.         v. 
The  defendant  offering  no  evidence,  the  learned  Judge  directed  the    ^^^^*^ 
jury  that  they  were  to  consider,  first,  whether  there  was  on  the  bon&fidt 
defendant's  farm  a  sufficient  quantity  of  other  sustenance  for  the  husbandry, 
support  of  his  husbandry  horses,  without  having  recourse  of  neces-  oodthathe 
sity  to  the  green  fodder,  &c.     Secondly,  if  there  were  not  sufficient  susteDance 
sustenance,  whether  the  horses  which  had  been  fed  with  such  green  (<^^7 
fixlder,  were  husbandry  horses,  and  used  solely  for  purposes  of  uiemonhu 
agriculture:  that  if  either  of  those  considerations  were  n^atived  ^^^^ 
the  plaintiff  would  have  a  right  to  recover  in  this  action,  because  points  are 
ui  either  case  the  defendant  would  not  be  entitled  to  claim  the  right  ^J^f^^^ 
of  exemption  insisted  on.   His  lordship  also  stated  his  opinion,  that  the  finding 
neither  ground  of  exemption  was  made  out  in  evidence,  for  that  \^  conchi? 
the  horses  having  been  proved  to  have  been  worked  in  tomng  barges  sive.   The 
on  the  river,  deprived  the  defendant  of  the  privilege  afforded  to  uw^a^es 
the  employer  of  horses  in  husbandry  to  feed  them  on  the  green  cut  sought  to  be 
fodder  without  paying  tithes;    and  that  there  having  been  other  beingsmall 
sustenance  o(any  sort  on  his  lands  at  the  time^  (of  which  there  had  "a jp^und 
been  proved  to  have  been  considerable  quantities)  would  have  taken  a  new  trial, 
away  the  defendant's  right,  even  if  he  had  been  entitled  to  it  on  the  ^^  **  5f"*  * 

second  new 

Other  ground  i  but  notwithstanding  that  direction,  the  jury  found  trial. 

for  the  defendant —  An  order  nisi  for  a  new  trial,  (afterwards  made  SjI^J!* 

absolute,)  was  obtained  in  Easter  term  following,  on  the  objection  to  SemUe,  a 

the  verdict,  that  it  was  contrary  to  the  evidence,  the  law,,  and  the  f^^^^f 

express  direction  of  the  judge.    The  action  was  tried  at  the  next  tithes  ought 

assizes  a  second  time,  before  a  jury  composed  of  three  special  jurors,  ^^„ 

and  the  remainder  talesmen.    In  addition  to  the  evidence  on  the  owner  and 

former  trial,  the  plaintiff  proved  that  the  defendant  on  the  failure  h^'^II^I^ 

of  one  Shepherdj  who  had  kept  horses  for  the  purpose  of  towing  horses  be.' 

barges  on  the  river,  had  bought  his  stock  of  horses,  and  taken  up  ^^^^on- 

the  business  of  letting  them  out  for  that  purpose,  in  which  they  ^y  by  the 

were  more  frequently  employed  than  on  the  farm ;  that  he  occupied  other  pur. 

a  larger  quantity  of  grass  and  meadow  land  than  arable  on  White  ^?^^^^'' 

Place  farm,  (seventy-five  acres  of  meadow  and  green  food,  and  sons,  does 

seventy  acres  of  arable  and  com  land; )  and  that  the  defendant  had  ^^."^^ 

sold  and  bought  considerable  quantities  of  hay ;  in  short,  that  there  of  his  pn. 

was  a  sufficient  quantity  o(  other  food  on  the  farm  to  prevent  any  ^jf^^n 

necessity  of  resorting  to  green  food.     It  was  proved  on  the  part  of  where  he 

the  defendant,  that  the  same  horses  worked  sometimes  on  the  farm,  ^^^^ 

and  sometimes  in  towing  barges.     The  jury  were  directed  as  on  the  endtlcd  to 

former  occasion,  but  they  again  found  a  verdict  for  the  defendant. 

A  rule  to  shew  cause  why  there  should  not  be  another  trial  having 
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been  obtaiiied,  Jerois  and  W.  B.  Taunton  shewed  cauie^  and  took  a 
preliniinary  objection  to  the  declaration  on  the  action,  which  they 
contended  was  bad  on  the  description  of  the  plaintifl^  as  owner  aad 
proprietor  of  the  tithes;  where.is  he  was  proved,  in  fact,  to  be  lessee 
and  fanner;  but  the  main  question  on  which  they  rested  their  argu- 
ment, was,  whether  the  defendant  was  bound  to  shew  by  evidence 
in  his  defence,  to  this  sort  of  action,  that  he  had  not  on  the  &nn  a 
sufficiency  of  any  sort  of  fodder,  diy  or  greeny  for  the  horses  em- 
ployed on  that  farm ;  or  whether  he  would  not  be  entitled  to  the 
benefit  of  the  exemption  if  he  had  not  a  sufficiency  of  grass,  or  of 
meadow  and  pasture  for  them,  whatever  quantity  of  dry  fodder  he 
might  have  had  beside,  or  whatever  quantity  he  might  have  sold  or 
bought 

Owen^  Sir  William^  in  support  of  the  rule. 

Graham  B.  The  first  question  now  made,  of  the  plaintiff  having 
subjected  himself  to  be  nonsuited,  for  want  of  a  proper  description 
of  himself  in  his  declaration,  was  not  sufficiently  made  the  subject 
of  consideration  on  the  former  occasion.  It  appears  to  me  that  it 
was  necessary  in  declaring  upon  this  act  for  die  plaintifi^  to  state 
on  the  record  the  specific  character  in  which  he  sued,  as  whether  it 
were  ecclesiastical  or  lay^  original  or  derivative ;  for  a  man  can- 
not sue  for  tithes  claimed  under  a  lease  without  shew*ing  it,  and  if 
he  were  allowed  to  state  his  tide  generally,  no  plaintiff  so  circum- 
stanced would  ever  declare  as  lessee  in  order  that  he  might  avoid 
the  necessity  of  producing  his  lease.  Therefore,  I  think  he  has 
not  stated  his  title  sufficiently,  with  reference  to  the  words  of  the 
statute :  and  it  would  be  quite  nugatory  for  us  to  send  down  the 
record  with  such  a  fatal  defect  upon  the  &ce  of  it 

Then  there  was  another  point  raised  on  this  application,  of  great 
nicety,  and  of  some  difficulty  certainly,  on  which  I  will  say  a  word 
or  two,  although  I  do  not  mean  to  give  any  decisive  opinion  at  pre- 
sent, for  it  is  not  on  that  point  that  our  opinion  that  this  rule 
should  be  discharged  proceeds,  yet,  as  there  are  several  other  ob- 
jections, each  of  which  would  be  alone  decisive,  and  as  other  cases 
may  occur  of  the  same  nature,  it  may  be  useful  to  parties  so  circum- 
stanced, to  say  something  on  the  legal  quesdon  (however  cursorily) 
for  the  purpose  of  intimating  the  understanding  which  I  have  of  it 
I  speak  of  the  question  of  the  exemption  claimed  by  the  defendant 
for  tithes  of  green  food,  cut  to  fodder  his  horses  employed  on  the 
farm.  We  have  been  referred  to  old  cases,  to  shew  that  the  learned 
Judge  who  tried  this  cause  was  wrong  in  the  law  which  he  pro- 
pounded to  the  jury  at  nisi  pritis  in  his  direction  to  them  in<lhi8 
case,  as  to  the  exemption  from  tithes  of  tares  cut  green,  and  carried 
away  to  be  given  to  husbandry  horses,  in  stating  that  it  must  be 
considered  as  confined  to  cases  where  the  farmer  has  no  other  fed- 


CASES.  1«(>8 

der  of  any  kind  for  the  sustenance  of  the  horses  bondjide  employed      1818. 
on  the  &nn.     Now  I  certainly  agree  with  Watson  (a),  whose  book    "^J^^^ 
is  entitled  to  be  considered  as  a  book  of  authority,  and  is,  out  of        ▼. 
respect,  permitted  to  be  cited  on  the  main  point  of  the  position    -^'^'^• 
stated  by  him,  yet  it  is  clear  that  he  goes  a  much  greater  length 
than  the  principal  case  in  Roller  {b)  from  whence  he  took  the  doc- 
trine warrants ;  for  it  is  observable,  that  though  Watson  uses  the 
word  grass,  RoUe  himself,  (who  is  always  most  singularly  accurate,) 
does  not  introduce  that  word  in  his  report  of  the  case  cited  as  the 
authority  for  the  proposition,  which  makes  a  most  material  differ* 
ence;  (his  lordship  read  the  case  as  stated  in  RoUe.)    That  single 
•word  omitted  makes  this  case  most  &vorable  to  the  plaintiff,  but 
inserted,  the  case  bears  the  other  way.     I  think  also  that  the  de- 
termination in  Mantell  v,  Paine  to  the  same  effect,  that  the  &rmer  8upr«i504 
must  be  shewn  to  have  no  other  fodder,  is  right,  at  least,  that  is  n.(a),infni. 
the  inclination  of  my  opinion  at  present,  and  in  that  case  the  refer- 
ence as  to  that  fact  was  directed  after  mature  deliberation;  for  I 
think  that  it  is  incumbent  on  the  party  claiming  the  exemption  to 
shew  that  there  was  not  enough,  not  of  grass  merely,  but  of  fodder 

of  the  general  produce  of  the  &rm ;  and  therefore,  on  that  point  I 
think  my  brother  Park  was  quite  right  in  his  directions  to  the 

jury,  and  were  it  otherwisci  clergymen  would  often  be  but  badly 

situated,  {c) 

(a)  Cited  in  argument,  p.  552.  Feb.  9,   1729.  —  Under  these  circuxnstances, 

(i)  Perry  v.  Soam,  1  Rollers  Abr.645.  pi. 5.  the  cniue  came  to  a  hearing,  and  counsel  was 

(c)  Extract  from  the  record  of  the  pleadings  heard  on  both  sides,  (among  whom  was  Bunberu 

and  decree  in  Hayes  v.  Dowse  and  L^uiitgton,  for  the  plaintiff,)  when  the  court  ordered  the  bill 

(6Pri.S61.)     Tr.  3GC0.2.  to  be  dismissed  with  costs. 

The  plaintiff,  rector  ofCheverill  Magna  ^  county 

of  WiUs,  filed  his  bill  for  an  account  of  the  tithes  of  ManteU  v.  Paine,  Taldent  and  others, 

the  arable  lands  in  the  occupation  of  the  defendants,  (6  Pri*  362.  n. } 

sown  with  clover  and  vetches,  which  they  were  It  appears  by  the  record  in  this  case,  that  the 

charged  with  having  cutand  carried  away,  and  con-  plaintiff  by  bill  fSr  tithes,  charged  that  Yaldah  the 

verted  to  their  own  use,  without  setting  out  the  tithe  second  defendant,  had  taken  and  carried  away  va- 

thereof,  or  making  any  satisfaction  therefore  to  rious  titheable  matters,  without  setting  out  the 

the  plaintiffs ;  the  defendants  by  their  answers  sc-  tithes,  and  that  he  had  «  mowed  and  carried  away 

verally  admitted,   that  they  had  cut  clover  and  great  quantities  of  clover  and  artificial  grass,  and 

vetches  on  their  farms  and  lands ;  but  they  stated  made  use  of  it  for  fodder  and  various  other  pur- 

tfaat  they  had  set  out  the  tithes  of  such  clover,  poses,"  witliin,  &c.     The  defendant  (  Talden)  by 

grass,  and  vetches,  except  of  sudi  part  as  they  bad  his  answer  admitted  cutting  clover-grass  and  other 

cut  and  spent  in  small  parcels  while  green,  and  artificial  grass,  **  all  of  which  he  aliq^  were  cut 

fM  with  their  plough-cattle,  only  working  in  bus-  for  the  necessary  use  and  support  of  his  horses 

bandry ;  not  alleging  any  insufiiciency  otherwise,  used  in  husbandry  on  his  said  farms  (within,  &c.) 

cither  cf  grass  or  fodder  necessary  for  their  sus-  and  were  eaten  and  consumed  by  his  horses  used 

tenanoe;  and  they  submitted  that  no  tithe  was  pay-  in  husbandry,  (•as  green  food  or  fodder,  and  he 

abla  thereof.    Stone  of  the  witnesses  for  the  plain-  insisted  that  no  tithe  was  due  to  the  plaintiff  in 

tiff,  examined  as  to  whether  the  defendants  had  respect  of  such  ardcles  cut  for  such  purpose, 

had  suflident  grass  without  resorting  to  the  green  To  the  third  interrogatory  exhibited  to  the  defend* 

clover,  stated  that  they  had.    Some,  examined  for  ant,  Yaiden,  on  his  examination  before' the  deputy- 

thc  defendant  to  the  same  point,  stated  that  they  remembrancer   to   enquire  whether  Yaiden  had 

did  not  know  whether  the  defendants  had  suflli-  suflSdent  fodder  to  support  his  cattle  used  in  bus. 

dent ;   others  that  they  believed  they  had  not ;  liandry,  without  the  green  fodder  in  the  pleadinga 

and  others  again  that  they  had.  mentioned,  he  swore  that  be  had  upon  his  said 

*  Prom  this  asterisk  is  matter  omitted  in  Manlrll  yi.Puinej  svpra  151 1., and  4  Wood's  Deer.  561. 
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But  the  great  difficulty  with  me  in  the  present  case  is,  whetherit 
is  possible,  after  a  verdict  found  for  the  defendant  on  the  first  trial, 
without  any  evidence  having  been  given  by  him  so  that  it  might 
have  borne  some  appearance  of  a  verdict  against  the  evidence  as 
well  as  against  the  direction  of  the  judge,  and  a  new  trial  having 
been  awarded  on  that  ground,  when  another  verdict  was  found  for 
the  defendant,  on  questions  which  I  cannot  but  consider  as  questions 
of  fact :  upon  such  second  trial,  (wherein  evidence  was  given  on 
both  sides,)  and  that  on  a  claim,  the  importance  of  which  in  point 
of  amount  of  value  is  so  trifling  (the  value  of  the  tithes  being  only 
2/.  95.) ;  my  doubt,  I  say,  is  whether  it  is  possible  that  under  those 
circumstances  we  can  send  the  same  case  down  to  be  tried  again 
for  the  third  time.  And  I  am  of  opmion  that  on  the  evidence 
we  ought  not.  , 

There  is  besides,  really  too  much  uncertainty  about  the  fiicts  of 
the  case  to  warrant  us  in  saying  that  the  jury  were  wanton  of  their 
jurisdiction  in  finding  for  the  defendant,  and  I  have  certainly 
great  doubt  on  the  evidence.  There  Was  some  puzzle  as  to  the 
horses  used  on  the  farm,  and  those  employed  with  the  barges ;  and 
notwithstanding  that,  it  was  inferred  that  the  husbandry  employ- 
ment was  only  colorable,  which  would,  without  doubt  be  a  fraud ; 
yet  if  the  jury  find  that  it  were  not  so,  that  should  be  conclusive; 
sending  his  husbandry  horses  occasionally  to  work  the  barges  would 
not  deprive  the  defendant  of  his  privilege  of  exemption,  for  there  is 
no  farmer  who  does  not  employ  his  team  upon  other  jobs  be- 
sides his  own  farm  incidentally,  and  they  have  clearly  a  right  to 
do  so. 

His  Lordsliip,  having  pointed  out  more  minutely  the  contra- 
dictory results  of  the  evidence,  added,  then  the  question  ulti- 
nmtely  comes  to  this :  whether  tlie  defendant  had  or  had  not  fodder 
enough  on  his  farm  to  sustain  his  cattle,  without  cutting  and  giving 
the  green  food  to  them  for  their  necessary  sustenance.  And  that  is 
one  which  ought  not  to  be  weighed  too  nicely ;  for,  if  he  shews,  as 
the  jury  seems  to  have  thought,  the  fact  was  that  he  bought  more 


farm  or  lands,  (during,  &c}  dry  food  and  fodder, 
consisting  of  hay  and  straw,  and  peas  halms  and 
hulls,  or  chafiT,  the  titlies  of  which  hay  and  of  tlie 
com  from  which  the  said  hulls  or  chaff  were 
produced,  had  been  rendered  or  paid  to  the  com- 
ploinant;  and  that  he  had  no  other  food  or  fodder, 
except  the  green  food  or  fodder  mentioned  in  the 
said  answer  to  said  complainant's  bill,  and  the 
grass,  which  was  growing  for,  and  afterwards  cut 
and  made  into  hay,  and  except  the  oats  which  he 
had  growing  in  the  year  1791  and  1792,  the  tithes 
of  which  he  had  compounded  with,  or  set  out  for 
complainant;*'  he  also  swore,  «  that  tlie  whole 
of  the  said  dry  food  or  foddier  which  he  had  on 
his  said  farms  and  lands,  was  not  sufficient  for 


his  husbandry  horses,  without  the  said  green  food 
which  he  cut  in  1792  and  1793,  (the  period  oo> 
▼ered  by  the  biU,)  and  that  the  straw  alone  was 
not  fit  for  his  husbandry  horses ;  and  that  his  hay 
was  bad  (being  outsides  of  ricks  and  refuse,)  and 
also  not  fit  for  them.  That  no  part  of  Us  diy 
fodder  was  sold  by  him,  except  oats,  and  that 
all  his  hay,  peas  halm  and  straw,  (except  what 
straw  was  used  for  litter,)  was  consumed  by  his 
husbandry  horses :  that  when  the  green  food  was 
cut,  (in  the  months  of  May,  June,  and  July,)  he 
had  very  little  dry  fodder  fed,  and  that  that  also 
was  not  proper  food  for  his  cart«horses,  and  that 
the  green  food  then  cut  by  him  was  necestarUy 
cut  for  their  support. 
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bay  than  he  sold,  it  might  be  sufficient;  and  if  that  were  not  fully     1818. 
and  satisfectorily  proved,  yet  where  there  was  not  a  gross  and  *"]IZZJ" 
palpable  case  it  would  not  be  enough  to  call  upon  us  to  impeach        ▼. 
the  verdict  of  a  second  jury  by  granting  a  third  trial.  ^idridgf. 

Then  the  smallness  of  the  amount  of  the  value  of  the  tithes 
sought  to  be  recovered  by  this  action  is  another,  and  would  per- 
haps alone  be  a  sufficient  reason  for  our  refusing  the  extraordinary 
interference  of  sending  this  cause  down  to  be  tried  a  third  time. 
At  the  same  time  the  plaintiff  is  clearly  entitled  to  his  tithes,  unless 
the  exemption  be  fairly  made  out.  As  to  the  authority  of  the  cases 
in  the  Court  of  King's  Bench,  Tindal  v.  Brawn  (a),  and  Metcalfv. 
Hattf  where  it  was  said  that  the  cause  had  been  sent  down  over 
and  over  again,  till  the  jury  came  to  a  right  conclusion ;  the  ques- 
tion there  was  whether  the  notice  given  of  the  dishonour  of  a  bill 
of  exchange  was  reasonable  notice,  and  that  was  clearly  a  pure 
question  of  law,  and  for  the  sake  of  certainty,  in  commercial 
matters,  juries  should  not  be  suffered  to  trifle  with  established  and 
settled  questions.  This,  however,  proceeds  rather  on  questions  of 
iact,  and  whatever  points  of  law  may  have  been  discussed  in  the 
course  of  the  argument,  it  was  not  on  the  law  that  the  verdict 
rested,  for  it  depended  on  the  finding  of  the  jury,  whether  those 
points  would  arise  in  this  case  or  not,  and  therefore  I  think  this 
rule  should  be  discharged. 

iVoodj  Baron.  —  I  am  of  opinion  that  there  ought  not  to  be 
another  new  trial  in  this  case.  There  have  been  two  trials  had 
already,  and  there  has  been  no  misdirection  on  either ;  or,  if  there 
had,  it  has  been  in  favour  of  the  plaintiff  and  therefore  he,  at  least, 
could  not  complain  of  that  But  I  think  the  judge  stated  the  law 
clearly  from  the  cases  of  Crandey  v.  Wdls{b\  and  ManteU  v.  Paine; 
and,  having  so  stated  the  law,  he  properly  directed  the  jury  as  to 
the  two  points  to  which  he  drew  their  attention ;  but  those  two 
points  depend  on  the  fiu^ts,  and  those  &cts  are  entirely  for  the  con- 
sideration of  the  jury,  for  they  were  the  proper  judges,  whether  the 
horses  were  used  in  husbandry,  and  whether  the  green  fodder  cut 
for  them  was  proper  and  necessary.  Those  questions  of  fact  have 
now  been  laid  before  two  several  juriesi  and  they  have  both  found 
verdicts  for  the  defendants.  The  true  principle  of  all  new  trials  is, 
that  the  case  has  not  been  properly  considered,  so  that  justice  may 
not  have  been  done,  and  therefore  alone  it  is  that  the  court  orders 
a  further  enquiry.  That  principle  was  laid  down  by  Lord  Mans* 
Jieldj  in  the  case  of  Bright,  executors,  &c.  v.  Eynon{c)^  where  the 
origin  and  history  of  that  practice  are  entered  into,  and  the  reasons 
detailed. 

(a)  1  T.R.  171.     Metcalfe.  Hall,  cited.     Ibid. 
(6)  2  Leon.  27.     Cro.  Elii.  139.  (c)  1  Burr.  39:h 
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In  this  amtf  in  the  fint  imtimcfs  the  comt  thoo|^  that  there 
WBs  some  doubt  as  to  the  facts,  and  they  sent  it  down  to  a  iiev 
trial.  The  plaintiff  got  a  special  jury  (and  he  himadf  pnyed  a 
Ides,  so  that  be  could  not  be  dissatisfi^  on  that  ground) ;  when,  on 
fidi  consideration,  that  jury  also  found  a  verdict  for  the  defendant 
•After  such  repeated  investigation  I  think  that  the  case  ought  not  to 
be  sent  lo  a  third  trial. 

•  It  is  tme^  as  Sir  Wifliam  Oucem  has  said,  that  there  is  no  limit  to 
the  discretionary  power  of  the  court  to  order  as  many  new  trials  as 
it  thinks  right ;  but  that  is  where  the  jury  mistake,  or  neglect^  or 
abuse  their  duty  by  finding  from  prejudice  contrary  to  law  on  a 
question  of  law ;  but  it  would  be  a  very  great  stretch  of  authority 
to  send  a  mere  question  of  fiu:t  to  a  jury  three  times  succes- 
sively. You  might  as  well  at  once  annex  a  mandamus  to  the 
record  ordering  them  to  find  in  the  way  proposed,  and  thus  at 
once  take  away  from  them  their  peculiar  and  constitutional  province 
altogether. 

As  to  the  point  of  the  plaintiff  not  having  sufficiendy  described 
his  tide  in  the  declaration,  I  am  of  opinion,  that  if  there  be  a 
palpable  nonsuit  apparent  on  the  record,  the  court  should  not  send 
it  down  again  in  that  state,  for  that  would  be  absurd ;  I  certainly, 
myself  think  that  this  declaration  is  bad,  but  I  do  not  mean  to  de- 
cide that  point  It  is  not  necessary  for  a  plaintiff  to  set  out  parti- 
cularly his  'aiAok  title  in  the  declaration,  but  he  must  state  enough 
to  bring  himself  within  the  words  of  the  statute  which  he  sues. 
He  should  have  stated  himself  to  be  the  farmer,  and  he  must  have 
proved  it,  for  it  is  necessary  for  him  to  bring  himself  within  some 
of  the  denominations  enumerated  in  the  statute.  I  think,  therefore^ 
that  there  is  at  least  great  weight  in  that  objection. 

Then  the  smallness  of  the  sum  sued  for  is  in  itself  a  suffiamt 
ground  for  refusing  to  send  this  cause  down  to  trial  a  third  time^ 
for  if  we  were  to  do  so  there  would  be  no  end  of  litigadon. 

Garram  Baron.  —  The  court  can  never  have  any  wish  to  invade 
the  province  of  a  jury,  and  I  should  be  amongst  tlie  first  to  regret 
it,  if  any  such  jealousy  were  well-founded ;  but  it  is  tlie  duty  of 
courts  where  juries  wantonly  find  verdicts  against  law  and  justice, 
out  of  mere  perverseness,  to  grant  new  trials  without  limit,  and  to 
send  down  the  &cts  again  and  again,  till  they  find  a  more  sober- 
minded  jury.  On  the  evidence  given  in  this  case,  the  verdict  which 
has  been  found  is  not  one  which  I  should  have  given,  and  so  the 
first  jury  thought,  for  they  found  the  plaintiff  entitled  to  something 
at  least,  although  they  ultimately  gave  their  verdict  for  the  defoid- 
ant  I  much  disapprove  of  the  manner  in  which  that  verdict  was 
given  altogether,  and  I  think  the  just  preponderance  of  the  evidence 
was  against  it     I  do  not,  however,  join  in  the  opinion  that  in  a 


CASES.  1872 

case  of  this  sort,  where  the  subject  matter  is  one  that  may  be  the     1818. 
ground  of  many  other  actions  of  the  same  nature  in  future,  the 
smallness  of  the  sum  sought  to  be  recovered  is  alone  a  sufficient         ▼. 
reason  for  refusing  a  new  trial ;  yet  as  the  plaintiff  must  have  paid    -'^'*^' 
the  costs,  that  makes  it  matter  of  serious  consideration,  how  far, 
even  on  his  account,  we  should  be  justified  in  granting  it,  and  as 
it  is  turned  out  it  would  have  been  mercy  to  him  if  we  had  refused 
it  on  the  former  occasion,  (a)     Taking  all  these  circumstances  into 
consideration  together,  therefore,  I  concur,  generally,  in  thinking 
that  this  rule  ought  to  be  discharged.  Rule  discharged. 


H.  58Geo.III.    A. D.  1818.     Scac. 

De  Whelpdale  v.  Milbum.     [5  Pri.  485.]  JW.io. 

The  plaintiff,  lessee  of  the  impropriate  rectory  of  Cum  Whitton  a  mMsure 
{Cumberland^   had  filed  this  bill  for  an  account  of  tithes.     The  ^^^!^^ 
plaintiff  had  filed  a  similar  bill  in  1809  for  the  same  object  against  lieu  of  the 
other  occupiers.     They  pleaded  the  same  modus ;  but  in  that  case  ^JJ^ 
an  account  was  decreed  (without  prejudice  to  the  defence  in  another  gnun,  u  a 
suit),  because  the  modus  was  not  properly  laid :  it  being  stated  to  be  ^^  "'^ 
payable  "  by  certain  occupiers,"  without  shewing  by  wkom  it  was  Where  tithe 
payable.     The  defendants,  in  the  last  suit,  filed  a  cross-bill  to  esta-  ^e^^^with- 
blish  the  same  modus  against  the  plaintiff  as  lessee,  and  the  dean  ^^  memory, 
and  chapter  of  Carlisle  as  impropriate  rectors,  but  that  bill  was  or-  able  in^a' 
dered  to  stand  over,  for  the  purpose  of  making  the  ordinary  a  party.  !>•"*»  "od 
The  defendants,  in  the  present  suit,  set  up  a  parochial  modus  of  tory  pay.  * 
fifteen  eskeps  of  oats  or  havermeal,  payable  yearly  on  or  about  the  """L**" 
1st  of  June^  to  the  rector,  &c.  in  lieu  of  the  tithes  of  corn  and  grain,  the  wkoU 
by  the  several  and  respective  occupiers  of  lands  within  the  parish  ^^"^ 
of  Cum  fVhitton.     And  they  stated,  that,  for  the  convenience  of  the  tain,though 
several  occupiers,  the  eskeps  had  been  apportioned  in  certain  shares  ^  ^^^ 
amongst  themselves  by  agreement,  but  that  the  rector  was  entitled  and  occu- 
to  resort  to  any  of  the  occupiers  for  payment.  JJJ^  ^j^^*^ 

The  plaintiff  endeavoured  to  shew  that  the  fifteen  eskeps  of  oat-  questioa 
meal  were  paid,  not  as  tithe  but  as  rent,  in  consequence  of  an  fi[rmordi». 
understanding  between  their  lessee  and  the  occupiers  producing  a  ^ct  modtti 
contributory  arrangement  conformable  with  such  payment;  or  thab  ^  ij^^ 
it  was  a  farm  modus  covering  only  the  respective  farms  of  the  ^^  «n»wer 
several  contributors,  and  not  a  payment  in  lieu  of  the  tithe  of  com  rector,  to  a 
of  the  whole  parish.  The  defendants,  on  the  other  hand,  proved  ^^A*?  ^ 
general  non-payment  of  the  tithes,  an'd  they  gave  in  evidence  the  modutofm 
answer  of  the  dean  and  chapter  in  a  suit  instituted  in  this  court,  ]^^^  ®' 

(a)  See  on  that  point  Ufacrow  ▼.  Jlall,  I  Burr.  U. 
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1818.     ^  Jac.  2.  by  J.  Bird^  owner  and  occupier  of  an  estate  in  the  parish, 

r*  ^rktkh-  ^  establish  a  modus  of  three  bushels  of  oatmeal  in  lieu  of  tithes,  in 

dale       which  answer  the  appropriators  admitted  the  pajrment  ^^  of  fifteen 

Malum,    ^'^eps  of  oatmeal  for  and  in  lieu  of  the  tithe  of  corn  and  grain 

growing  within  the  said  parish*^* 

one  fimi^  '^^^  admission  of  thif  answer  was  objected  to,  on  the  ground, 
admittmg  that  the  dean  and  chapter  of  that  day  could  not  bind  their  suc- 
rish  is  ex^  cessors  by  any  admissions ;  that  there  was  no  decree  in  the  cause ; 
^^P^/^  that  the  bill,  in  answer  to  which  it  was  put  in,  had  only  set  up  a 
ation  of  a  form  modus ;  but  the  Lord  Chief  Baron  admitted  it 
wmmut-         rj^Q  j^jj  Chief  Baron  now  gave  judgement 

meal,  is  not       It  is  admitted,  that  all  tithable  matters  are  payable  in  kind  ex« 

iribl^"bS**"  ^P'  ^"*  *"^^  grain;  with  the  exception  of  that,  therefore,  there 
strong  e¥i.  must  be  a  decree  for  an  account  of  all  the  tithes  sought  by  the  bilL 
pro^ii^  (His  Lordship  then  stated  the  particulars  of  the  claim  in  that 
tijctmodia.  respect,  and  the  defence  set  up.)  The  objections  which  were  made 
laid  to  be  ^^  ^®  legality  of  that  mode  of  commutation  (the  eskeps  of  oat* 
payable  by  meal)  Were  not  very  earnestly  pressed,  and  no  case  was  cited 
occupiersy"  Against  it  The  only  question,  therefore,  is  whether  the  con- 
uncertain     tract  is  sufficiently  ancient,  and  whether  it  is  borne  out  by  the 

and  insuffi-        .  ,  "^  •' 

dent  evidence. 

e^u^^  ^      ^^  '^^^  certainly  been  proved  satisfactorily,  that  no  tithe  in  kind 
modus         has  ever  been  paid  in  this  parish  for  com,  as  far  as  memory  can 
^^^  ?      reach.     The  mode  of  rendering  the  payment  anciently  is  not  very 
chapter  as    accurately  described,  nor  is  there  any  account  of  its  origin  given 
^^^Jjj**"*    even  by  evidence  of  reputation,  nor  any  explanation  of  the  reason 
and  patron    of  the  render,  unless  it  were  in  lieu  of  tithes.     All  other  tithes  are 
■vTMxtiea.  paya'^1^  in  I^nid ;  it  must,  therefore,  have  had  relation  to  the  tithe 
of  com.     I  have  no  difficulty  in  saying,  that  I  feel  considerable 
embarrassment  on  the  evidence  which  has  been  given.     The  ob- 
servations which  have  been  made  on  it  deserve  much  attention ;  and 
I  cannot  see  any  thing  that  enables  me  to  say,  whether  the  pay- 
ipent  has  been  made  as  a  modus,  or  whether,  if  it  were,  it  has  been 
payable  for  the  whole  of  the  parish,  or  only  for  parts  of  it:  but  the 
answer  which  has  been  read  relieves  me  from  great  part  of  the 
difficulty.     His  Lordship  read  the  passage  already  extracted :  that 
is  clearly  a  very  extensive  and  general  admission.     Whether  the 
defendants  were  well  advised  or  not,  in  so  answering,  I  do  not  pre- 
tend to  say ;  but,  afler  thatadmission,  it  is  impossible  that  I  can 
decree  an  account  of  the  particulars,  unless  the  plaintiff*  take  an 
issue,  and  that  shall  be  found  in  hb  favour. 
The  following  issue  was,  therefore,  ordered : 

Whether  from  time,  &c  diere  have  not  been,  and  was  then 
payable  to  the  rector,  &c.  by  the  several  and  respective 
occupiers,  &c.  fifteen  eskeps,  &c.  as  a  parochial  modus,  or 

21 
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prescriptive  payment  for  the  tithes  of  com^  &C  on  all  the     1818. 
lands,  as  well  old  indosures  as  new. 


De  Wketp- 
I     I  dale 

H.  58  Geo.  III.     A.  D.  1818.     Scac.  ^^' 

Wilmot  V.  Helldby.    [Daa.  1 16.]  Jan.  29^ 

The  bill  was  filed  by  the  rector  of  Trudy  in  the  county  of  S.c. 
Derby^  against  the  occupiers  of  lands  within  certain  parishes  called  x  re^ofb 
Grangefield  and  Mansfield^  for  an  account  of  tithes.  not  entitkd 

Tlie  defence,  by  part  of  the  defendants,  was,  that  the  lands  in  ^  ^oMtter 
their  occupation  were  part  of  the  possession  of  the  dissolved  abbey  of  rights 
of  Croxden^  and  that  they,  with  all  tithes,  were  granted  by  the  defendrat 
crown,  temp.  Hen.  8.   to   Thomas  Fiftche   and   his  son,   and  had  "^  ?|J^ 
ever  since  been  enjoyed  by  the  owners  of  the  land  for  the  time  tide  to  the 
being.  *^^ 

The  defence  was  supported  by  a  variety  of  terriers,  and  by  evi-  hmi. 
dence  of  constant  non-payment  to  the  rector :  the  plaintiff  rested 
on  his  rectorial  right ;  and  the  Lord  C.  Baron  held  the  defendant's 
case  to  be  sufficiently  established. 

Martin  and  Dcfwdesooell^  for  the  plaintifi^  insisted  on  the  rector's 
right  to  an  issue. 

Dauncey^  Cooke^  fFingJkld,  and  PhiUimore,  for  the  defendants, 
contended  that,  where  a  defendant  sets  up  a  grant  of  tithes  sup- 
ported by  constant  non-payment,  not  met  by  opposite  testimony, 
the  rector  is  not  entitled  to  an  issue ;  and  cited  Barker  v.  Barker  ^^  *  Supim 
Scott  V.  Aireyfj  Strutt  v.  BakerX^  ^  S,^ 

Lord  Chief  Baron.  —  Nothing  can  be  more  clear  than  this  is  ^^74. 
against  the  rector.     I  must  confess,  however,  that  hitherto  I  always  1430. 
thought  a  rector  was,  in  all  cases,  as  much  entitled  to  an  issue 
as  an  heir  at  law ;  but  the  cases  which  have  been  cited  cannot  be 
got  over.  Bill  dismissed. 


J&m.S6,97. 


H.  58  Geo.  III.    A.  D.  1818.    Scac. 

Drake,  Clerk,  v.  Smyth  and  others.     [Dan.  104.] 

The  Lord  Chief  Baron.  ^'*-»- 

This  is  a  bill  filed  by  the  Rev.  Mr.  Drake  against  Mr.  Smyth  s.c. 
and  other  defendants,  for  several  species  of  tithes.   Lord  Westmore-  \  modus  of 
land  has  been  made  a  par^  to  the  suit,  as  owner  of  a  portion  of  fd.an  acre 
the  tithes;  but  there  is  no  case  made  out  against  him,  and  the  bill  tithe  of  hay, 
must,  therefore,  be  dismissed  as  against  him  with  costs.  The  plwi-  «upp<"^ 
tiff  claims  tithes  throughout  the  whole  parish,  and  the  parish  is  di-  endenceof 
vided  into  four  townships,  three  of  which  are  in  the  occupation  of  ^*'^?^'' 
some  of  the  defendants,  and  those  defendants  set  up  a  modus  o(Sd^  menu  aahr 
per  acre  in  lieu  of  the  tithe  of  hay.    The  other  defendants  occupy  "*  ^^^^ 


1875  CASES. 

1818.  tlie  other  township  ofSharlstan^  and  iiisist  on  a  itiodus  of  5s.  for  the 

j^^^^  tithe  of  hay  in  that  township.     All  the  defendants  unite  in  insisting 

▼.  on  three  parochial  moduses:  viz.  Id*  for  every  sheep  shorn  in  the 

^^  parish  in  lieu  of  the  tithe  of  wool ;  Sd,  for  every  Iamb ;  2d,  milch 

memory  cows,  and  lO^d.  called  house  dues,  alleged  to  be  payable  in  lieu  of 

and  DOC  re-  &I1  Other  tithable  matters  grown  and  produced  in  the  parish.     I 

butted  by  have  looked  through  the  evidoioe  widb  all  the  care  I  could,  and 

but  incon-  cannot  find  any  instance  of  tithe  in  kind  liaving  been  rendered  fiw 

^j^J^  any  of  these  articles.     The  d^sndants  have  also  proved  the  moncj 

BMoiary  payments  for  a  considerable  dme  back :  consequently,  the  burthen 

funrcy  tent  jg  thrown  upou  the  plaintiff  of  getting  rid  of  the  impression  madt 

AMoAaof  by  their  evidence.     With  respect  to  the  Sd.  all^^  to  be  payable 

rf  ^^  for  the  tithe  of  hay  in  the  townships  of  Warmfiddj  Heathy  and 

hKj  oi  m,  Kirkthorpe^  it  is  said  that  the  Ecclesiastical  Suroey  is  inconsistent 

Ha^!^^  with  such  a  niodus ;  and  certainly  if  the  Ecclesiastical  Survey  were 

wbttttJ  entitled  to  any  credit,  I  should  indine  to  the  same  opinion  :  but  I 

cti^^  ^^^^  ^^  ex|)erience  enough  to  teach  me,  that  no  great  rdiance  is 


it  to  be        to  be  placed  on  documents  of  that  description.     The  parish  register 

naptct  of     1^  ^cn  produced :  it  is  not,  properly  speaking,  a  terrier,  but  a  book 

^^Np^    which,  being  kept  in  the  parish  chest,  and  the  proper^  of  all  the 

Bmiievi-    parishioners,  is  admissible  as  evidence.     This  book  contains  rti 

ttHSL^iar  ®°^»  dated  in  1693,  purporting  to  be  a  terrier :  which  entry  says, 

•  variety  of  that  one  moiety  of  the  tithe  of  com,  and  all  other  tithes  great  and 

jj^g^/*"  small^  except  the  other  moiety  of  corn  tithes,  belong  to  the  vicar. 

the  tsrnen.  If  I  pay  any  regard  to  the  subsequent  documents,  I  cannot  say  that 

2^^^^  this  document  is  entitled  to  that  weight  which  the  counsel  for  the 

iiioee  aiti.    plaintiff  have  given  to  it     I  think  it  was  intended  merely  to  mark 

pajMeto    ^^  distribution  of  the  dthe,  and  not  the  manner  of  rendering  it; 

the  Ticar.     and  that,  if  any  presumption  could  arise  from  it  in  favour  of  the 

sd.  •  lamb,  vicar,  such  presumption  would  be  overthrown  by  the  subsequent 

not  lo  rank  instruments  which  have  been  produced.     In  addition  to  this,  there 

tried  by  a    i^y  in  the  same  book,  an  entry  which  completely  militates  against 

'Tte^Ecde.  ^^^^  ^  presumption.    The  memorandum  which  has  been  read,  after 

aiaitical       mentioning  the  payments  for  the  tithe  of  hay,  says,   <'  those  sums 

not'lm-"*  ^^^^  afterwards  reduced  to  Sd.  per  atinumJ"     This  entry,  connected 

v^dOj  to    with  the  actual  payment  of  the  Sd.  which  has  been  proved  for  so 

^^  long  a  period,  forms  a  very  unfortunate  feature  in  the  case :  the 

vicar  himself  signs  the  book,   and  calls  it  a  modus  for  tithe  of 

hay.     It  is  evident,  therefore,  that  it  was  a  modus :  for  be  calls 

it  so  in  opposition  to  the  composition  stated  in  the  book.     The 

other  terriers  are  all  in  the  same  terms  with  that  of  1764,  with 

the  exception  of  the  memorandum.     They  are  all  signed  by  the 

vicar  and  other  necessary  parties ;  and  they  all  say,  that  there  is 

a  nufdus  of  8i.  throughout  these  townships'  for  the^tbe  M'hay,  aiid 

this  8d.  is  proved  to  have  been  invariably  paid,  and  to  have  been 
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paid  as  a  modus ;  an  issue  must  therefore  be  directed.  As  to  tliis  1818. 
modus  of  5s.  alleged  to  be  payable  for  Sharlsiony  that  stands  j^^^. 
upon  a  different  ground.  The  defendants  by  their  evidence  cer-  ▼. 
tainly  make  out  a  good  primd  facie  case ;  but  according  to  their  ^"V***' 
case  the  Ss,  is  payable  for  all  the  hay  in  the  township.  The 
terriers,  however,  confine  it  to  hay  grown  in  the  crofts.  These 
instruments  must  be  considered  as  declaratory  of  the  vicar's  right; 
they  are  as  correct  in  point  of  form  as  any  terriers  I  ever  saw,  and 
constitute  a  complete  chain  of  evidence  from  1716  to  1809. 
There  is  no  mention  of  this  payment  of  Ss.  in  the  entry  in  the 
register ;  the  first  mention  of  it  that  'occurs  is  in  the  terrier  of 
1716;  it  is  there  said  that  Ss.  is  payable  for  all  the  hay  in  their 
crofts;  but  nothing  is  said  about  hay  growing  elsewhere.  That 
certamly  confines  the  payment  to  hay  grown  in  crofts.  It  is 
observable  that  the  first  payment  of  8£f.  is  payable  for  all  the  hay 
in  the  other  township,  but  here  it  is  limits  to  the  crofts :  all  the 
other  terriers  are  in  the  same  form.  I  am  convinced,  therefore, 
that  this  payment  of  55.  is  applicable  only  to  hay  grown  in  crofls; 
the  terriers  also  state  a  non  dectmando  as  to  the  rest  of  the  hay, 
and  that  renders  the  case  more  clear.  For  these  reasons  I  think 
this  modus  cannot  be  supported,  and  must  decree  an  account  of  the 
tithe  of  hay  in  Skarlston.  The  other  payments  set  up  by  the 
defendants  are  parochial.  Except  those  called  the  house  dues, 
which  are  payable  at  Easter^  they  are  all  laid  as  payable  at 
Lammas.  The  parol  evidence  supports  these  payments:  and 
so  do  the  i*eceipts,  but  they  are  certainly  of  modern  date. 
Here,  also,  we  must  refer  to  the  terriers;  that  of  1716  is  nega- 
tive evidence  of  the  non-existence  of  these  modusesj  for  it  men* 
tions  wool,  lambs,  pigs,  geese,  ducks,  apples,  plums,  8cc.,  as 
part  of  the  tithes  due  to  the  vicar.  I  never  saw  any  terrier  which 
mentioned  the  tithes  of  particular  articles  as  being  payable,  unless 
the  tithes  of  those  articles  were  payable  in  kind.  The  terrier 
of  1716  is  followed  by  others,  all  in  precisely  the  same  words, 
and  all  signed  by  the  churchwardens  and  principal  inhabitants. 
The  terrier  of  1809  is  a  written  declaration  by  the  parish  that 
the  vicar  is  entitled.  It  is  voluntary  on  the  part  of  the  parish, 
the  vicar  not  having  signed  it.  The  entry  in  this  terrier  respecting 
the  payments  to  the  late  vicar  in  lieu  of  the  tithe  of  wool,  &c.,  is  a 
strong  declaration  of  the  vicar's  right  to  the  tithes  in  kind,  since  it 
afibrds  a  clear  declaration  of  the  origin  of  the  money  payments, 
and  shews  that  they  were  made  in  consequence  of  some  arrange- 
tnent  with  the  former  vicar.  This  circumstance  is  very  strong 
indeed ;  and,  connected  with  the  other  terriers,  which  are  equally 
•trong^  operatei  I  think,  as  a  complete  declaration  of  the  right  of 
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must  be  an  issue  upon  that  modus^  in  case  the  rector  shall  think 
proper  to  Have  one.  The  next  modus  is,  **  for  each  milch  cow 
2d"  I  sedkio  objection  to  that.  **  And  for  every  heifer  that  hath 
had  but  one  cali^  Id^y  for  and  in  lieu  of  milk ;  and  all  profits  arising 
by  such  cow  and  heifer,  except  the  calf."  I  confess,  though  a  great 
deal  of  observation  has  been  made  upon  tlie  profits  arising  from  the 
cows  and  heifers,  I  see  no  di£Sculty  in  the  case.  The  word  "  profits  " 
may  be  ail  surplusage,  but  that  is  no  objection.  With  respect  to 
calves,  which  is  the  next  niodusj  **  calves  in  kind  to  be  delivered  at 
the  will  of  the  owner,  after  they  be  three  weeks  old,  and  at  such 
time  of  the  year  as  the  owner  thinketh  best  to  spare  them,  not  hin- 
dering his  breed,  and  if  the  parson  delay  the  fetching,  to  pay  the 
keeping;"  here  the  calf  is  to  be  kept  till  three  weeks  old,  or  till 
such  time  of  the  year  as  the  owner  thinks  best  to  spare  him.^  The 
law  in  general  fixes  the  render  of  the  animal  to  the  time  it  can  live 
without  its  mother ;  but  this  rule  certaiqly  may  be  varied  by  the 
custom  of  different  places.  This  custom,  however,  appears  tome 
to  be  perfectly  unreasonable,  for  if  the  delivery  of  the  ailf  be  to  bfr 
at  the  will  of  the  owner,  that  will  may  be  determined,  perhaps,  the 
moment  after  the  three  weeks  have  expired,  or  at  the  end  of  half  a> 
year ;  and  yet  the  parson  is  obliged  to  pay  for  the  keeping,  if  the  farmet 
choose  to  keep  it  after  a  certain  time :  I  am  therefore  of  opinion  there 
must  be  an  account  taken  of  the  tithe  of  calf.  The  custom  with  re» 
spect  to  the  lambs  is  stated  thus:  *'  lambs  in  their  kind  to  be  delivered 
the  first  day  of  Mat^  ;  and  if  any  person  have  under  seven  lambs,  be 
is  to  pay  for  every  lamb  one  halfpenny ;  and  if  he  have  seven  lamha^ 
and  under  ten,  he  is  to  pay  one  lamb ;  and  to  be  allowed  for  every 
lamb  that  wanteth  of  the  ten,  one  half|)enny,  and  so  likewise 
for  every  odd  number  of  lambs,  and  so  likewise  for  calves : "  so  that 
there  are  two  moduses  for  calves ;  '^  but  if  any  person  hath  under 
seven  calves,  or  an  odd  number  of  calves  under  seven,  and  sell  any 
of  them  to  the  butcher,  he  shall  pay  to  the  parson  the  tenth  part  of 
the  money  which  they  are  sold  for ;  and  the  tithe  of  lambs  shall  be 
paid  in  kind,  as  well  of  those  that  fall  after,  as  those  that  fall  be- 
fore the  1st  of  ikCzy,  respect  being  always  had  to  the  number  of 
Iambs,  according  or  pursuant  to  the  above  prescription  or  moduSf 
save  that  those  that  fall  after  May  day  are  to  be  kept  by  the  ownor 
until  a  month  old,  and  if  longer  he  is  to  be  paid  for  keeping; "  so 
that  if  the  lamb  is  not  fit  to  be  delivered  at  a  month  old,  be  is  to  be 
paid  for  keening  it,  though  he  is  bound  by  law  to  keep  it  till  it  is 
fit  for  deliyety.  <^  And  so  of  lambs  that  fall  withm  a  month  beftce 
May  day,  which  are  to  be  kept  by  the  owner  until  a  month  oUp 
and  if  longer  he  is  to  be  paid  for  the  keeping."  I  cannot,  myseU^ 
make  any  thing  of  this  allegation  of  a  modus ;  and  not  understand- 
ing it,  and  not  seeing  how  it  is  possible  to  be  a  reasonable  things  I 
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must  comsider  it  as  a  bad  modus.  The  next  is  ^*  pigs  in  their  kind  to      1818. 
be  delivered  at  the  will  of  the  owner,  after  they  be  nine  days  old,    ^^^^^^ 
and  if  the  parson  delay  fetching  thereof,  he  is  to  pay  for  the  keep-         ▼. 
ing  thereof."     The  delivering  at  the  will  of  the  owner  seems  to  me        ^''*'*' 
to  be  a  decisive  objection.     This  modus  must  be  considered  invalid. 
The  next  is  "  geese  in  their  kind  to  be  delivered  before  Midsttmmer^ 
and  if  any  person  have  under  seven  pigs  or  geese,  he  is  to  pay  for  every 
pig  or  goose  one  halfpenny ;  and  if  he  have  seven  and  under  ten  ho 
is  to  pay  one,  and  be  allowed  for  them  that  want  of  ten  one  halfpenny 
a  piece,  for  every  one,  and  so  of  an  odd  number  of  pigs  or  geese." 
Now  with  respect  to  this  I  do  not  know  that  there  can  be  any  reason- 
able objection  to  it;  therefore  there  must  be  an  issue  directed  concern- 
ing it  if  the  rector  choose  it.     Then  with  respect  to  the  custom  for 
"  wool,  the  tenth  stone,  or  the  tenth  pound  presently  after   the 
sheep  be  dipt ;  and  if  any  person  sell  any  sheep  after  Candlemas 
Day^  before  they  be  dipt,  they  do  pay  for  their  wool,  for  every  sheep 
a  Ir/.,  if  they  do  sell  them  out  of  the  parish."     I  do  not  know  that 
there  is  any  objection  to  that.     The  next  is  "  rape-seed,  the  tenth 
bushel  ready  dressed,  the  parson  allowing  for  the  dressing  \d,  the 
bushel."     The  objection  to  that  seems  to  be  thb :  that  supposing 
there  be  no  bushd,  or  a  bushel  and  a  half,  nothing  is  said  as  to 
what  is  to  be  paid  then.  I  do  not  see  how  this  can  be  considered  as 
a  valid  modusy  without  stating  it  more  distinctly  than  it  is  stated 
here.    There  must  be  an  account  taken  of  rape-seed.     *^  Wood, 
the  tenth  tree  when  felled."  {a)    I  used  to  think  it  would  be  in  kind, 
but  I  understand  the  decisions   of  this  court  have  shaken  that 
question.     But  there  has  been  no  wood  cut  by  the  occupiers  and 
therefore  there  is  no  occasion  to  decide  this  question.     There  is 
another  custom ;  ^^  Item  for  every  acre  of  reed  ground  that  is  broken^ 
cropt,  or  mown,  in  the  year,  Irf."      I  see  no  objection  to  that. 
"  Item  at  Easter  tithe  eggs,  viz,  for  every  hen  or  duck  two  eggs,*' 
supposing  there  are  five  hundred :  **  and  for  every  cock  or  drake 
either  of  them  three  eggs ;  "  that  cannot  be  good.  —  Then  "  the 
inhabitants  are  to  pay  to  the  parson  yearly,  for  every  acre  of  fed 
ground  in  the  said  parish,  {Thraekehkdd  not  included);  now  in 
this  case  Thrackenhold  is  not  distinguished  at  all ;  therefore,  the 
ohj/ocdott  applying  to  the  three  first  moduses  will  apply  here ;  this 
cannot  stand,  *^  for  herbage  Id.,  or  the  fall,"  at  the  parson's  elec- 
tion :  nrfiat  this  isj  I  do  not  know.     **  For  every  dove-house  6d. ; 
fot  every  house  having  an  orchard  or  cherry-house,  so  as  it  be 
above  half  an^acre  of  land  Is  •  For  evt^ry  acre  of  new  improved 
gMMinda  in  the  marsh  6r  fen  which  shall  be  mown,  ^d. ;  and  for 


1- -         .  -  ■      ... 


(4)  **  The  tmidr  tree^  wlieo  felled  of  twemf    6rst  pUntSiig,  but  if  Med  before  fVom  the  last 
yeiun'  nowth,  or  under,  which  tweoty  yeera,-  lif    ftfUing  thereof." 
vkfet  MXtd  bkbre,  was  to  be  reckoned  from  the 
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1818.  every  such  dcre  fed  there  Ic^,  or  the  fall,  at  the  election  of  the  par^ 
Jenkifuon  ^^^'  '^'^"^  grounds  sown  with  clover  or  such  like  seed,  for  the  use 
▼.  and  purpose  of  feeding  horses,  sheep,  or  beast,  neat  or  profitable^ 
^^''^'  shall  be  accounted  as  feeding  land,  and  not  otherwise ;  saad  in  case 
the  parson  shall  take  the  fall,  then  in  such  year  he  is  not  to  have  the 
Id. per  acre  herbage,  neither  in  the  old  grounds,  nor  new  improved 
grounds."  We  must  always  consider  thioughout  this  case  what 
these  grounds  are.  They  are  grounds  belonging  to  the  Bedford 
Level.  ^'  Tithe  of  cole-seed,  mustard-seed,  and  turnip-seed  upon 
lands  tilled,  ploughed,  or  sown,  or  ordered  to  that  purpose,  shall 
be  paid  in  the  same  manner,  and  proportionably  as  rape-seed  is 
said  to  be  payable.  That  modus  being  a  new  improvement,  shall 
be  paid  in  kind.  For  every  mill  for  the  grinding  of  corn  within  the 
said  parish,  such  modtis  or  payment  shall  be  paid  therefore  as  is,  and 
has  been  heretofore  paid  for  the  same ; "  that  is  nothing.  *^  That 
due  notice  be  given  to  the  minister  to  take  his  tithe  before  any  corn 
or  grain  be  carried  from  ofiT  the  premises ;  that  by  the  word  *  fall,* 
shall  be  meant  and  intended  the  profits  of  wool,  lambs,  and  calves^ 
which  the  incumbent  may  take  as  above ; ''  this  is  all  interpretation^ 
not  a  custom ;  it  seems  to  me  to  amount  to  nothing.  Then,  *^  every 
stranger  occupying  any  feeding  grounds  or  pastures,  to  pay  the 
same  acreage  for  the  grounds  or  pasture  for  herbage  after  the  cu»* 
tom  of  the  field,  as  the  inhabitants  do  pay  for  mown  grounds,  or  the 
fall,  at  the  parson's  choice :  "  that  I  do  not  understand.  Under  the 
circumstances  of  this  case,  it  seems  to  me  that  all  the  maditsesj  except 
those  I  have  specified,  must  be  considered  as  invalid.  The  counsHsl 
for  the  defendant  have  placed  great  reliance  upon  the  decree,  which 
is,  in  truth,  their  great  muniment.  Now,  if  I  am  right  in  my  opi- 
nion which  I  have  given  with  respect  to  some  of  these  payments, 
that  they  are  not  to  be  considered  as  modusesy  1  should  consider  it  as 
a  very  great  hardship  on  the  parties,  if  I  were  under  the  necessity 
of  abiding  by  this  decree ;  but  if  it  had  been  a  decree  to  establish 
these  payments  as  moduses^  I  should  have  felt  very  great  difficulty  in 
disengaging  myself  from  it,  however  unjust  I  might  consider  it; 
but  it  certainly  is  not  an  establishing  decree,  if  I  may  call  it  so;  the 
proper  parties  are  not  there,  and  this  furnishes  a  strong  proof  of 
the  wisdom  of  the  courts  of  equity  when  they  require  the  proper 
parties  to  be  present,  the  ordinary  and  the  patron.  I  will  venture  to 
say,  that  if  the  ordinary  and  patron  had  been  parties  to  that  cause 
referred  to,  and  if  they  had  done  their  duty,  this  decree  never  could 
have  passed  in  the  way  in  which  it  appears  to  have  been  made.  In 
truth,  it  is  a  decree  to  establish  an  agreement  which  is  in  a  great  de» 
gree  a  modern  agreement.  It  mix^  with  the  decree,  probaUy,  some 
anaent  paymenu ;  but  what  those  payments  are  I  do  not  know ;  i 
cannot  distinguish  them.    The  answer  of  the  defendant,  the  rectofi . 
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has  been  read»  and  I  have  read  it  over  myself  with  great  care;  it     1818. 

exhibits  a  very  true  picture  of  the  miseries  of  that  time;  the  rector    ~z 

was  completely  in  the  power  of  the  parishioners,  and  was  forced  to  v. 
act  up  to  their  will  and  pleasure.  The  parsons  of  that  day  fre-  ^<y«<wi. 
quently  entered  into  such  agreements  before  they  became  rectors,  in 
order  to  have  some  ease  and  quiet  when  they  were  placed  in  that 
situation.  When,  therefore,  I  see  a  decree  which  cannot  be  con- 
sidered a  decree  to  establish,  for  want  of  the  necessary  parties,  and 
which,  even  looking  at  it  in  another  point  of  view,  as  if  the  necessary 
parties  were  there,  is  not  a  decree  to  establish,  but  a  decree  put 
upon  the  record  by  the  agreement  of  the  parties,  and  which  explains 
the  payments,  stating  that  what  is  said  as  a  fact  is  not  to  be  con- 
sidered as  a  fact,  and  is  to  be  construed  in  another  way,  I  feel 
myself  called  upon  to  say,  that  it  is  a  decree  Vhich  it  is  impossible 
for  the  court  to  consider  as  binding,  unless  it  be  in  point  of  law 
such  as  cannot  possibly  be  resisted.  1  think  it  clear,  that  some  of 
the  payments  in  that  decree  would  have  been  considered  by  the 
court  themselves  as  bad  modusesy  supposing  the  court  had  paid  the 
attention  which  would  have  been  paid  to  it  if  the  usual  parties  had 
been  there  to  suggest  the  proper  objections  to  the  court;  others 
which  might,  perhaps,  be  considered  as  ancient  payments,  are  not 
distinguished,  and  I  do  not  know  how  I  myself  am  to  be  guided 
by  it,  when  I  see  that  among  the  moduses  themselves  then  acted 
upon,  there  are  such  as  are  not  allowable  by  law.  If  I  am  right 
in  that  opinion,  I  am  not  forbidden  by  any  thing  in  this  decree  to 
express  that  opinion,  and  to  act  upon  it.  I,  therefore,  think  my- 
self not  only  at  liberty  but  bound  to  make  the  decision  I  have 
already  intimated.  In  addition  to  all  this,  we  must  recollect,  that, 
at  the  time  when  these  moduses  must  have  had  their  origin,  sup- 
posing them  to  be  valued,  the  place  was  entirely  under  water,  or, 
at  least,  in  such  a -state  that  there  could  not  have  been  any  tithable 
matters  on  a  very  great  part  of  it.  How  then  can  we  look  back 
into  time  immemorial  before  the  time  of  Richard  1.,  to  suppose 
these  parties  had  entered  into  an  agreement  to  make  such  compo- 
sitions as  are  stated  in  the  former  decree  ?  At  that  time  there  could 
have  been  no  prospect  of  the  improvements  which  have  since  taken 
place  in  that  part  of  the  country :  they  are  entirely  owing  to  exer- 
tions which  have  been  recendy  made,  and  which  no  human  fore- 
sight could  have  expected  twenty  years  before  they  commenced. 
These  agreements  made  in  the  Bedford  Level  are  beginning  but  of 
late  to  operate ;  and,  therefore,  it  appears  to  me,  we  cannot  be 
allowed  to  consider  the  payments  which  this  decree  ^contemplates 
in  the  absence  of  those  who  are  the  legal  protectors  of  the  church, 
as  good  against  the  parson,  who,  at  that  time,  as  it  appears  by  his 
own  shewing,  which  is  in  evidence,  was  perfectly  incompetent  to 
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1818.  act  for  huiij»elf.  Under  these  circumstances  I  think  myseU*  bound 
to  direct  an  account  of  all  the  tithable  matters  the  defendants  have, 
except  the  specified  moduses  whidi  I  have  mentioned. 


Jtrttdnson 
RoyUon. 


58  Geo.  III.    A.D.  1818.     Cane. 


Rolls. 

Feb,  18.23.  Cooper  y.  TJioi'pe,     [1  Swanst.  92.] 

Construe.  Under  au  act  for  inclosing  lands  in  the  townships  of  A,,  £.f  and 
cnd«ure  '^•>  directing  the  commissioners  to  allot  to  the  rector  c^the  parish 
act  direct,  of  W.j  in  lieu  of  the  tithes  of  the  townships  of  S.  and  W.<,  so  much 
[^1^^^^  of  the  lands  to  be  inclosed  in  the  township  of  5.,  and  of  the  tithable 
tomllotland  parts  of  the  township  of  W.,  as  should,  (quantity,  quality,  and  situa- 
tithe.  ^^^  considered,)  contain,  or  be  equal  in  value  to,  two-fifteenth  parts 

of  the  tithable  places  thereof;  and  to  make  to  the  rector  of  W^  and 
the  vicar  of  B.j  in  lieu  of  the  tithes  of  a  part  of  the  lands  in  the 
townships  of  «S.  and  A.  to  which  they  were  entitled,  a  like  allot- 
ment, equal  to  two-fifteenths  of  such  lands ;  and  declaring  that, 
after  the  enrolment  of  the  award  of  the  commissioners,  all  tithes 
arising  within  the  lands  inclosed  should  cease :  an  award  by  which 
the  commissioners  allotted  to  the  rector  of  W.  *'  in  lieu  of  the  tithes 
of  &  and  ^."  lands  more  in  quantity  than  two-fifteenths  of  the  lands 
enclosed  in  S.  and  A.y  but  less  than  two-fifteenths  of  die  lands  en- 
closed in  5.,  A.y  and  W,^  without  any  allotment  in  lieu  of  the  tithes 
of  W.f  held  to  be  a  bar  to  the  claim  of  tithes  in  W. ;  and  that  the 
award  was  not  vitiated  by  errors  in  the  allotment,  the  act  having 
directed  the  commissioners,  in  estimating  the  proportion,  to  have 
regard  to  quality  and  situation ;  deficiency  in  quantity  is  not  proof 
of  error. 


P.  58  Geo.  III.    A.D.  1818.     Scac. 
April  13.  Wright  V.  Souihwood.     [Dan.  i37.] 

•6.0.  This  was  a  bill  by  the  lessee  of  u  vicar  against  the  defi^ants, 

A  Yicar^^  occupicrs,  for  an  account  of  tithes  of  hay  and  small  tithes.  The 
without  defendants  admitted  the  vicar's  general  right,  but  alleged  that  cer- 
eodow^  *  ^^^  lands  described  in  their  answer  were  subject  to  moduses  Bar 
ment,  hav.  yarious  articles  enumerated ;  but  the  only  evidence  produced  in 
that  he  is  support  of  the  fttoduses  was  that  of  the  parish  clerk,  who  deposed 
^"^^1  ^^^^  ^^  ^^^  resided  in  the  parish  all  his  life,  except  four  years,  and 
lias  made'  that,  during  the  whole  pf  his  remembrance  of  the  parish,  there  bad 
wx^  prima  j^j^u  pj^jj  ^^  jjjg  vicar  by  the  owners  of  estates,  when  they  occupied 
and  the  de-  the  same,  6J.  in  the  pound,  according  as  they  were  rated  to  the 
miisrihew  P^^r;  and  by  the  renters  of  estates  of  Is.  in  the  pound  upon  the 
fais  exemp.  annual  rack  rent,  in  lieu  of  the  tithes  of  all  tithable  matters,  except 
bTst  mtM^    ^^^  ^^^  wood    Vpotx  this  evidence  the  question  arose,  whether 
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the  piamtiiF-as  lessee,  had  made  such  a  primd  Jacie  esse  as  the  de-      1818. 
fendant  was  called  upon  to  answer ;  and  the  Lord  Chief  Baron  held    ""^ZJT 
that  a  vicar,   having  shewn  that  he  is  entitled  generally  to  the         r. 
tithes,  puts  himself  in  the  situation  of  a  rector,  and  that  it  is  for  the  ^^^^^^"'^ 
defendant  to  make  out  his  exemption  in  the  best  manner  he  is  able*  ner  he  is 
That,  although  in  this  ease  there  was  no  proof  of  endowment,  yet 
there  was  evidence  of  perception  of  tithes  in  kind ;  that  what  the 
witness  had  stated  was  not  to  the  law,  but  to  the  fact ;  and  that 
the  payments  estimated  by  the  poor's  rate  (a)  and  rack-rent  must 
vary  constantly ;  that  there  was  no  evidence  of  a  moduSf  but  a  general 
payment  in  lieu  of  tithes;  and  that,  therefore,  the  plaintiff  had  made 
out  a  clear  prima  Jacie  title  to  all  the  tithes  demised  to  him. 


P.  58Geo.III.    A.D.  1818.     Scac. 

Pom/ret  v.  Hales.    [Dan.  141.]  ^y»rtf  27. ' 

Upon  an  objection  taken  in  this  case,  the  Lord  Chief  Baron  held  Where  a 

that  where  a  bill  has  been  amended,  the  original  bill  cannot  be  ^'JS^"' 

read  as  evidence  to  prove  what  the  plaintiff  considered  his  rights  theorigMal 

to  be  at  the  time  of  filing  it,  for  the  amended  bill  is  the  bill  upon  |^  ^*»"** 


record.     His  Lordship  also  observed,  upon  dismissing  a  cross-bill  M«vMriie» 

to  establish  modnses  at  the  hearing  upon  the  merits,  that  it  was  in-  wh^Uw 

correctly  framed;  -fliat,  properly,  a  bill  to  establish  a  modus  should  P^°^ 
be  brought  by  owners  and  occupiers  on  behalf  of  themselves  and  of  faisrigfatytD 

all  other  owners  and  occupiers  of  lands  within  the  parish,  and  not  ^^5* 

as  alleged  by  sofne  of  the  owners  and  occupiers;  and  that  the  ordi-  filing  it. 

ary,  as  being  the  person  to  protect  the  rights  of  the  church,  should  ^^JJJ^, 

always  be  a  party.  modut 

•        ihottldlM 
brought  by  owners  and  occupiers  of  lands,  &c.  on  behalf  of  themselves  and  all  other,  &c.  and  tbe  or<> 
dinary  must  be  a  furty. 


M.  59  Geo.  in.    A.D.  1818.     C.  B. 

Gansofi  v.  Wells.     [8  Taunt.  543.]  Nop.  11. 

The  plaintiff,  who  had  contracted  with  the  rector  of  a  parish  for  '^Jj'T*  ^ 

the  titlies  of  certain  closes  for  one  year,  brought  his  action  against  parol  of  cer- 

die  defendant,  the  occupier,  for  not  setting  out  tithes.     Upon  the  ^^^^^T* 

trial  of  the  cause  before  Dallas  C.  J.,  at  the  Norfolk  summer  assizes,  rector  lets 

1818,  it  was  proved,  tliat  the  defendant  had,  in  a  preceding  year,  ^^^^^ 

paid  a  compensation  for  tithes  to  the  plaintiff;  but  it  also  appeared,  lots  cmy 

that  the  rector  was  in  the  habit  of  annually  setting  up  to  sale,  by  J^j^^^ 


auction  in  several  lots,  the  Uthes  of  every  separate  dose  in  this  ^^  ^ 
parish.     For  the  ddendant  it  was  objected,  that  the  plaintiff  did  noovvr  mi 

(a)  Sc«  Walim'  v.  Hdman,  4  3Pri.  171.  fupra* 

Pp   4 
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IS  IS.     not  shew  a  sufficient  title  to  the  tithes  to  enable  him  to  recover^ 

"TT  unless  he  derived  it  from  the  rector  by  some  instrument  in  writing; 

▼.         but  Dallas  C.  J.,   referring  to  the  case  of  Hartridge  v.  Gibb$  (a), 

^^'  held  that  it  was  sufficient  proof  of  tide,  that  the  defendants  had 
sut.  8&3  paid  the  plaintiff  a  composition  for  tithe  in  a  preceding  year. 
fli%^    After  verdict  for  plaintiff, 

out  tithes,  Copley  Seijeant,  moved  to  set  it  aside  and  have  a  new  trial,  upon 
tlmtl^'^re^  the  ground  that  the  plaintiff's  title  could  not  be  presumed.  But 
cenred  pay-  the  court  held,  that,  as  the  point  had  not  been  made  at  the  trial, 

ment  for  .  ,  ,  .     . 

tithes  in  a     they  could  not  entertam  it  now. 

former 

year.     Per  Dallas  C.J.  at  Nisi  Prius. 


Sittings  after  Tr.  58  Geo.  III.     A.D.  1818.     Scac. 

June  26.  Whyman  v.  Legb.     [6  Pri.  88.] 

Where  a  This  was  a  demurrer  to  a  bill  filed  for  a  discovery  of  the  de- 

dCTQmd  fendant's  tide  to  certain  tithes  for  an  account  of  which  he  had  filed 

gwierallyto  a  bill  as  impropriate  rectory  of  Presibtin/y  in  the  county  of  Chester. 

diicoyM^,  '^^^  present  plaintiff's  bill  charged  that  the  said  suit  was  still  de- 

aato  whe-  pending;  and  that  the  present  defendant  had  had  hi  his  possession 

not  deeds,  Certain  conveyances,  &c.  by  which  he,  or  the  person  entitled  to  the 

&c.  in  his  tithes  sought,  had  conveyed  or  intended  to  convey  them,  and  that 

destructive  the  Said  tithes  were  not  sufficiently  conveyed  to  the  defendant,  &c. ; 

^*V^®'  that  certain  conveyances  (described),  wherein  the  tithes  had  been 

woi*  parts  conveyed,  were  inconsistent  with  any  title  being  in  the  defendant, 

of  the  bill  jjjj  J  ^i^g^  gy^jj  deedg  ^gj.g  in  hig  possession,  &c. ;  that  the  said  tithes 

ought  to  be  had  been  severed  and  devised  for  a  term  of  four  hundred  years  still 
tbedemur'  outstanding,  chargeable  with  certain  annuities,  and  not  vested  in 
rerwaso▼eI^•  defendant ;  and  that  there  were  other  outstanding  terms,  and  divers 
^ofidivo  family  setdements  affecting  the  right  to  the  said  tithes,  whereby  it 
to  withdraw  would  appear  that  the  defendant  was  not  entitled  thereto, 
ijarticu^-  '^^^  "^''^  ^^^^  Stated,  that  within  a  certain  township  within  the 
ly,  and  an-  said  rcctory  there  was  a  modus^  on  the  part  of  the  occupiers,  who 
^yment  of  had  corn  and  hay  on  their  lands,  of  a  tenth  kiver  or  ryder  (a  quantity 
taW  cosis  as  ^f  ten  sheaves)  in  lieu  of  the  tithes  of  com  and  hay ;  and  as  to 

between 

party  and  the  occupiers  whose  lands  produced  hay  and  no  com,  6d.  for  every 
P^^y*  ,  day's  math  of  upland,  and  Is.  for  every  day's  math  of  watered  mea- 
tnurrer  dow,  an4  the  day's  math  being  half  an  acre  of  customary,  or  an 
r^fen^t  *^*'®  ^^  statute  measure ;  and  that  the  defendant  had  in  his  po8^ 
being  enti-  session  or  pow^er,  divers  books,  &c.  which  would  prove  and  establish 
htosdf*of*  ^®  ^^*^  modus f  and  which  he  refused  to  produce, 
instruments  To  tliat  bill  the  defendant  filed  a  general  demurrer,  which  came 
•BMion^Sa  ^^  ^^  ^  argued  in  the  preceding  Easter  Term. 

(<ij  S  Selw.  N.P,  1250.  (5th  edit.) 
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Tlie  court  held,  that  the  bill,  having  stated  that  there  existed  a     181 8, 
modusj  required  an  answer,  as  to  that  part  at  least,  and  that  the   "J^T^j* 
general  demurrer  must,  therefore,  be  overruled.  r. 

Leave  was  then  asked  to  withdraw  the  present  demurrer  for  the      -^^ 
pur|K)se  of  confining  it,  and  demurring  more  particularly;  and,  at  plaintiff; 
the  same  time,  answering  such  parts  of  the  bill  as  required  to  be  ^^  ^ 
answered.  ^«  fonnar 

The  application  was  opposed :  for  that  then  a  defendant  might,  oMha^Ss 
on  every  occasion,  first  demur  generally,  and,  having  taken  the  latter  hts 
opinion  of  the  court,   might  withdraw,  and  demur   more  parti- 
cularly according  to   exigencies:    all  which  operates  in  delay  of 
discovery. 

The  court,  liowever,  gave  leave  as  prayed,  on  terms  of  payment 
by  the  defendant  of  full  costs,  to  be  taxed  as  between  party  and 
party,  {a) 

The  second  demurrer  now  came  on  to  be  argued,  which  was  to 
so  much  of  the  bill  only  us  sought  the  discovery  of  the  defendant's 
title-deeds,  taking  the  charges  severally  on  that  point;  and  as  to 
the  charge  of  modiiscsy  and  the  possession  of  papers,  books,  &c. 
which  would  establish  them,  he  answered,  by  submitting  the  point 
to  the  couit,  and  a  denial  of  the  facts. 

Dauncey  and  Spence,  for  the  demurrer,  cited  Buden  v.  Dore  (&), 
Burton  v.  Neville,  {c) 

Clarke  and  yigar^  contra,  cited  Siroud  v.  Deacon  (rf),  Metcalfv. 
Hervey,  (e) 

Richards  Lord  C.  Baron.  —  The  question  put  is  merely,  whether 
the  defendant  has  not  in  his  possession  certain  deeds  which,  if  pro- 
duced, would  shew  that  he  had  no  title.  The  plaintiff  does  not 
ask  the  production  of  the  deeds,  unless  that  should  be  so  in 
point  of  fact ;  unless  he  has  deeds  in  his  possession  which  de- 
stroy his  pretended  title,  and  shew  him  to  be  a  stranger.  Suppose 
that  this  had  been  a  cross-bill  filed  to  establish  a  modus^  on  a  refer- 
ence, or  on  issue,  all  the  deeds  would  be  ordered  to  be  produced ; 
and  why  should  they  not  now  be  enquired  into  ?  This  is  a  very 
different  case  from  an  application  to  inspect  title-deeds.  The 
plaintiff  has  a  right  to  the  benefit  of  any  instrument  in  the  pos- 
session of  the  defendant  which  might  make  in  his  favour;  such,  as 
for  instance,  would  shew  that  be  bad  the  right,  or  that  the  defend- 
ant had  not. 

Graham  and  Garraw^  Barons,  delivered  concurrent  opinions. 

Wood  B.  absent. 

Demurrer  overruled. 

(a)  Sec  1  Sch.  &  Lefr.  a04.  (A)  2  Ves.  444.  (c)  Car's  Equ.  C«.  242. 

(d)  1  Ves.  37.  (*;    I  Vcs.  248. 
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Fetch  ^,     , 

V.  Petchf  Clerk,  v.  DaUon.     [6  Pri.  2S2.] 

DoUon, 

Conflicting  This  was  a  vicar's  bill,  claiming  tithes  of  calves,  milk,  foals, 

^JJg^jj^  pigeons,  turnips,  and  agistment. 

▼icariioi-  The  defendants  set  up  moduses  for  tithes  of  calves  and  milk,  for 

suet  as  of'  ^^^^  ^"^  pigeons ;  as  to  turnips  and  agistment,  they  denied  the 

coune.  vicar's  right,  and  that  he  had  been  endowed  with  those  particular 

defendant  tithes ;  and  that,  if  they  were  payable  at  all,  they  were  payable  to 

examines  xhe  impropriate  rector. 

nesses,  The  impropriate  rector  was  thereupon  made  a  party  defendant ; 

whose  tes-  ^y|^Q  stated,  in  his  answer,  that  he  was  entitled  to,  and  had  received 

timony  is  . 

inadmis-      the  tithes  as  alleged  by  the  defendants, 
^le,  as  »pjjg  evidence  was  extremely  conflictinir. 

being  occu-  •'  .  i  i. 

piers  of  Richards  C.  B.  —  (Having  stated  the  parties  and  pleadings),  took 

IJIJ^jIJ^"   up  the  case  on  the  evidence,  which  he  considered  on  both  sides  in 
the  court      detail ;  and  then  observed,  that  all  the  tithes,  turnips,  and  agist- 
the  phdntiir  "^^nt  in  question  must  belong  either  to  the  vicar,  or  impropriator, 
his  costs  of  for  no  exemption  is  attempted  to  be  set  up.     The  first  enquiry, 
depontions,  therefore,  will  be,  whether,  on  the  evidence,  they  were  ^hewn  to  be 
independ-    in  the  rector,  or  the  vicar  ?    And  there  is  proof  of  actual  percep- 
fcniit  of      tion  of  tithes  of  those  matters  by  the  plaintiff,  and  the  rector  himself 
the  cause.     Jqcs  not  affect  to  give  any  evidence  of  his  right  in  support  of  his 
claim.     I  am  the  more  particular  and  minute  in  dwelling  on  the 
evidence  which  I  have  read,  because  this  is  a  question  depending 
wholly  on  the  proof  of  usage,  and  as  far  as  I  have  gone,  the  plain- 
tiff has  certainly  made  out  a  very  unusually  strong  case  by  his  parol 
evidence  alone,  and  one  wliich  demands  extraordinary  attention. 
Then  he  produces  terriers,  stating  him  to  be  entitled  to  all  small 
tithes,  excepting  only  wool  and  lamb.     The  great  difficulty  in  this 
case  arises  from  the  same  person  having  been  so  long  accustomed 
to  receive  both  the  rectorial  and  vicarial  tithes ;  and  that  diflScutty 
can  only  be  solved  by  ascertaining  what  it  is  which,  in  point  of 
fact,  belongs  to  the  rector,  and  what  to  the  vicar;  and  that  is  to  be 
done  by  taking  the  witnesses'  understanding  of  what  were  the 
several  rights  of  each,  and  further  by  the  apportionment  of  the 
rent  paid  by  the  tithe-takers,  confirmed  by  the  rector's  own  repre- 
sentation of  his  rights.      But  \   am   bound  to  hear  and  bdieve 
judicially  all  the  evidence  offered  on  both  sides ;  and  strong  as  the 
plaintifPs  case  is,  and  confirmed  also  as  it  is  by  the  terriers,  the 
defendants  have  also  given  evidence   which  has  great  claim  to 
attention.     They  have  also  adduced  evidence  of  non-payment  of 
those  dthes  to  the  vicar,  and  of  payment  to  the  impropriator. 
They  also  produced  terriers,  stating  the  vicar  to  be  entitled  to 


Dalton. 
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certain  tithes  speciatm,  and  to  certain  mon^  payments  correspond-     1819. 
ing  with  the  moduses  sei  up  by  the  defendants. 

They,  however,  also  go  in  that  respect  and  others  to  establish  ^  y. 
the  right  of  the  vicar  to  the  tithes ;  but  then  they  are  evidence  to  a 
^aertaiu  extent  in  &vour  of  the  moduses.  Some  of  them  are  signed 
by  Sormefr  vicars,  though  one,  indeed,  rather  con6rms  the  plaintifTs 
title  to  all  the  small  tithes.  Here,  however,  I  cannot  help  express- 
ing my  very  great  regret  to  find  that  of  so  many  witnesses  which 
have  been  examined  for  the  defendant  to  prove  the  usage  relied  on 
by  him,  two  only  are  admissible  for  that  purpose.  AH  the  rest 
are  occupiers  of  land  within  the  parish,  and,  therefore,  clearly  their 
evidence  cannot  be  read  here.  Now  that  is  certainly  a  case  of 
extreme  hardship  on  a  plaintiff  who  is  obliged  to  take  copies  of 
such  depositions,  although  they  are,  after  all,  of  no  use  to  any  party. 
I  shall  most  assuredly  endeavour,  in  this  case,  to  make  the  party 
who  has  been  the  author  of  so  much  inconvenience,  bear,  at  least, 
some  of  the  expence  of  which  it  roust  be  the  cause.  Of  the 
evidence  offered,  there  is  sufficient  to  prevent  my  taking  implicidy 
the  vicar's  terriers,  particularly  as  his  predecessors  have  signed  the 
terriers  produced  by  the  defendants.  It  is  impossible  for  me  to 
say  to  which  the  controlling  credit  is  to  be  given.  I  shall,  there- 
fere,  order  she  customary  payments  for  the  cow  and  the  foal  to  be 
tried.  I  am  not  aware  that  a  vicar  is  entitled  to  issues  as  of  course, 
and  I  know  that  till  of  late  years  it  was  not  so  settled ;  but,  in  the 
present  case,  he  is  entitled ;  as  to  the  tithe  of  turnips  and  agistment, 
the  witnesses  for  the  plaintiff  negative  the  answers :  and,  on  the 
evidence  being  read  by  him,  I  think  he  is  entitied  to  an  account 
of  those  tithes,  and  with  costs.  As  to  the  pigeons,  it  does  not  ap- 
pear that  any  of  the  defendants  have  taken  any  quantity  therefrom, 
dierelbre  there  can  be  no  enquiry  directed  as  to  them.  As  to 
liie  payments  to  be  tried,  the  costs  and  further  directions  to  be 
reserved. 

On  the  subject  of  the  costs  of  the  depositions  by  the  defendant's 
witnesses,  I  must  order  that  the  defendants  pay  the  plaintiff  his 
costs  of  all  such  of  them  as  could  not  have  been  read,  and  must 
be  paid  to  him  independently  of  any  further  consideration  of  the 
cause.  Decree  accordingly. 


Sittings  after  M.  59  Geo.  III.     A.  D.  1819.     Scac. 

HaU  and  another  v.  MaUln/.    [6  PrL  240.]  j^^  j3 

This  bill  was  filed  by  the  pliunti£&,  lessees  of  the  prebendary  of  It  is  fnu- 
Stawe  in  Lindsei/j  and  Ctmyngham  cum  Sicnve  in  Lincolnshire^  for  an  ^^^  ^ 
account  of  tithes,  and  particularly  of  agistment,  and  of  the  lambs  remove 

shctp  and 
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IS19.  and  wool  from  ewes  and  other  sheep  charged  to  have  been  Jraudu^ 

jj^  lentil/  driven  off'  the  defhndanfs  famij  and  to  have  been  lambed  and 

yr  shorn  in  other  places  not  liable  to  tithesj  against  the  defendant  an  oc- 

^'  cupier  of  lands  in  the  parish. 

cwet,  fed  The   defendant,    by  his  answer  admitted    the    plainti£&'  title 

ridi  to  mT-  generally,  but  denied  their  right  to  the  particular  tithes  sought,  exr 

other,  just  cepting  for   the  agistment  of  certain  sheep,   and  other  tithable 

Imnbing  matters  alleged  to  be  covered  by  moduses.     The  answer  then  stated, 

and  rfiear-  ^^^  ^|^g  defendant  had,  for  some  years  past,  occupied,  and  enjoyed, 

•nd  then  and  resided  upon  a  certain  farm  called  Coates^  which  was  tithe-free, 

br^|(  thmn  consisting  of  about  800  acres,  not  situated  in  any  of  the  townships 

mediately  liable  to  pay  tithes  to  the  plaintiffs,  two  miles  distant  from  that 

^^"J^^*  part  of  the  lands  occupied  by  defendant  in  Normanby^  where  the 

istmx  the  farm  buildings  of  defendant  were  situate,  and  where  the  defendant 


dbould  take  depastured  his  sheep ;  and  he  alleged  that  he  had  for  six  years  then 
the  two  best  last  past,  occupied  in  the  said  township  oi  Normanby  on  his  own 
of evoyten,  account,  and  still  held  certain  farms  and  lands  containing  350  acres, 
and  the  par-  or  thereabouts,  and  had  for  two  years  then  last  past,  held  another 
Mit  belt  fBxm  witliin  the  township  of  Normanby^  consisting  of  about  150 
forhittithe,  acres;  but  had  not  during  any  part  of  rfie  six  years  then  last  past. 
The  same  resided  on  any  part  of  such  farm  and  lands  situate  at  Nomianby  but 
%J^!^  f  at  Coates.  He  then  stated,  that  he  in  each  and  every  year  since 
declaration  the  respective  times  last  aforesaid  had  and  kept  on  his  said  farm 
bja defend-  ^^j  lands  such  number  of  cows  as  was  mentioned  in  the  schedule^ 

ant*  ezprsa> 

nve  of  an     and  no  more,  and  which  had  produced  such  number  of  calves,  and 
dd^od'\he  ^^  yielded  to  him  such  quantities  of  milk  as  there  set  forth.     He 
parMn  of     also  pleaded  a  modus  ot  2^d.  for  every  cow  having  a  calf,  in  lieu  of 
ject^,be^  the  tithes  of  calf  and  milk,  and  \\d.  for  every  milch  cow  having 
cause  it  was  no  calf,  in  lieu  of  the  tithes  of  milk  ;  such  two  last  mentioned  pay- 
in  t^^^  ments  being  respectively  in  lieu  and  satisfaction  for  all  tithes  of 
fraud  being  calves  and  milk  arising,  &c.  yearly  and  every  year  within  the  said 
the  oftse.^     township  of  Normanby ;  and  also  that  from  time,  &c.  a  custom  had 
prevailed  within  the  township  of  Normanby  for  the  owner  of  the 
tithes  for  the  time  being  to  receive  and  accept  the  tithes  of  lambs 
dropped  in  the  said  township  in  manner  following:  —  that  is  to  say, 
on  the  third  day  of  Old  May^  in  each  and  every  year,  the  owner  of 
such  lambs  hath  been  accustomed  to  take  the  two  best  out  of  every  ten ; 
and  the  tithing  man,  or  owner  of  the  tithes^  the  third  best.     The 
tithes  of  which  lambs  so  dropped  in  the  said  township  o(  Normanby, 
defendant  had  always  been  ready  and  willing  to  set  out  and  render 
for  plaintiffs,  in  their  respective  proportions,  at  the  time  and  in  the 
manner  last  aforesaid;  although  (he  admitted)  he  had  for  one  or 
two  years,  and  not  more,  to  avoid  litigation,   and  for  no  other 
reason,  permitted  the  plaintiff  {Hall)  to  receive  and  take  the  tithes 
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of  lambs  as  aforesaid  in  the  month  of  August;  insistingy  neverthe-      1819. 
less,  on  the  custom  set  forth.  ^^ 

He  there  set  up  a  modus  of  diree  farthings  for  every  sheep  that  ▼• 
had  died  within  the  said  township  in  each  year ;  and  the  like  sum  ^^^'^h 
for  every  sheep  removed  out  of  the  township  after  Candlemas  in 
each  year,  and  without  being  shorn,  in  lieu  of  the  tithes  of  wool  of 
such  sheep  so  dying  or  being  removed.  The  answer  then  stated, 
that  the  defendant  resided  at  Coalesj  about  two  miles  from  that 
part  of  the  farm  and  lands  occupied  by  him  in  Normaidy^  where  his 
farm  buildings  were  situate,  and  where  his  sheep  were  depastured ; 
and  that  such  sheep  only  as  were  in  that  behalf  specified  in  the 
schedule,  and  which  had  produced  such  quantity  of  wool,  and  of 
the  value  as  is  there  mentioned,  had  been  shorn  in  each  and  every 
year,  within  the  said  township  of  Normatiby^  since  the  plaintifi& 
became  entitled  to  the  tithes  thereof;  but  that  all  the  other  sheep 
of  the  said  defendant  had  been  fed  in  the  said  township  of  Nor^ 
manhij^  during  the  same  time,  and  had  been  removed  therefrom  to 
the  defendants  farm  at  Coates,  and  had  been  driven  back  into  the 
township  oi  Normanby^  at  certain  times  in  the  schedule  mentioned 
and  specified,  and  not  otherwise  having  been  so  fed,  removed,  and 
driven  back  for  the  reasons  thereinafter  mentioned,  and  by  no 
means  for  the  purpose,  or  with  the  design  or  intent  to  defraud  the 
plaintiffs  qftitJies  of  lamb  and  wool,  or  of  any  part  thereof,  (referring 
to  the  schedule  for  the  number  of  sheep  and  ewes  so  removed  as 
aforesaid ;  and  the  quantity  of  wool,  and  the  number  of  Iambs 
and  the  value  of  such  wool  and  lambs  respectively,)  and  he 
stated,  that  he  depastured  and  kept  his  sheep  during  the  winter 
on  winter  feed,  and  that  Normanby  yxis  not  sufficiently  productive 
for  th^ir  nourishment  and  support  during  the  time  of  their  lambing, 
and  that  he  grew  no  turnips  at  Normanby  aforesaid,  or  early  artificial 
grasses,  but  that  he  did  at  Coates;  that  he  had  tig  sheep  cots  at 
Normanby,  a?id  that  for  t/ie  protection  of  the  sheep  at  lambing  time 
such  cots  wete  set  at  Coates  only ,-  that  the  grass  at  Normanby  was 
much  more  fit  for  the  fodder  of  cattle  than  for  the  feed  of  the  sheep, 
and  xoas  therefore  made  use  of  by  him  for  the  foj-me?-  purpose  ;  that 
about  the  month  of  March  it  becomes  necessary  to  clear  the  lands  at 
Normanby,  for  the  purpose  of  taking  in  grazing  beasts,  such  lands 
being  much  better  adapted  for  the  feed  of  beasts  than  that  of  sheep,  and 
that  the  time  when  the  said  lands  at  Normanby  were  ft  to  depasture 
and  feed  the  sheep  of  defendants,  was  not  generally  until  the  months  of 
May  and  June;  that  a  considerable  number  of  the  defendants' 
sheep,  and  such  number  as  the  course  of  the  husbandry  of  defendant 
enabled  him  to  keep  at  Normanby,  at  tlie  shearing  time,  were 
clipped  in  the  said  township  of  Normanby  ;  and  that  the  defendant 
never  had  removed  any  of  his  sheep  from  the  township  of  Noi^ 

5 
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1819.     manl^y  for  any  or  either  of  the  reasons  in  the  bill  mentioned,  but  as 

—  afoi*esai(L     He  then  pleaded  a  modus  of  2d.  for  every  sow  which 

▼.         had  pigged  in   LerU^  in  lieu  of  the  tithes  of  the  pigs  of  such 

^^''^'     sow ;  and  that  it  had  been  the   immemorial  custom,  within  the 

said   township  of  Normanln/^  for  the  owner  of  the  tithes  for  the 

time  being,  to  receive  and    accept  the   tithes   of  the  pigs  of  all 

spws  which  had  not  piggpd   in  Lent^  in  the  same  manner  as  before 

stated,  as  to  the  lambs;  and  a  madm  of  Id.  for  foals.     On  the  part 

of  the  plaintiff   a  witness  deposed,  that  he  had  been  collector  of 

the  tithes  for  about  six  years ;  and  then  deposed  to  nuaierous  facts, 

as  to  the  removal  of  the  sheep  (p.  246.),  adverted  to  by  the  Lord 

G.  Baron  in  delivering  judgment,  as  evidence  of  constructive  fraud 

in  equity. 

Dauncey  and  Roupell  for  the  plaintiffs,  amongst  other  arguments, 
urged  a  declaration  sworn  to  have  been  made  by  the  defendant, 
shewing  a  fraudulent  intention  in  so  removing  his  sheep,  and  con- 
tended that  the  plaintiflFs  would,  both  upon  the  evidence  proving  the 
practice,  and  that  declaration  of  defendant,  be  entided  to  an  account 
Su|m647.    or  at  least  an  issue  to  try  the  fraud,  citing  Boys  v.  EUis, 

The  Lord  Chief  Baron.  —  You  have  hot  alleged  in  your  bill  the 
fact  of  any  conversation,  on  the  subject  of  the  defendant's  fraudulent 
intention  in  removing  the  sheep  having  taken  place ;  and  I  thtil 
therefore  put  that  part  of  the  evidence  out  of  the  case,  according  to 
the  sound  rule  of  pleading  adopted  by  all  courts  of  equity. 

Martin  and  Richards  for  the  defendant. 

Richards  C.  B.  —  (Having  stated  the  object  of  the  bill,  and  that 
it  Di^as  not  necessary  to  enter  into  a  statement  of  the  points  of  dde^ 
because  they  were  admitted  by  the  answer.)  The  chief  defence  is, 
that  there  are  several  vioduses  and  customs  of  tithing  applying  to 
specific  tithes.  The  answer  first  sets  up  a  modus  of  ^\d.  for  every 
cow  having  a  calf,  in  lieu  of  the  tithes  of  calves  and  milk ;  l\d.  pli- 
able on  Easter  Monday^  for  every  milch  cow  having  no  calf,  in  lieu 
of  the  tithe  of  milk;  2d.  for  every  sow  which  had  pigged  in  Lent  s 
and  for  every  sow  which  had  not  then  pigged,  when  the  pigs 
should  be  three  weeks  old,  the  owner  of  such  sow  and  pigs  having 
taken  the  two  best  of  every  ten,  the  tithe  owner  is  to  take  the  third  best  ; 
and  Id.  for  every  foal  within  the  year.  I  do  not  find  that  there  is 
any  evidence  offered  to  contradict  those  money  payments,  and  I ' 
think  that  there  is  proof  sufficient  to  support  them,  I  must  there* 
fore  give  the  plaintifis  an  opportunity  of  carrying  on  the  enquiry 
further  by  issues  or  the  bill  must  be  dismissed. 
'  The  other  prescriptions  pleaded  as  moduses  are  under  different 
circumstances.  With  respect  to  lambs,  the  defendant  asserts  that 
there  is  a  customary  mode  of  rendering  diat  tithe  (his  lordship 
stated  it).  It  is  obvious  that  this  does  not  fall  within  the  l^al 
notion  of  a  modtis.     The  answer  does  not  indeed  affect  to  call  it  a 
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modus^  which  is  in  legal  language  a  money  payment,  or  other  dis-      1619. 
tmct  compensation  in  Ueu  of  tithable  matters.     This,  therefore,  is 
not  a  modus.     It  is,  if  any  thing,  a  manner  of  paying  tithes  in  kind         t. 
for  it  proposes  to  the  parson  to  take  one  in  ten,  but  it  is  a  departure      ^<^^* 
Jrom  the  legal  course  of  rendering  tithes.     It  is  not  more  beneficial 
to  tlie  parson.     On  the  contrary  there  is  no  consideration  for  the 
custom  moving  to  the  tithe*owner,  nor  is  tliere  any  provision  made 
under  the  custom  as  stated  for  any  lambs  under  or  above  the 
number  of  ten.    In  every  view  of  the  case  I  must  say,  I  cannot  con- 
sider it  as  a  legal  mode  of  rendering  the  tithes.     It  is  one  which 
would  deprive  the  parson  of  his  common  law  right*     An  account, 
therefore,  must  be  decreed  of  the  tithe  of  lambs  in  kind,  (a)  As  to 
the  pigs  di?opped  not  in  Lent^  that  alleged  custom  is  liable  to  the 
same  objection ;  there  must,  therefore^  be  an  account  decreed  as  to 
them  also,  for  the  same  reasons ;  for  I  think  it  impossible  to  main- 
tain that  these  customs  are  a  proper  mode  of  rendering  tithes. 
Instead  of  giving  the  plainti£&  a  tenth  at  his  choice,  as  is  the  com- 
mon course  of  tithing,  you  thus  exclude  them  from  the  opportunity 
of  choosing  one  {b)  of  them  which  is  quite  contrary  to  the  mode 
eatablished  by  the  common  law.      Then  as  to  sheep,  the  defend- 
ant also  pleads  ntoduses  of  three  farthings  for  every  sheep  that  had 
died  in  Normanby  within  the  year,  and  for  every  sheep  removed 
out  of  the  township  after  Candlemas^  without  being  shorn,  in  lieu 
of  the  tithe  of  wool*     Now  I  find  infinite  difliculty  in  conceiving 
how  these  payments,  can  be  considered  as  moduses  covering  the 
tithe  of  wool.     The  tithe  of  that  article  does  not  accrue  until  shear- 
ing time,  and  this  money  payment  is  pleaded  to  be  payable  at 
Candlemas^  which  would  be  before  the  wool  tithe  would  be  due. 
It  cannot  therefore  be  a  modus  in  lieu  of  the  tithe  of  wool.      Sup- 
pose the  animal  should  live  beyond   Candlemas,  yet  die  before 
shearing  time ;  in  that  case  as  this  modus  is  set  out,  there  would  be 
no  provision  for  the  clergyman  for  the  feeding  of  such  sheep,  and 
therefore  there  must  be  an  account  of  that  tithe,  and  also  of  the 
tilhe  of  agistment  of  sheep  removed  before  they  were  shorn,  except 
such  as  were  fairly  removed  to  CoateSj  the  defendant's  other  &rm. 
Then  arises  the  point,  with  respect  to  the  question  of  fraud  with 
reference  to  the  sheep  removed.      The  bill  charges  that  the  con- 
duct of  the  defendant  in  that  removal  was  calculated  to  defraud  the 
plaintiflfk)  and  that  it  was  adopted  for  that  purpose ;  unquestionably 
if  tint  charge  were  established^  the  plaintifi*s  would  be  entitled  to 
the  tithes  of  such  removed  sheep,  as  much  as  they  would  have  been 
if.  the  sheep  had  continued  on  the  Normanlnf  farm,  for,  without 
doubt,  if  you  take  away  the  anknals  for  a  while  for  the  purpose  of 

(a)  As  to  this  custom,  t^Bikfotd  T.Sambell,  supra  1058.  Emster,  ffaUs,  1  Wood's 
Decr.S05.  Si^^ni  t.  Aimtntf  3  Wood^s  Dmt.  S61.  ip)  A.  Two? 
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1819.  defrauding  die  tithe-owner,  he  is  not  to  be  a  loser  by  such  • 
21"^  practice ;  and  a  court  of  equity  would  take  care  that  justice  should 
▼•  be  done  him.  Now  that  question  depends  entirely  on  the  evidenee. 
^'  It  is  clear  that  the  farmer  may  remove  them  under  some  circum- 
stances, and  that  he  cannot  under  others ;  and  the  question  there- 
fore is,  what  are  the  circumstances  in  this  case?  (his lordship  then  read 
the  depositions  adverted  to).  It  is  quite  clear  that  great  numbers 
of  lambs  were  kept  in  each  year  at  Normanbyj  for  a  given  period 
of  long  duration,  and  then  after  a  certain  season  removed  thence  to 
Coafesy  and  kept  there  awhile  for  a  shorter  time :  they  were  thea 
brought  back  again  to  Normanby^  and  there  kept  and  fed  for  a 
time,  as  stated  by  the  witness ;  and  on  the  evidence  given,  I  think 
it  very  difficult  to  say  that  there  is  no  fraud  in  such  temporary 
removals  as  have  been  proved  in  this  case,  that  is  in  the  sense  id 
which  we  consider  fraud  in  a  court  of  equity.  It  appears  that 
until  the  year  1813,  the  defendant  farmed  the  tithes  of  Normanhjf^ 
himself,  and  that  the  shearings  before  that  time  were  made  in  Nor* 
manby ;  but  that  in  subsequent  years,  when  his  tenancy  ceased,  he 
then  removed  the  sheep  to  be  shorn  to  CoatcSy  just  before  the  tithe 
was  becoming  due;  that  is,  just  before  shearing  time.  Then 
after  they  were  shorn,  they  were  brought  back  again  to  Nornuaibjfm 
The  same  thing  was  done  with  the  ewes  about  to  bring  forth  iambs. 
They  were  brought  away  from  Normanby  to  Coates^  a  little  before 
they  were  expected  to  Iamb ;  they  dropped  their  lambs  in  Coates, 
and  afterwards  they  and  their  lambs  were  brought  back  again  to 
Normanby,  This  certainly,  therefore,  appears  to  be  a  very  strong 
cose  of  fraud,  and,  as  it  seems  to  me,  when  I  observe  that  there  is 
not  one  word  of  evidence  to  disprove  the  fraud  as  charged  by  the 
bill,  and  there  is  not  the  least  attempt  to  explain  it,  quite  irresist- 
ible. I,  however,  entirely  lay  out  of  this  case  all  that  the  witness 
has  sworn  as  to  the  declaration  of  the  defendant  concerning  the 
fraud,  and  his  confessing  that  it  was  his  intention  to  defraud  the 
tithe-owner ;  and  my  reason  is,  because  there  is  nothing  of  that 
kind  stated  in  the  bill,  so  that  the  defendant  could  have  no  oppor- 
tunity of  answeringor  explaining  it,  and  he  could  not,  therefore,  have 
been  aware  that  any  such  matter  was  intended  to  be  proved,  and 
in  cases  of  fraud,  declarations  of  a  fraudulent  purpose  are  often  the 
very  gists  of  the  case.  He  had  no  sort  of  intimation  of  it,  so  as  to 
enable  him  to  cross-examine  the  witness  on  that  fact.  I  am  the  more 
anxious  to  state  that  we  are  not  now  to  be  allowed  to  enter  upon 
that  part  of  the  evidence  in  this  case,  there  being  no  ground  laid, 
for  it  by  the  allegations  in  the  bill;  because  I  wish  to  have  it 
make  a  due  impression  on  those  who  are  in  the  habit  of  drawing 
pleadings  in  equity,  in  order  that  they  may  take  care  that  that 
which  is  the  gist  of  the  cause  should  be  stated  on  the  record^  for  it 
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18  too  much  for  a  defendant  to  be  overpowered  by  evidence^  which  1819. 
be  could  have  no  idea  from  any  statement  in  the  bill  would  be  j^^ 
brought  forward  at  the  hearing,  when  he  might  otherwise  perhaps  ▼• 
have  been  able,  if  he  had  been  aware  of  it,  to  explain  it  to  the  ^^'^' 
satis&ction  of  the  court  This,  however,  I  am  aware,  is  a  delicate 
matter  for  the  consideration  of  the  pleader,  as  it  is  often  dangerous 
to  reveal  the  evidence  intended  to  be  used ;  but  the  bill  and  answer 
have  very  great  effect  on  the  decision  of  every  cause,  and  although 
we  would  wish  to  avoid  prolixity  and  all  unnecessary  matter,  gener* 
ally  speaking,  yet  it  is  indispensably  necessary  to  state  a  defendant's 
declaration  of  fraud  on  the  record,  if  it  is  mtended  to  be  used 
against  him  on  the  evidence  at  the  hearing.  In  this  case,  that 
declaration  not  being  mentioned  in  the  pleadings,  cannot  be  suffered 
to  be  given  in  evidence  in  the  cause.  For  if  that  acknowledgment 
were  proved  to  be  true,  there  would  be  no  necessity  for  any  further 
proof  on  the  subject.  In  the  present  case,  however,  I  think  the 
evidence  of  fraud  is  abundantly  strong,  without  reference  to  the  evi- 
dence of  the  defendant's  declaration,  which  is  not  warranted  by  the 
pleadings.  I  am  of  opinion,  under  the  circumstances  which  appear 
by  clear  legitimate  evidence,  the  fraud  is  here  sufficiently  apparent : 
but  I  must  repeat  that  although  it  may  not  be  generally  necessary 
to  state  on  the  record  declarations  hf  the  defendant,  yet  in  a  case 
charging  fraud,  where  such  declarations  are  oflen  the  gist  of  the 
cause,  great  injustice  would  be  done  to  the  party  if  evidence  were 
received  of  such  declaration  where  they  are  not  charged  in  the  bill. 
In  the  case  of  Evans  v.  Bicknell  {a)  the  Lord  Chancellor,  very 
soon  after  he  came  to  the  great  seal,  so  determined,  on  occasion  of 
an  attempt  to  introduce  evidence  of  this  kind,  without  previous  inti« 
mation  to  the  party  against  whom  it  was  used,  by  alleging  it  in  the 
bill.  He  has  held  the  same  opinion,  I  believe,  ever  since,  and  no 
man  can  differ  from  him  m  thinking  that  such  a  thing  cannot  be  , 
done.  There  must  be  an  account  of  the  tithe  of  lambs,  and  of  the 
wool  of  such  sheep  as  were  removed  in  the  several  years  mentioned 
in  the  bill  before  they  were  shorn,  and  of  the  agistment  of  such 
sheep,  except  those  which  were  removed  to  Coates  to  be  shorn. 

Decree  accordingly. 


Sittings  after  M.  59  Geo.  III.     A.  D:  1 8 1 9.    Scac. 

Driffield  v.  Orrell  dnd  Garse.     [6  Pri.  324.]  Jan.  ie. 

This  bill  was  filed  by  the  vicar  oiPrescott^  in  the  county  of  Xan-  \modu$ 
caster^  against  the  defendants  occupiers  of  land  within  the  township  JSit  in  Seu 
of  Parr  in  that  parish,  for  an  account  of  hay  and  small  tithes  ge*  of  titfae-bay 

(a)  6  V4i.I74< 

Vol.  IV.  Q  q 


OrrtO. 
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1819.  nerall}'.  The  defenilants,  admitting  plain tifTs  general  tide»  in 
j)^gi^  jt>int  answer  alleged  tliat  Orrdl  occupied  a  certain  iann  in  the  town- 
V.  ship  called,  &c.,  and  certain  lands  there  called  the  demesne  of  JRsrr 
Hall,  consistuig  of,  &c.,  and  that  Garse  occupied  a  fiirm  there  con* 
and  all  sisting  o^  &c.,  forty-two  of  those  being  part  of  the  demesne  of  Parr 
tenot!^'  ^^  &c.,  and  that  there  was  due  and  payable  to  the  vicar  of  the 
portj^  by  said  parish,  or  to  the  person  entitled  to  receive  t\\e  vicarial  dues  (a), 
^H^aLnt  o"  Easter  Mmdat/,  by  the  owner  of  the  farm  called  Parr  Halt,  an 
far  ^f,*^'  annual  sum  of  1 3s.  W.,  in  lieu  of  tithes  in  kind  of  all  hay  yearly  made, 
with  noa-  &c^  from  off  Innds  within  the  said  township  of  Parr,  and  for  and  in 
payment  of  ^^  ^f  //^^  ^/^^^^  /,,  jj./,,^/  ^y  ^//  ///^^^  mattn'S  and  things,  the  tithes 

hay  m  kind,      ,  /.  ,  - 

atanf/tmall  vohereofare  usually  repnted  a?id  held  to  be  small  tithes,  yearly  commg, 
in^nd  ^  &C.,  upon  and  from  off  all  lands  within  the  said  parcel  of  the  said 
tub  modo.     demesne  of  Pan-  Hall. 

i^daa pay.  ^^^Y  ^^o  Set  up  the  following  moduses  as  payable  by  the  ooti- 
able  by  tho  piers  of  lands  within  tlie  said  township  of  Parr,  not  being  within, 
thTparticiu  ^^  Parcel  of  the  said  demesne  of  Parr  Hall :  5s.  for  every  married 
lar  estate,  man  residing  on  such  lands,  in  lieu  of  Easter  offerings  for  each 
Mid  to"''*'  marrietl  man  and  his  wife;  \d.  for  every  barren  cow;  and  \\d.  for 
coTcr,  held  evecy  cow  not  barren,  in  lieu  of  the  tithes  in  kind  of  milk  and  calves 
^i^ts  of  all  cows  on  all  such  lands;  and  6d.  for  every  colt  in  lien,  &c. 
laid  as  mo-  The  witnesses  examined  for  the  defendants,  in  support  of  the 
ijj^^  first  modus  of  \Ss.  ^d.,  proved  that  no  tithe  of  hay,  or  small  tithes^ 
called  by  had  by  them,  or  by  any  other  person,  to  their  knowledge,  been 
nesses  com-  P^i^  'or  the  lands  within  the  demesne  of  Parr  Hall,  either  in  kind, 


potin^f     or  sub  tnodo.     Old  deeds  were  also  produced  in  evidence,  wherein 

have  been     the  13s.  4td.  was  mentioned  as  payable  to  the  vicar  for  and  as  a  jvrv- 

"?^J?*°**^,     scriptive  rent  (some  of  them  stating  it  to  be  a  modus)  for  the  tithe 

held  suffi.     of  hay  a7id  all  small  tithes  in  Parr.     And  several  receipts  (from 

proved  to      ^'^^'^  to  18 1 5)  were  put  in,  as  given  by  the  vicar,  to  the  proprieton 

be  esta.       of  Parr  H(dl,  for  that  sum,  stating  it  to  be  a  prescription  for  tithe 

modmeu      '^^^^  saying  nothing  of  other  tithes.     The  witnesses  examined  to 

prove  the  otlier  sums  of  money  set  up  as  moduses,  proved  die 

uniform  payments  during  memory ;    but  they  universally  called 

them  compositiotis ;  and  stated  that  they  were  demanded  as  ccm^ 

positions.     No  evidence  was  offered  on  the  part  of  the  plaintiff  to 

impeach  or  vary  the  payment,  or  to  shew  their  origin  to  have  been 

since  legal  memory.     To  that  evidence  die  plaintiffs  opposed  the 

parliamentary  survey  and  other  ancient  public  documents,  wherein 

the  tithes  were  estimated,  and  said  to  be  payable  to  the  vicar;  am 

no  mention  was  made  of  the  ilemesrxc  of  Parr  Hall,  or  of  any  ywMb 

payable  for  the  t lilies  from  that  estate. 


(a)  An  objection  being  token,  though  not  tliat  the  objection  had  been  over.ruled  in  this co 
much  insisted  on,  to  a  modut  laid  to  be  pa^'abie  in  the  case  of  an  answer,  on  grounds  with  id 
tor  Ticarial  dues,  the  Lord  Chief  Boron  obsonred,     hewassatisiied.   Se6Prepottw.£ennet,nqrrmll 
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Daunay  and  Roupellt  for  the  plaintiff  1819. 

Martin  and  Shadwell^  for  the  defendants.  Dtrndd 

Richards  Lord  C.  Baron.  —  The  plaintiff's  title  being  admitted,  ^  ▼. 
the  question  is  the  validity  of  the  moduses  which  have  been  set  up 
by  way  of  defence  to  his  claim.  As  to  the  objection  which  has 
been  taken  to  the  first  being  laid  as  payable  by  the  owner  of  the 
estate,  which  it  is  said  to  cover,  I  should  certainly  have  considered 
that  as  at  least  a  very  doubtful  point.  It  appears,  hgwever,  that 
there  is  a  case  (a)  which  has  decided  that  that  is  sufficient ;  and  as 
that  is  so,  it  may  be  better  to  abide  by  the  determination  which 
we  find,  establishing  a  point,  although  it  may  not  consbt  with 
the  just  sense  of  the  thing,  according  to  one's  own  particular  view 
of  it,  than  to  disturb  an  established  inile.  On  the  evidence,  how- 
ever, I  think  the  first  modus  cannot  be  supported  to  the  extent  at 
which  it  is  laid.  It  is  alleged  to  be  in  lieu  of  hay  and  small  tithes ; 
the  proof  is  merely  that  no  tithe  of  hay  and  of  other  matters  usuaUy 
called  small  tithes,  have  ever  been  paid  by  the  occupiers  of  lands, 
either  in  kind  or  sid)  modo ;  and  that  would  certainly  be  insufficient, 
even  if  there  were  not  evidence  to  shew  that  the  modus  is  payable 
in  lieu  of  hay^^  o^|y.  As  the  prescription,  therefore,  is  laid,  it  is 
larger  than  that  proved  by  the  evidence,  so  that  it  is  thus  not  sup- 
ported by  the  proof,  and  the  plaintiff  is  consequently  entitied  to  an 
account  of  the  tithe  of  hay  and  all  small  tithes.  As  to  the  other 
moduses^  there  is  no  objection  made  to  their  amount  The  only 
question  is,  whether  there  is  sufficient  evidence  to  support  them  ? 
There  is  certainly  proof  of  their  having  been  uniformly  paid  for  a 
very  great  length  of  time ;  but  then  it  is  urged,  that  they  are  merely 
compositions^  and  that  they  are  expressly  stated  to  be  so  by  wit- 
nesses. But  I  think  that  tiiat  cannot  be  considered  as  invalidating 
a  defence  of  modus^  or  as  a  failure  of  proof.  It  is  said,  that  there 
are  no  cases  wherein  a  money  payment  in  lieu  of  tithes,  which  is 
expressly  called  composition  by  all  the  witnesses  called  to  establish 
it  as  a  moduSf  has  been  sent  to  an  issue.  If  there  be  not,  1  should 
be  ashamed  of  the  limits  of  my  authority,  if  I  could  not  make  one. 
I^  indeed,  there  were  any  case  deciding  the  other  way,  I  should, 
perhaps,  abide  by  it,  but  I  should  do  so  with  great  reluctance.  It 
was  also  said,  that  no  terrier  had  been  produced  in  evidence  in 
support  of  the  moduses ;  but  there  is,  I  think,  very  sufficient  evi- 
dence without.  I  have  the  actual  continued  payment  of  the  same 
sums,  and  acceptance  of  them  by  the  vicars.  They  are  small 
enough  to  be  modusesy  and  there  is  no  eiddence  varying  the  pay- 
ment, or  shewing  when  it  was  not  made.  I  am,  therefore,  bound 
to  say,  that  there  is  sufficient  evidence  to  enable  me  to  decide  here 

I 

(•)  Ord  V.  Clarke f  Antlr.  6S8.  Jiifira  1437.. 
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1819.  in  favour  of  those  moduses.  As  to  the  fiwA  of  the  parliamentary  «ur- 
jhjffuid  ^'^y  "®^  referring  to  the  moduses^  there  is  nothing  in  that  when 
^\  opposed  to  the  proof  of  actual  payment.  Had  that  document, 
although  it  is  certainly  entitled  to  great  respect  on  some  questions, 
even  stated  that  there  was  no  modus,  it  would  not,  as  being  on  that 
subject  res  inter  alios  acta,  be  strong  enough  to  overpower  the  posi- 
tive evidence  of  actual  payment,  still  less  is  the  mere  omission  to 
mention  it  sufficient. 

Decree.  —  An  account  of  the  tithe  of  hay  arising  within  the 
township  of  Parr;   and  of  small  tithes,    admitted  by  the 
answer  arising  within  the  demesne  of  Parr,  with  costs. 
Issues  as  to  the  other  moduses. 


59Geo.III.    A.D.1819.    Scac. 

2^1**29/  Dorman  v.  Currey  and  others.     [Dan,  194.] 

S.C.  This  was  a  bill  for  tithes  by  the  lessees  under  the  Bishop  of 

4i  T*ri    1Q4  *f  '  * 

by  the  name  Rochester,  of  the  rectory  o(  Dartford  in  the  county  o(  Kent,  against 
^Dormnn  certain  occupiers  of  lands  within  that  parish.  *The  principal 
caover,  question  in  the  cause  was,  whether  clover,  tares,  lucem,  and  other 
^■"■JJj^d  articles  of  that  description  cut  for  green  meat,  and  given  to  horses 
gHMMs  cut  used  in  husbandry,  were  tithable  ?  The  charge  in  the  bill  was, 
green,  and     «  ^y^^^  ^^^y^  p^j^  ^f  ^j^^  clover,  tares,  Itwem,  and  other  articles  cut 

giTen  to  '  w  9  f 

ciMle  em-  for  green  meat  by  the  defendants,  as  had  been  consumed  by  their 
fatu^dnr  ^^^^^  employed  in  husbandry,  were  unnecessarily  consumed  by 
■re  liable  to  such  horses,  and  were  given  by  the  defendants  to  such  horses,  with 
occupf^  the  intent  to  defraud  the  plaintiffs  of  the  tithes  thereof;  inasmuch  as 
luiTe  suffi.  the  defendants  had  on  their  lands,  in  each  of  the  years  when  thqr 
^uwroT  g^^^  ^^^^  articles  to  their  horses,  a  sufficient  quantity  of  fodder 
anydcscrip-  for  such  horses,  exclusive  of  the  articles  so  cut  for  green  meat;  and 
their  main-  '^^^  sold  and  disposed  of,  or  applied  for  other  purposes  than  finr 
^J"<*»  the  food  and  support  of  their  husbandry  horses,  quantities  of  hay 
they  were  and  fodder,  the  produce  of  their  respective  farms,  which  might 
to'tith  ***^*  have  been  consumed  for  food  by  such  horses.  It  also  charged  that 
where  (he  defendants  had,  in  such  years,  sufficient  pasturage  on  their  respec- 
h^a  wffi.  ^^^®  lands  within  the  parish  for  their  husbandry  horses,  and  tbkt 
cient  quan-  sucli  liorses  might  have  been  depastured  thereon,  but  that  the  de- 
grown  on^  fendants,  with  the  intent  of  defrauding,  &c.,  used  such  pasturage^ 
the  pre-  and  permitted  the  same  to  be  used  for  other  purposes  than  the  de- 
dud^  of  pasturing  of  their  husbandry  horses. 

the  green  The  defendants,  by  their  answers,  admitted  that,  although  they 

be  had  sold  ^ad  not  sufficient  pasturage  of  a  proper  quality  upon  their  fiuiiis 

and  other,  gnd  lands  within  the  parish  for  the  support  of  the  horses  kept  hj 

plied.  them  for  liusbandry  horses ;  yet  that  they  hml  and  grew  on  tlieir 
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respective  farms  and  Iand%  in  each  of  the  years  when  they  gave      1819. 
the  articles  cut  for  green  meat  to  their  horses  employed  in  bus-    jDt,rnum 
bandry,  a  sufficient  quantity  of  hay  and  other  dry  food  (if  such  dry        v. 
food  was  meant  by  the  word /odder  in  the  bill),  exclusive  of  the     ^^"'''^ 
articles  cut  for  green  meat,  and  had  sold  and  applied  divers  quan- 
tities thereof  for  the  support  or  food  of  their  sheep,  cows,  and  other 
stock,  and  for  other  purposes. 

Martin  and  Boupelly  for  the  plaintiffs. 

Dauncey,  Shadwellj  and  Pemberton,  for  the  defendants. 

7%e  Lord  C  Baron.  —  This  is  a  suit  instituted  against  the  de 
fendants  for  tithes;  and  the  single  question  now  remaining  to  be 
decided  is,  whether  the  plaintiff  is  entitled  to  the  tithe  of  green 
grass,  vetches,  and  tares,  which  have  been  cut  and  given  to  agri- 
cultural cattle,  that  is,  cattle  who  are  employed  in  husbandry. 
That  tithes  are  due,  primd  Jacie^  for  all  grass  that  is  severed  from 
the  ground  may  be  considered  as  a  trubm ;  and  it  has  not  been 
disputed ;  but  whether  it  is  tithable  in  the  present  case  is  a  question 
which  has  not,  as  far  as  I  can  find,  been  expressly  decided;  and  we 
must,  therefore,  look  with  attention  to  the  cases,  which  belong  to 
this  part  of  the  tithe  law,  and  draw  from  them  such  conclusions  as 
seem  to  be  the  most  consistent.  The  fact  of  this  case,  as  admitted 
between  the  parties,  appears  to  be  that  the  green  food,  if  I  may 
so  call  it,  was  not  more  than  sufficient  to  feed  these  cattle ;  but  that 
there  was  dry  food,  such  as  hay,  for  instance,  in  the  possession  of 
the  occupier  amply  sufficient  As  I  said  before,  the  liability  of 
the  article  to  render  tithe  is  clear,  prima  Jacie  ;  and  it  lies  upon  the 
occupier  to  prove  an  exemption,  or  something  in  the  nature  of  an 
exemption,  to  exempt  him  from  it.  He  states  here  that,  *^  inas- 
much as  the  green  food  thus  separated,  or  to  be  separated,  was  not 
more  than  sufficient  to  feed  the  cattle;  and  as  those  cattle  were 
employed  in  agricultural  purposes,  and  by  that  means  must  neces- 
sarily contribute  to  increase  the  other  tithable  matters,  tithe  could 
not  be  paid^for  it ;  and  that  notwithstanding  the  sufficiency  of  other 
food,  such  as  hay,  &c."  There  is  a  great  deal  of  hesitation  in  ih% 
earlier  cases  on  the  subject  of  agistment  itself:  there  is  no  doubts 
that  tithe  of  agistment  was  due  from  all  dme ;  but  it  is  equally 
true,  that  the  tithe  of  agistment  was  very  seldom  paid  in  many, 
parts  of  this  kingdom.  The  demand  of  the  tithe  of  agistment  was 
first  made  within  my  own  pn>fessional  memory :  I  believe  I  pre- 
pared the  first  bill  which  was  filed  for  the  purpose  of  compelling 
the  payment  of  it.  It  is  stated  in  Cro^  Eliz.  1 39.  that  **  Godfret/ 
moved  that  no  tithes  by  the  law  are  payable  for  beasts  agisted ; 
but  all  the  court  held,  that  for  beasts  agisted  for  hire,  or  for  dry 
cattle  which  are  depastured  to  be  sold,  tithes  shall  be  paid ;  but  for 
dry  cattle  reared  for  the  plough,  or  to  be  expended  in  the  house, 
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1819.    no  tithes  shall  be  paid  for  them.'*    This  shews  that  tboagh  die 

J)^^^^^'   law  was  then  as  it  is  now,  yet  it  was  not  until  lately  a  qncithAi 

▼•        much  in  the  habits  of  the  court.    The  first  case  I  find  AaC  bean 

SmikSSB.  ^P^^  ^^6  present  is  a  case  that  has  been  cited,  of  Perry  ▼•  Saam.{a) 
It  is  a  case  which  has  been  much  relied  upon,  but  it  is  Tery  diffi- 
cult tor  know  what  is  really  the  object  of  it  as  stated  in  CrtK  EUm* 
whether  the  tares  were  cut  and  given  to  the  cattle  in  a  state  of 
severance  or  not,  does  not,  I  think,  appear  in  a  satis&ctoiy  man- 
ner. The  case  is  also  stated,  though  with  some  variation.  2  Leon*  27. 

angnieos.  Then  there  is  a  case  of  Webb  v.  Warner,  (ft)  2  Joe,  1.,  in  which  it  is 
stated,  that  *^  the  inhabitants  of  divers  marshes  and  fenny  lands, 
who  used  to  gather  a  rough  hay  called  fenny  fodder,  for  want  of 
sufficient  grass  to  sustain  their  beasts  in  winter,  allied  that  di^ 
did  this  for  the  sustenance  of  their  beasts,  and  the  better  increase 
of  their  husbandry,  and  ought  therefore  to  be  freed  from  the  pay- 
ment of  tithes;  and  the  court  held  that  this  surmiiBe  was  not  sufii- 
cient,  for  one  may  hot  prescribe  in  non  decimando.  And  in  that  it 
is  allied,  that  they  bestow  it  upon  their  cattle  there^  lliat  is  not 
any  cause  of  discharge,  for  so  diey  may  prescribe  for  com  spent 
in  their  family,  or  for  com  given  for  provender  to  their  cattle, 
whereby  no  tithes  should  be  paid. 

The  next  case  is  one  upon  which  a  very  great  stress  was  very 
justly  laid  upon  the  part  of  the  plaintifl^  Craidey  v.  WdUi  1  RoK 
Abr.  ^^5.  plac.  ?• ;  also  to  be  found  copied  in  8  Fm.  586;  also  in 
2  Danvers ;  but  there  it  is  copied  from  RoOe^  so  that  these  are 
mere  transcripts  of  the  passage  in  BoUe.  It  is  also  stated  in 
Dr.  BurrCs  Ecclesiastical  Law^  he  says  ^^  it  hath  been  resolved  that 
if  a  man  cut  grass,  but  before  it  be  made  into  hay,  but  only  put 
into  swathes,  he  carrieth  and  giveth  it  to  his  plough  cattle  for  their 
necessary  sustenance,  not  having  sufiicient  for  their  sustenance  other- 
wise, no  tithe  shall  be  paid  thereof; "  and  cites  1  Bolle  64f5.  pi.  7* 
9  Bunb.  279.;  so  that  we  find  this  case  repeated  first  of  all  in  RoU^s 
Abridgement^  then  in  2  Danvers^  then  in  8  Viner,  and  then  in  Burris 
Ecclesiastical  Law.  (c) 

Now  this  case  is  certainly  the  one  which  first  introduced  the  real 
(|ucstion  which  the  counsel  have  made  in  this  cause.  The  passage 
in  Vincr  is  a  literal  translation  of  it.  ^*  If  a  man  cut  grass  and 
l)eforc  it  be  made  into  hay,"  there  we  have  a  cutting :  in  the  other 
cases,  that  point  was  certainly  lefl  equivocal.  ^'  If  a  man  cuts  grass 
and  before  it  be  made  into  hay,  but  only  put  into  swathes,  he 
carrieth  and  giveth  it  to  his  plough  cattle  for  their  necessary  sus- 
tenance, not  having  sufiicient  for  their  sustenance  otherwise,  no  tithes 
shall  be  paid  thereof.   The  words  in  this  case  are,  not  haxnng  sufficient 


(a)  Cro.  Eiiz.  139.    2  Leon.  27.  (b)  Cro.  Jac.  47.     3  Burn's  E.L.  447. 

(c)  Vol.  iii.  p.  467. 


Darman 
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for  their  sustenance;  sustenance^  notjbddery  is  the  word  used  in  RcUe^     1819. 
and  in  Viner^  Danvers^  and  Bum^  who  have  translated  it  from  RoUe. 
Now  that  would  bring  the  questicm  to  this  point  at  once.     What  is 
meant  by  sustenance?    But  there  is  a  passage  in  fVatsan*s  Clergyman^s     ^^^""^^ 
Lam^  which  seems  to  give  a  meaning  to  the  word  sustenance,  and  if 
that  be  the  true  meaning, to  be  sure  the  question  is  pretty  well  disposed 
of;  but  that  book  certainly  b  not  very  accurate,for  the  case  it  refers  to 
in  RoUe,  is  there  stated  as  having  been  decided  in  the  2d  of  Charles 
the  1st,  instead  of  the  9th,  and  in  the  court  of  Common  Pleas  instead 
of  the  King's  Bench.    But  it  refers  to  the  case  in  1  RcUi^s  Abridge 
tnent,  645.,  so  that  it  is  the  very  same  case,  by  the  same  name,  that 
is  found  in  RoUe.     Now  when  the  author  of  the  Clergyman*s  Law 
states  a  proposition  which  he  founds  entirely  upon  a  case  which  he 
quotes,  I  must  look  to  that  case  ;  I  cannot  trust  his  construction  of 
it,  nor  can  1  trust  his  translation,  but  I  must  look  at  it  myself.     It 
is  perfectly  clear  he  meant  to  rely  entirely  on  the  case  in  Solle^  for 
he  does  not  otkf  any  opinion  of  his  own :  he  does  not  offer  to  say 
that  any  construction  has  been  put  on  the  word  sustenance^  but  as 
if  he  were  translating  iZoUf,  he  says  ^^  not  having  grass  to  sustain 
them  otherwise."     But  if  we  look  at  RoUe  we  find  that  the  words 
are  *^  and  gives  it  to  his  cattle,  not  having  sufficient  for  their  sus" 
tenance  otherwise."    Now  if  the  author  of  the  Clergyman^s  Law, 
be  correct  in  saying  *^  not  having  grass  sufficient  to  sustain  them 
otherwise,"  it  must  be  because  grass  is  the  necessary  translation  of 
sustenance^  otherwise  he  is  incorrect;   but  it  is  impossible  to  say 
that  when  Kolle  uses  the  word  stistenance  he  means  grass,  because 
there  is  not,  as  far  as  my  judgement  goes,  the  least  reason  for  apply- 
ing such  a  construction  to  the  word ;  therefore  I  must  reject  what 
Watson  says,  because  he  only  means  to  say  what  RoUe  says,  and 
Rolle  says  no  such  thing. 

Other  books  and  other  authorities  have  been  referred  to,  upon 
which  more  stress  has  been  laid  than  they  deserve.     In  Comytis^ 
Dig.  title  Dismes,  p.  2.,  it  is  said,  ^'  tithe  shall  not  l)e  paid  for  grass 
cut  in  a  meadow  for  beasts  of  the  plough,  if  it  be  not  made  into 
hay."    Now  Comyns  does  not  say  any  thing  more  by  way  of  qualifi- 
cation than  that;  but  he  refers  to  1  Rotle,  and  2  Ijconard,  which 
certainly  do  not  justify  that  apprehension,  and  he  gives  you  no 
other  authority.  RoUe  says,  **  not  having  sufficient  for  their  susten- 
ance, otherwise."    Omyni  Dig,  says,  ^*  tithes  shall  not  be  paid  for 
grass  cut  in  a  meadow  for  beasts  of  the  plough,  if  it  be  not  made 
into  hay ;  that  is,  if  it  is  merely  cut  and  left  in  the  swathe,  and  not 
made  into  hay,  no  tithe  shall  be  paid  for  it.     He  relies  on  Rolle 
and  2  Leonard  (28.)  in  neither  of  which  is  there  any  thing  of  au- 
thority for  what  he  says.     If  Comyns  had  stated  this  without  stating 
any  book  to  which  he  referred,  I  should  have  paid  great  attention 

Qq  4 
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1 819.     to  it,  because  his  authority  U  considerable ;  but  where  he  says,  I  find 
it  so  in  BoUCf  we  must  look  to  Rolle^  and  if  the  authority  is  not 
i.        there,  we  are  obliged  to  reject  what  he  says,  as  in  the  other  case. 
Ctm^.        Then  it  is  said  that  in  the  case  in  Bunbury.  of  Hayes  and  Dawse^ 
*^  the  court  seemed  to  think  that  vetches  and  clover  cut  green  and 
given  to  cattle  used  in  husbandry  should  pay  no  tithe."     Now  that 
is  a  veiy  large  proposition ;  in  truth,  it  is  a  case  which  ought  not  to 
have  been  introduced  into  a  book  of  reports ;  because  to  say  what 
the  court  seemed  to  think,  is  saying  nothing.     It  is  impossible  for 
any  body  to  say  what  a  court  seemai  to  think,  and  I  have  searched 
the  record  of  that  case,  and  there  appears  to  have  been  nothing  in 
issue  as  to  the  case  before  us  now.     But  it  is  quite  dear  that  the 
doctrine  to  which  the  court  seemed  to  incline  in  Bunbun/f  b  not 
true,  namely,  ^^  that  vetches  and  clover  cut  green  and  given  to 
cattle  used  in  husbandry  should  pay  no  tithes ;"  because  even  Wat" 
son  says  it  must  be  in  the  event  of  there  being  no  other  green 
grass.    Btmbury  refers  to  a  great  number  of  eases  in  the  margin, 
Meady,  Thurman in  Cro.  Car.y  Sir  W.  Jones,  2  Leon,  Cro. EUzASB,, 
which  I  have  read.     He  refers  also  to  1  BoU^s  Abr*  645.  and 
Degge  232. 

Now  Mead  v.  Thurman  (a)  proceeds  upon  a  particular  custom; 
^<  prohibition  was  prayed  upon  suggestion  of  this  custom,  vix,  that 
for  tares  cut,  or  mown  before  they  be  ripe,  and  given  to  plough 
cattle,  tithes  ought  not  to  be  paid :"  but  here  we  are  considering  die 
general  law,  not  a  custom. 

The  passage  in  Sir  Willimn  Jones,  to  which  Bunbwy  refers  also^ 
relates  to  a  particular  custom  of  the  parish. 

In  Degge,  232.,  it  is  said,  <'  it  has  been  resolved,  that  for  grass 
cut  in  me4idows  to  feed  the  beasts  of  the  plough  and  not  made  into 
hay,  tithes  should  not  be  paid  thereof,  and  fVdls  v.  Crandey  is  re- 
ferred to.  Now  Wells  V.  Crawley  cannot  be  found  in  any  book 
but  BMe ;  there  is  no  reference  in  D^ge  to  BoU^s  Abridgment,  or 
any  other  book ;  but  he  cites  the  case  of  Wells  v.  Crawley,  as  if  he 
cited  it  as  an  ordinary  case  without  referring  to  any  other  book ; 
but  if  it  be  not  in  any  other  book  it  must  be  the  case  in  BoUe,  and 
there  the  authority  does  not  justify  him.  Then  the  next  clanse  is 
*^  it  hath  been  resolved  that  tares,  vetches,  &c.,  cut  green  for  the 
feeding  beasts  of  the  plough  by  custom,  may  be  freed  from  the 
payment  of  tithes,  but  not  otherwise."  Then  he  cites  Cro.  Car.  393. 
which  we  have  read,  and  Sir  W.  Jones,  357. 
Supn]504.  The  next  case  is  that  of  Manlell  v.  Paine,  there  the  defence  was, 
<<  that  the  defendants  gave  the  green  food,  when  cut,  to  their  cattle 
for  their  necessary  sustenance,"  not  entering  into  any  statement  of 

(a)  Cfo.  Car.  S9S. 


CASES.  1902 

the  fiict  excepting  so  &r  as  jou  may  refer  tbe  word  **  necessary^  to  i819. 
their  not  having  any  other  fodder.  The  court  considering  the  law  ^jwinflii 
as  settled  in  the  way  in  which  it  is  stated  by  Boilers  Abr,  and  the  ▼• 
other  cases ;  that  there  cannot  be  an  exemption  without  shewing  """^ 
the  necessity  of  the  thing,  in  the  way  which  the  court  thought  the 
word  "  necessary"  was  to  be  applied,  referred  it  to  the  Master  to 
enquire  whether  they  had  any  other  for  the  purpose.  The  court, 
therefore,  decided  thus  far,  namely,  that  merely  giving  it  to  cattle 
b  not  sufficient  as  an  exemption.  They  decided  also,  that  there 
must  not  be  any  other  fodder,  but  whtX  fodder  is  they  have  not  de- 
cided ;  so  that  we  have  the  law  now  as  clearly  as  can  be,  that  there 
must  not  be  any  o\}ier fodder^  in  order  to  excuse  the  occupier  from 
paying  the  tithe  for  green  grass  and  tares  which  he  has  given  to 
his  cattle,  admitting  the  principle,  that  this  produce,  as  well  as 
any  other  produce  of  the  earth,  is  tithable;  so  that  primd  focie  it 
is  titliable  at  all  events,  if  you  have  other  fodder.  Now  other  fodder^ 
it  is  said,  on  one  side,  means  green  food  of  the  same  kind ;  on  the 
other  side,  it  is  said,  any  food  that  cattle  are  in  the  habit  of 
receiving.  We  will  suppose  com,  which  people  are  not  much  in 
the  hnbit  of  giving  to  cattle,  except  horses  on  particular  occasions^ 
would  not  be  considered  as  fodder,  but  hay,  it  is  said,  is  fodder. 
Mow,  what  the  word  fodder  may  be  intended  to  mean  in  particular 
parts  of  the  country,  or  in  particular  books,  it  is  hardly  worth 
while  to  enquire :  beyond  all  doubt,  it  cannot  be  disputed  that  dry 
food  \s  fodder.  I  conceive  ^/&(Z£^  means  exactly  "whdXfood  means ; 
and  when  1  see  in  the  great  case  which  declares  the  law  upon  the 
subject,  that  the  word  sustenance  is  used,  I  ask  what  sustenance  is? 
Is  not  hay  as  good  food  for  cattle  as  green  grass?  I  mean  in 
|x)int  of  sustenance  per  se.  Then,  if  I  find  the  circumstance  which 
woul^  compel  me  to  decide  in  fiivour  of  a  non  decimando  in  this 
case  does  not  exist,  namely,  want  of  sufficient  sustenance ;  am  I 
not  justified  in  saying,  there  is  no  reason  why  these  articles  should 
be  excused  from  paying  tithes  ? 

I  put  out  of  the  question  the  arguments  which  have  been  made 
use  of  as  to  the  hardship  of  the  case.  They  do  not  weigh  with 
me ;  it  is  said,  it  is  hard  a  farmer  should  pay  the  tenth  of  this 
produce  when,  by  suffering  the  cattle  to  come  on  the  field,  he  would 
not  pay  any  tithe  at  all.  But  that  has  nothing  to  do  with  the  pre- 
sent case ;  in  truth,  the  occupier  has  the  advantage  of  not  having 
bis  nine  parts  trod  over,  and  the  tithe  owner  has  not  the  tenth  trod 
over.  The  only  question  is,  can  you  maintain  the  position,  that 
this  sustenance  is  confined  to  green  food,  and  how  is  the  court  to 
give  directions  on  the  subject?  The  construction  on  the  word 
**  sustenance"  in  Watson^  appears  to  me  to  be  attended  with  infinite 
inconvenience,  and  it  would  be  impossible  for  the  court  to  give 
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1819.  any  directions  concerning  it.     Under  these  circumstancesy  I  am  of 

7T~  opinion,  that  the  plaintiff,  on  the  statement  of  the  fiurts  in  the  pre* 

T.  sent  case,  is  entitled  to  a  decree. 
c^^f^'  Decree  for  Plaintiffi. 


59  Geo.  III.     A.  D.  181 9.     Cane. 

^««***-  Estcourt  V.  Ktngscote.    [4Madd.  140.] 

A  deed  On  a  bill  for  the  specific  performance  of  an  agreement  to  sell 

^^^tlon  ^"^  estate  together  with  the  tithes,  a  reference  was  made  to  the 
ml,  lup-  Master,  to  see  if  a  good  title  could  be.  made.  The  Mastes  reported, 
^^1^1^  that  the  plaintiff  could  not  make  a  good  title  to  the  tithes,  or  prove 
oidj,tiiougfa  an  exemption  from  the  payment  of  such  tithes.  To  this  report  an 
^ylU    exception  was  taken,  on  the  ground  that  the  Master  ought  to  have 


Bot^V.     reported  that  the  plaintiff  could  make  a  good  title  to  the  tithes,  oii 
witiioiit  di-  prove  an  exemption  from  tlie  payment  of  such  tithes. 
'^'^°f,^       The  living  was  a  donative, 
cndmce  Betty  Wyotty  and  TroUope^  for  the  plaintiff. 

£ed^^  On  the  part  of  the  plaintiff  no  deed  certainly  is  produced  by 
or  hM  ex-  which  a  real  composition  was  created ;  but  there  is  clear  evidence 
^'^^^  for  two  hundred  years,  of  the  payment  of  20/.  a  year  in  lieu  of  tithes, 

and  firom  such  evidence  a  deed  creating  the  real  composition  must 
be  presumed.  In  Drake  v.  Smith  (a),  where  an  ecclesiastical  sur- 
vey was  much  relied  on,  the  Lord  C.  Baron,  says,  *^  It  is  said  that 
the  Ecclesiastical  Survq/  is  inconsistent  with  such  a  modus  (the  modus 
set  up),  and  certainly  if  the  Ecclesiastical  Survey  were  entitled  to 
any  degree  of  credit,  I  should  incline  to  the  same  opinion,  but  I 
have  had  experience  enough  to  teach  me  that  no  great  reliance  is 
to  be  placed  on  documents  of  that  description."  So  also  in  Jee  v. 
Hockley  {b)  the  same  judge  says,  ^^  When  I  see  a  uniform  money 
payment  proved  to  have  been  constantly  paid  for  so  many  years 
(during  living  memory),  I  cannot  take  upon  myself  to  say  that 
evidence  which  is  anterior  shall,  on  that  account  alone,  destroy  evi- 
dence which  is  posterior  in  point  of  time."  In  Lady  Dartmouth  v. 
Roberts  (c)  the  court,  in  favour  of  uninterrupted  enjoyment  by  the 
perception  of  hay  tithe,  presumed  a  severance. 

After  so  long  an  enjoyment  as  it  is  proved  in  this  case,  a  deed 
creating  a  real  composition  must  be  presumed. 

Healdj  Sugden^  and  Haslewood^  on  the  other  side,  were  stop- 
ped by 

The  Vice  ChanceUor. 

There  is  no  case  in  which  a  composition  real  has  been  presumed 
from  the  mere  fact  of  pecuniary  payment  alone.   If  such  a  rule  were 

(a)  1  Dan.  104.  sii^[»ra. 
(h)  4  lYi.  87.  sm^ra  1821.  (c)  16  East,  334.  supra  1704. 
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idopted,  eveiy  payment  which  is  rank  as  a  modus  might  be  esta->     1619. 
Uished  as  a  good  composition  real.     It  is  not  necessary  that  the     -^^^^ 
deed  creating  the  composition  real  should  be  proved   by  direct        v. 
evidence :  it  may  be  established  by  presumptive  evidence,  but  if  -'^vw**- 
there  be  no  other  evidence  of  composition  than  mere  payment,  the 
l^;al  inference  and  presumption  is,  that  the  composition  originates 
without  deed.     In  this  case,  the  pai*son  being  named  by  the  owner 
It  is  no  matter  of  surprise  that  the  pecuniary  payment  has  prevailed 
for  so  great  a  length  of  time,  (a) 

Exertion  overruled. 

59  Geo,  III.     A.D.  1819.     Scac.  isis. 

Bidley  V.  I^orey.    [Dan.  1 57.]  ^"^1  If' 

The  Ijm-d  Chief  Barofu  M<^2$,S6. 

This  is  a  bill  filed  by  Sir  M.  White  Bidley  and  Dr.  Ridley  for  an  A  eompoa. 
account  of  all  tithes,  except  those  of  com  and  grain,  taken  by  the  a  gnmt  of 


defendants  from    lands  within  the  manor  of  Cramihutton  in  the  ^*^^f 
county  of  York^  which  is  within  a  part  of  the  parish  of  St.  Nichoias  Uie  laid  of 
in  Newcastle.     Mr,  Storey^  one  of  the  defendants,  sets  up  a  claim  ^^JJS!!'^ 
to  the  manor,  and  to  the  tithes  in  question ;  but  he  offers  no  evir  ation  of  hb 
dence  in  support  of  his  claim,  but  a  OMiveyance  made  in  the  year  ^^^f/ 
17S6,  in  which  the  manor  of  Cramlingtan  and  other  manors  are  officiate  in 
conveyed  with   general  words,   comprising  tithes   at  large;    but  p,^ti^to 
this  proves  very  little  indeed,  without  any  evidence  of  perception  •(.  ss  isr.s. 
mider  the  conveyance.     The  principal  question  in  the  cause  is  ^ppoiicd 
rather  a  singular  one :  at  least  to  me  it  is  so,  as  1  do  not  recollect  ^  eridoice 
liny  under  exactly  the  same  circumstances.     It  dq)ends,  however,  perceptum^ 
Upon  a  very  simple  point.     The  plaintiffs  claim  as  purchasers  from  ^  ^^', 
the  vicars  of  Newcastle.     That  the  vicar  of  Newcastle  was  originally  the  condi- 
endowed  with  the  tithes  in  question  seems,  I  think,  sufficiently  clear  ^?^? 
from  the  evidence.     He  continued  to  be  so  entitled  until  the  year  made,  held 
15S5,  at  which  time  a  transaction  appears  to  have  taken  place  l)e-  ^'^ 
tween  him  and  another  person,  which  is  called  by  the  heading  of 
the  paper  adduced  in  evidence,  a  composition  real.     This  transac- 
tion was  an  agreement  between  the  vicar  and  a  person  named 
nkomas  a  Cramliiigtonj  by  which,  in  consideration  of  Thomas  a 
Cramlingtan  providing  a  priest  to  do  all  the  service  belonging  to 
the  chapel  of  Cramlington,  and  paying  two  capons  and  a  cheese 
annually  to  the  vicar,  the  vicar  gives  to  Thomas  a  Cramlington  all 
'the  tithes  which  were  due  to  the  vicar ;  that  is  to  say,  all  the  tithes 
^excepting  com  and  grain.    This  contract,  I  think,  has  been  sufii- 
'ciently  proved.    Another  piaper  is  then  produced,  which  is  a  copy 

-.  (a)  Sec  also  Robinson  v.  jippleion,  tupra  llOl,  1S97.  .Binneii  v.  Sk^jffhigion,  4  Pri*  143,  tupra 
BetUhooU  V.  Mainwaringf  S  Bro.  Ca.  217.  supra  1826.  Btnneii  v.  Neak,  Wigbtw.  SS4.  tuprm 
J  345.     SavAfidge  t.  Benton^  AnsCr.  372.  n^m    167S. 
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1819.    of  an  inquisition  post  mortem  of  Thomas  Lawson^  who  succeeded 

'  BitOMi      Thomas  a  Cramlmgton  ;  by  which  it  appears,  that  this  composition 

T.         real,  as  it  has  been  termed,  was  considered  as  in  force  at  that  time^ 

*"*^  namely,  17  Jac.  1.  This  instrument  clearly  acknowledges  the  ex- 
istence of  the  composition  real,  or,  as  it  has  been  more  properly  de- 
scribed, grant;  and  we  must,  therefore,  consider  it  as  proved,  that 
it  existed  in  1 7  Jac.  1.,  and  that  the  party  who  claimed  under  it  todL 
the  tithes  at  the  time  it  was  returned*  Now,  with  respect  to  the 
law,  as  it  applies  to  this  subject,  there  is  no  doubt  that  at  oommoD 
law,  a  layman  was  not  capable  of  the  pernancy  of  tithes,  except  in 
special  cases,  which  special  cases  it  is  not  necessary  to  mention 
now :  but  1  take  it  to  be  equally  dear,  that  a  layman  was  capable 
of  taking  a  discharge  of  tithes  by  means  of  a  composition  made  by 
the  rector  or  vicar,  with  the  consent  of  the  patnm  and  ordkiary,  so 
that,  although  he  could  not  daim  tithes  in  pernancy,  he  might 
claim  to  hold  his  land  discharged  from  than.  Many  cases  were 
dted  in  argument  in  support  of  this  proposition  (a),  and  it  is  not 
necessary  now  to  refer  to  them :  this  was  the  law  before  32  Hen^  8. 
So  that  although  Thomas  a  Qramlington  could  not,  under  this 
contract,  take  the  tithes  in  pernancy:  yet  the  instrument,  be- 
yond all  doubt,  had  a  l^gal  operation  to  discharge  his  land  from 
the  payment  of  thenu  The  stat*  32  Hefi.  8.  was  then  passed,  which 
gave  to  a  layman  that  which  the  common  law  refused  him,  namdy, 
a  right  to  sue  for  and  recover  his  tithes.  One  of  the  great  diffi- 
culties which  occurred  to  laymen  having  tithes,  arose  from  the  cir- 
cumstance of  their  having  no  remedy  for  them.  The  common  law 
did  not  give  any  action  for  tithes;  and  the  ecdesiastical  courts 
never  suffered  a  layman  to  sue  for  them,  except  in  the  cases  whidi 
have  been  mentioned.  The  act  of  parliament,  however,  o(S2  Heru  8. 
gave  a  layman  a  right  to  tithes  in  pernancy,  by  enabling  him  to 
maintain  a  suit  for  them  in  the  ecclesiastical  courts.  Let  us  now 
see  what  have  been  the  transactions  in  the  present  case,  from  that 
time  to  the  present 

The  plaintiffi  in  this  suit,  and  those  imder  whom  they  daim, 
have,  beyond  all  doubt,  been  in  the  actual  perception,  from  the  de- 
fendants themsdves,  and  those  under  whom  they  claim,  of  all  the 
tithes  demanded  in  this  bill.  There  has  been  no  interruption  in 
the  enjoyment,  nor  any  dispute  on  the  subject,  until  the  r^sal  by 
the  defendants  to  account,  which  has  occasioned  the  present  suit  So 
that,  as  far  as  living  memory  can  go,  and  as  &r,  indeed^  as  written 
evidence  can  well  shew,  from  all  time,  in  fiict,  that  evidence  can 
reach,  the  plaintiffi,  and  those  under  whom  they  claim^  have  been 
in  the  dear  and  undisputed  perception  of  the  tithes.     But  it  has 

been  urged,  that,  although  this  contract  appears  to  have  been  made 

....  -I « 

« 

(a)  Pigoi  V.  Hemt  Mo.  483.  supra  SOO.     Fhilipty*  PryUUrickf  ^ytpra  11S5. 
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between  the  vicar  and  Thomas  a  CramUngton  in  1535,  yet  it  does     1819. 
not  appear  that  the  ordinary  and  patron  ever  gave  it  their  con-     ^^- 
sent,  which  is  certainly  true ;  but  after  all  this  usage  and  constant        t. 
perception,  I  cannot  suffer  the  present  defendants,  who  have  always     ^^^^^- 
paid  the  tithes  themselves,  to  say  that  eveiy  thing  was  not  done  in 
this  case  which  was  requisite ;  nor  do  I  apprehend  it  to  be  neces- 
sary in  all  cases  when  A  composition  real  is  set  up,  to  prove  the 
oonsent  of  the  patron  and  ordinary.    It  may  be  inferred  from  other 
fiwts  and  circumstances  (a),  although  there  has  been  of  late  a  very 
respectable  opinion  against  it.    I  perfectly  agree  in  the  doctrine 
which  I  conceive  to  be  cicely  established,  that  there  must  be  some 
written  evidence  of  a  composition  real. 

That  evidence  I  have  here  in  the  written  instrument  which  has 
been  put  in ;  which  is  sufficient  to  shew  that  a  composition  real 
was  entered  into.  In  addition  to  that  I  have  evidence  of  percep- 
tion from  the  time  of  Hen.  8.  to  the  present  moment.  This  com- 
pels me  to  believe  and  presume,  that  all  tlie  nteessary  consents  were 
given.  But  even  if  it  had  been  necessary,  which  I  do  not  conceive 
it  to  have  been,  to  presume  that  this  composition  real  was  made 
subsequently  to  S2Hen,  8.  I  should  have  felt  myself  bound  in  this 
this  case,  where  all  the  perception  has  been  adverse  to  the  defend- 
ants, and  in  favour  of  the  plaintifis,  to  presume  that  thb  composi- 
tion real  had  been  re-executed  and  re-assented  to  after  that  time. 
It  is  clear,  that  it  was  done  before  the  restraining  statute  of  Elizabeth. 
Under  all  circumstances,  I  think  the  plaintiff  is  entitled  to  a  decree 
far  an  account;  but  as  it  is  a  singular  case,  I  shall  give  no  costs  up 
to  this  time,  and  reserve  the  consideration  of  costs  of  all  subsequent 
proceedings. 

59  Geo.  HI.    A.  D.  1819-    Cane. 

Dickenson  and  others  v.  Smith.    [4  Madd.  Z77.]  Uarch  26, 

In  Jtily  1816,  two  sequestrators,  named  in  a  writ  of  sequestra-  MoUonfor 
tion,  took  possession  of  the  defendant's  farm,  lands,  and  premises,  ^/"^^^L^ 
and  of  some  growing  crops  of  corn,  grass,  and  other  produce,  and  inmpectof 
sold  the  same;  and  on  the  17th.7ii^  1817,  they  paid  the  produce,  tiOT^wp**" 
371/.  175.  6d,  into  court.  tithMootof 

m         mm 

On  the  18th  Augiist  1816,  before  tlie  sale  of  the  crops,  &c.,  no-  ^^^  ^ 

tice  was  given  to  the  sequestrators  of  a  claim  of  IV.  E.  Tomline  to  pnxiuce  of 
the  amount  of  67/.  145.  Sd.,  due  from  the  defendant  in  respect  of  S^*^  « 

a  composition  for  tithes,  in  respect  of  the  lands  so  taken  possession  f*™^  P^ . 

Of  by  the  sequestrators.  qumitrmtatn, 

A  motion  was  now  made,  supported  by  an  affidavit  of  the  fore-  "^^-j- 

going  &cts,  that  the  accountant-general  might  be  ordered  to  pay  a  oompon- 

(a)  See  SawMdge  ▼.  Benimh  Anitr.  371.  tupm  1S97. 
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1819.    of  an  inquisition  pod  mortem  oF  7%oinat  LatDson^  who  sacceeded 

'  n-j,^      Thomas  a  Cramlington ;  by  which  it  appears,  that  this  composition 

V,        real,  as  it  bas  l>een  termed,  was  oonsidered  as  in  force  at  that  time, 

**^  namely,  llJacl.  This  instrument  dearly  aclcnowledges  the  ex- 
istence of  the  composition  real,  or,  as  it  has  been  more  properly  de- 
scribed, grant;  and  we  must,  therefore,  consider  it  as  provetl,  that 
it  existed  in  1?  Jac.  I.,  and  that  the  party  who  claimed  under  it  XoA 
the  tithes  at  the  time  it  was  returned.  Now,  with  respect  to  the 
law,  as  it  applies  to  this  subject,  there  is  no  doubt  that  at  oommon 
law,  g  layman  was  not  c^)able  of  the  pernancy  of  tithes,  except  in 
special  cases,  which  special  cases  it  is  not  necessary  to  mention 
now :  but  I  take  it  to  be  equally  clear,  that  a  layman  was  capable 
of  taking  a  discharge  of  tithes  by  means  of  a  composition  made  by 
the  rector  or  vicar,  with  the  consent  of  the  patron  and  ordinary,  so 
that,  although  he  could  not  claim  tithes  in  pernancy,  he  might 
claim  to  hold  his  land  discharged  Irom  than.  Many  cases  woe 
dted  in  argument  in  support  of  this  proposition  {a\  and  it  is  not 
necessary  now  to  refer  to  them :  this  was  the  law  bdbre  ^iHen,  8. 
So  that  although  Thamat  a  Qramlington  could  not,  under  thk 
contract,  take  the  tithes  in  pernancy:  yet  the  instrument,  be- 
yond  all  doubt,  bad  a  legal  operation  to  discbarge  his  land  from 
the  payment  of  them.  Tlie  staL  32  Hai.  8.  was  then  passed,  which 
gave  to  a  layman  that  which  the  common  law  refiised  him,  nam^* 
a  right  to  sue  for  and  recover  his  tithes.  One  of  the  great  diffl- 
culties  whidi  occurred  to  laymen  having  tithes,  arose  from  the  cir-* 
cumstance  of  their  having  no  remedy  for  them.  The  common  lai^ 
did  not  give  any  action  for  tithes;  and  the  ecclesiastical 
never  sufiered  a  layman  to  sue  for  them,  except  in  the  casei 
have  been  mentioned.  The  actof  parliament,  however,  ofSS/feiL 
gave  a  layman  a  right  to  tithes  in  pernancy,  by  enabling  btm  i 
maintain  a  suit  for  them  in  the  ecclesiastical  courts.  Let  us  no 
Bte  what  have  been  the  transactions  in  the  present  case,  from 
time  to  the  present. 

The  plaintilTs  in  this  suit,  and  those  under  whom  they  cloii 
have,  beyond  all  doubt,  been  in  the  actual  perception,  from  the 
fendaiits  themselves,  and  those  under  whom  they  claim,  of  all 
tithes  demanded  in  this  bill.     There  has  been  no  interruptian 
the  enjoyment,  nor  any  dispute  on  the  subject,  until  die  refutal 
the  defendants  to  account,  which  has  occasioned  the  present 
that,  as  far  as  living  memory  can  go,  and  as  fer,  indeed,  as 
evidence  can  well  shew,  from  all  time,  in  fact,  that  evidoicc 
reach,  die  plaintiff  and  tiiose  under  wbota  tbey  claim,  havt 
in  the  clear  and  undisputed  perceptioa  of  tba  tithes.     But  iL 
been  urged,  that,  although  this  coiil 


(a)  l\gM  V.  Bern,  Mo.  483. 
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ctPipewett  Abbeify  and  the  pbitions  of  tithes  arising  from  diver  reo     1819. 
tories,  from  which  it  appears  that  that  of  the  rectory  of  Glendon  was     Batik&n 
H,  6s.  ScL      From  thence  we  learn  that  the  monastery  of  Pipewett        ▼. 
had  a  portion  of  the  tithes  of  the  rectory  of  Glendon,  of  the  value    ^^^'"^' 
of  1/.  6s.  S(Ly  and  it  is  certainly  very  difficult  to  suppose  that  so  the  pkuntiff 
small  a  sum  covered  all  the  property  of  the  rectory.    That  docu-  tras  entitled 
meht  is  also  relied  on  to  prove  that  Glendon  was  a  rectory,  and  ^  the  tithes 
that  there  was  a  rector.      After  the  dissolution,  the  documentary  rish,  though 
evidence  consists  of  institutions  from  1601,  to  the  present  time,  and  ^  5!^' 
two  presentations  by  the  crown  on  lapse,  and  that  strengthens  the  ant,  had 
proof  that  Glendon  was  a  rectory,  for  neither  curacies  nor  donatives  ^^°^^ 
lapse,  and  therefore  it  must  have  been  some  substantial  ecclesiastical  them,  and 
property,  as  a  rectory  or  vicarage.     The  presentations  by  the  pre-  ^*  ^^ 
decessors  of  Mr.  Booth  are  all  acts  of  prescription,  and  bind  him  to  part, 
by  their  effect,  shewing  that  they  have  always  considered  and  treated  JJ^<^ 
this  as  a  rectory.     It  is  impossible  to  say,  therefore,  that  this  is  and  it  was 
not  proved  to  be  a  rectory.    Then,  supposing  that  it  had  at  some  to  the  de- 
time  or  other  been  appropriated  to  a  religious  house,  the  moment  pu^y-re- 
they  presented  to  it  as  a  rectory  there  would  be  an  end  of  the  ap-  cer,  to  en' 
propriation.     The  next  question  is  whether  the  plaintiff  has  proved  ^"^  "^ 
himself  to  be  a  rector.     He  has  proved  that  duly  was  done  in  the  qtunuum&F 
chapel  by  his  predecessors,  and  himself  qtie  rectors,  for  25  years  at  ^^^^*^ 
least,  how  much  longer  does  not  appear,  and  that  during  that  time  commis- 
marriages  and  christenings  were  celebrated  there.     The  evidence,  ^^^^ 
therefore,  must  be  taken  to  establish  that  Glendoti  was  a  rectory,  and  by  the 
that  the  plaintiff  is  rector.     Then,  pimd  facie,  he  is  entitled  to  all  \q^j^\  * 
the  tithes.     It  does  not  appear  by  what  right  these  presentations  fused. 
we^e  made  from  time  to  time,  nor  is  it  very  material ;  for  although 
they  might  be  usurpations,  the  church  was  thereby  kept  full. 

Such  is  the  plaintiff's  title,  but  most  undoubtedly  very  great 
obscurity  is  thrown  on  it  by  the  defendant's  evidence.  Booth  also 
claims  to  be  rector ;  but  that,  if  the  plaintiff  is,  he  cannot  be :  what- 
ever right  he  may  have,  and  however  acquired  to  the  advowson,  it  - 
is  clear  that  he  has  always  exercised  his  right ;  probafbly,  it  was 
originally  an  usurpation,  for  there  is  no  evidence  of  the  advowson 
having  ever  been  in  the  monastery  of  Pipewellj  or  that  ther6 
was  ever  any  grant  of  it  made  by  the  crown,  or  any  one  else. 

The  first  instrument  produced  by  the  defendant,  is  the  lease  by 
the  abbey  and  convent,  to  Lane,  and  that  is  material  for  both  par- 
ties. It  is  observable  that  it  is  *^  of  all  their  oblations,  &c."  But 
nothing  is  there  said  about  the  church ;  there  is  no  obligation  on 
die  lessee  to  find  a  clergyman,  or  do  any  thing  in  the  way  of  duty, 
aUhough  he  would  have  been  bound  by  law  to  supply  the  church, 
and  to  have  made  an  endowment ;  but  those  matters  are  certainly, 
in  many  instances,  much  neglected.     It  is  also  observable  that  the 
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1819.     of  an  inquisition  post  mortem  of  Thomas  Lawsonj  who  succeeded 
TTiomas  a  Cramlington  $  by  which  it  appears,  that  this  compositioa 


y.  real,  as  it  has  been  termed,  was  considered  as  in  force  at  that  time, 
***^  namely,  \lJac.  1.  This  instrument  clearly  acknowledges  the  ex- 
istence of  the  composition  real,  or,  as  it  has  been  more  properly  de- 
scribed, grant;  and  we  must,  therefore,  consider  it  as  proved,  that 
it  existed  in  1 7  Jac,  1 .,  and  that  the  party  who  claimed  under  it  took 
the  tithes  at  the  time  it  was  returned*  Now,  with  respect  to  the 
law,  as  it  applies  to  this  subject,  there  is  no  doubt  that  at  common 
law,  a  layman  was  not  capable  of  the  pernancy  of  tithes,  except  in 
special  cases,  which  special  cases  it  is  not  necessary  to  mention 
now :  but  I  take  it  to  be  eqiudly  clear,  that  a  layman  was  capable 
of  taking  a  discharge  of  tithes  by  means  of  a  composition  made  by 
the  rector  or  vicar,  with  the  consent  of  the  patron  and  ordinary,  so 
that,  although  he  could  not  claim  tithes  in  pernancy,  he  might 
claim  to  hold  his  land  discharged  from  them.  Many  cases  were 
cited  in  argument  in  support  of  this  proposition  (a),  and  it  is  not 
necessary  now  to  refer  to  them :  this  was  the  law  before  S2Hen*  %• 
So  that  although  Thomas  a  Qramlingian  could  not,  under  thk 
contract,  take  the  tithes  in  pernancy:  yet  the  instrument,  be* 
yond  all  doubt,  had  a  l^gal  operation  to  discharge  his  land  from 
the  payment  of  them.  The  stat.  S2  Heti.  8.  was  then  passed,  which 
gave  to  a  layman  that  which  the  common  law  refused  him,  namely, 
a  right  to  sue  for  and  recover  his  tithes.  One  of  the  great  difli- 
culties  which  occurred  to  laymen  having  tithes,  arose  from  the  di^ 
cumstance  of  their  having  no  remedy  for  them.  The  common  law 
did  not  give  any  action  for  tithes;  and  the  ecclesiastical  courts 
never  suffered  a  layman  to  sue  for  them,  except  in  the  cases  which 
have  been  mentioned.  The  act  of  parliament,  however,  ofS2i!fai.8. 
gave  a  layman  a  right  to  tithes  in  pernancy,  by  enabling  him  to 
maintain  a  suit  for  them  in  the  ecclesiastical  courts.  Let  us  now 
see  what  have  been  the  transactions  in  the  present  case,  from  that 
time  to  the  present 

The  plaintiffi  in  this  suit,  and  those  imder  whom  they  claim, 
have,  beyond  all  doubt,  been  in  the  actual  perception,  from  the  de- 
fendants themselves,  and  those  under  whom  they  claim,  of  all  the 
tithes  demanded  in  this  bill.  There  has  been  no  interruption  in 
the  enjoyment,  nor  any  dispute  on  the  subject,  until  the  refusal  by 
the  defendants  to  account,  which  has  occasioned  the  present  suit  So 
that,  as  far  as  living  memory  can  go,  and  as  &r,  indeed,  as  written 
evidence  can  well  shew,  from  all  time,  in  fact,  that  evidence  can 
reach,  the  plaintiffi,  and  those  under  whom  they  claim^  have  beoi 
in  the  dear  and  undisputed  perception  of  the  tithes.     But  it  has 

been  urged,  that,  although  this  contract  appears  to  have  been  made 

' ■  ■"     •  .  ■  * 

(a)  Pig9i  ▼•  ffcrth  Mo.  48:).  tupra  200.     FhiUpty*  l*rythenck,  mpn  lltS. 
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between  the  vicar  and  Thomas  a  Cramlingion  in  1535,  yet  it  does     1819. 
not  appear  that  the  ordinary  and  patron  ever  gave  it  their  con-     ^^^ 
sent,  which  is  certainly  true ;  but  after  all  this  usage  and  constant        ▼. 
perception,  I  cannot  suffer  the  present  defendants,  who  have  always     ^^^^^^ 
paid  the  tithes  themselves,  to  say  that  every  thing  was  not  done  in 
this  case  which  was  requisite ;  nor  do  I  apprehend  it  to  be  neces- 
sary in  all  cases  when  a  composition  real  is  set  up,  to  prove  the 
consent  of  the  patron  and  ordinary.    It  may  be  inferred  from  other 
fittts  and  circumstances  (a),  although  there  has  been  of  late  a  very 
respectable  opinion  against  it     I  perfectly  agree  in  the  doctrine 
which  I  conceive  to  be  clearly  established,  that  there  must  be  some 
written  evidence  of  a  composition  real. 

That  evidence  I  have  here  in  the  written  instrument  which  has 
been  put  in ;  which  is  su£Scient  to  shew  that  a  composition  real 
was  entered  into.  In  addition  to  that  I  have  evidence  oS  percep- 
tion from  the  time  of  Hen.  8.  to  the  present  moment.  This  com- 
pels me  to  believe  and  presume,  that  all  tlie  necessary  consents  were 
given.  But  even  if  it  had  been  necessarj',  which  I  do  not  conceive 
it  to  have  been,  to  presume  that  this  composition  real  was  made 
subsequently  to  S2//im.  8.  I  should  have  felt  myself  bound  in  this 
this  case,  where  all  the  perception  has  been  adverse  to  the  defend- 
ants, and  in  favour  of  the  plaintiff,  to  presume  that  this  composi- 
tion real  had  been  re-executed  and  re-assented  to  after  that  time. 
It  is  clear,  that  it  was  done  before  the  restraining  statute  of  Elizabeth. 
Under  all  circumstances,  I  think  the  plaintiff  is  entitled  to  a  decree 
for  an  account;  but  as  it  is  a  singular  case,  I  shall  give  no  costs  up 
to  this  time,  and  reserve  the  consideration  of  costs  of  all  subsequent 
proceedings. 

59  Geo.  III.    A.  D.  1819.    Cane. 

Dickenson  and  others  v.  Smith,    [4  Madd.  177.]  i^orcA  s$. 

In  Jtily  1816,  two  sequestrators,  named  in  a  writ  of  sequestra-  Motion  for 
tion,  took  possession  of  die  defendant's  farm,  lands,  and  premises,  ^^^^^  ^ 
and  of  some  growing  crops  of  corn,  grass,  and  other  produce,  and  inreq^aetof 
sold  the  same;  and  on  the  17th.7ai^  1817,  they  paid  the  produce,  Jralrwr*^ 
871/.  175.  6d.  into  court.  tithwoutof 

On  the  1 8th  August  1816,  before  the  sale  of  the  crops.  Sec,  no-  ^J^  ^ 


tice  was  given  to  the  sequestrators  of  a  claim  of  W.  E.  Tomline  to  produce  of 
the  amount  of  67/-  l^^.  Sd,  due  from  the  defendant  in  respect  of  SH^'^a 
a  composition  for  tithes,  in  respect  of  the  lands  so  taken  possession  f^m  p>U 
of  by  the  sequestrators.  ijiuttratof^ 

A  motion  was  now  made,  supported  by  an  affidavit  of  the  fore-  "S*^-*- 
going  &cts,  that  the  accountant-general  might  be  ordered  to  pay  a  compo^ 

(o)  See  Sawbridge  w,  Senitrh  AtMr.  S7S.  n^mi  1397. 
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1819.  of  an  inquisition  post  mortem  of  Thomas  Lcnoson^  who  succeeded 
Thomas  a  Cramlington  ;  by  which  it  appears,  that  this  composition 
real,  as  it  has  been  termed,  was  oonsidered  as  in  force  at  that  time, 

***^  namely,  17Jac.  1.  This  instrument  clearly  acknowledges  the  ex- 
istence of  the  composition  real,  or,  as  it  has  been  more  properly  de- 
scribed, grant;  and  we  must,  therefore,  consider  it  as  proved,  that 
it  existed  in  1 7  Jac.  1 .,  and  that  the  party  who  claimed  under  it  took 
the  tithes  at  the  time  it  was  returned.  Now,  with  respect  to  the 
law,  as  it  applies  to  this  subject,  there  is  no  doubt  that  at  commoD 
law,  a  layman  was  not  capable  of  the  pernancy  of  tithes,  except  in 
special  cases,  which  special  cases  it  is  not  necessary  to  mention 
now :  but  I  take  it  to  be  eqiudly  clear,  that  a  layman  was  capaUe 
of  taking  a  discharge  of  tithes  by  means  of  a  composition  nouule  by 
the  rector  or  vicar,  with  the  consent  of  the  patron  and  ordinary,  so 
that,  although  he  could  not  dum  tithes  in  pernancy,  he  migbt 
claim  to  hold  his  land  discharged  from  them.  Many  cases  were 
cited  in  argument  in  support  of  this  proposition  (a),  and  it  is  not 
necessary  now  to  refer  to  them :  this  was  the  law  before  S2Hen.  8. 
So  that  although  Thomas  a  QramUngion  could  not,  under  this 
contract,  take  the  tithes  in  pernancy:  yet  the  instrument,  be- 
yond all  doubt,  had  a  l^gal  operation  to  discharge  his  land  from 
the  payment  of  them.  The  stat.  82  Heti.  8.  was  then  passed,  which 
gave  to  a  layman  that  which  the  common  law  refused  him,  namely, 
a  right  to  sue  for  and  recover  his  tithes.  One  of  the  great  diffi- 
culties which  occurred  to  laymen  having  tithes,  arose  from  the  cir- 
cumstance of  their  having  no  remedy  for  them.  The  common  law 
did  not  give  any  action  for  tithes;  and  the  ecclesiastical  courts 
never  sufiered  a  layman  to  sue  for  them,  except  in  the  cases  which 
have  been  mentioned.  The  act  of  parliament,  however,  o{S2  HefkS* 
gave  a  layman  a  right  to  tithes  in  pernancy,  by  enabling  him  to 
maintain  a  suit  for  them  in  the  ecclesiastical  courts.  Let  us  now 
see  what  have  been  the  transactions  in  the  present  case,  from  that 
time  to  the  present 

The  plaintiffi  in  this  suit,  and  those  imder  whom  they  claim, 
have,  beyond  all  doubt,  been  in  the  actual  perception,  from  the  de- 
fendants themselves,  and  those  under  whom  they  claim,  of  all  the 
tithes  demanded  in  this  bill.  There  has  been  no  interruption  in 
the  enjoyment,  nor  any  dispute  on  the  subject,  until  the  r^sal  by 
the  defendants  to  account,  which  has  occasioned  the  present  suit  So 
that,  as  far  as  living  memory  can  go,  and  as  &r,  indeed^  as  written 
evidence  can  well  shew,  from  all  time,  in  fiict,  that  evidence  can 
reach,  the  plaintifi,  and  those  under  whom  they  claims  have  been 
in  the  dear  and  undisputed  perception  of  the  tithes.  But  it  has 
been  urged,  that,  although  this  contract  appears  to  have  been  made 

(a)  Pig9i  ▼•  ffcrth  Mo.  483.  tupra  800.     Fhitipi  >•  l*rythenck,  mpn  1 IS5. 


CAS£S.  1906 

between  the  vicar  and  TTiomas  a  Cramlington  in  1535,  yet  it  does     1819. 
not  appear  that  the  ordinary  and  patron  ever  gave  it  their  con-     ^^^^ 
a^it,  which  is  certainly  true ;  but  after  all  this  usage  and  constant        ▼. 
perception,  I  cannot  sufier  the  present  defendants,  who  have  always     ^^^^^' 
paid  the  tithes  themselves,  to  say  that  every  thing  was  not  done  in 
tbb  case  which  was  requisite ;  nor  do  I  apprehend  it  to  be  neces- 
sary in  all  cases  when  a  composition  real  is  set  up,  to  prove  the 
consent  of  the  patron  and  ordinary.    It  may  be  inferred  from  other 
fittts  and  circumstances  (a),  although  there  has  been  of  late  a  very 
respectable  opinion  against  it    I  perfectly  agree  in  the  doctrine 
which  I  conceive  to  be  clearly  established,  that  there  must  be  some 
written  evidence  of  a  composition  real. 

That  evidence  I  have  here  in  the  written  instrument  which  has 
been  put  in ;  which  is  su£Scient  to  shew  that  a  composition  real 
was  entered  into.  In  addition  to  that  I  have  evidence  of  perc«p- 
tion  from  the  time  of  Hen.  8.  to  the  present  moment*.  This  com- 
pels me  to  believe  and  presume,  that  all  the  nteessary  consents  were 
given.  But  even  if  it  had  been  necessarj',  which  I  do  not  conceive 
it  to  have  been,  to  presume  that  this  composition  real  was  made 
subsequently  to  S2Hfn.  8.  I  should  have  felt  myself  bound  in  this 
thb  case,  where  all  the  perception  has  been  adverse  to  the  defend- 
ants, and  in  favour  of  the  plaintiff,  to  presume  that  this  composi- 
tion real  had  been  re-executed  and  re-assented  to  after  that  time. 
It  is  clear,  that  it  was  done  before  the  restraining  statute  o{ Elizabeth. 
Under  all  circumstances,  I  think  the  plaintiff  is  entitled  to  a  decree 
for  an  account ;  but  as  it  is  a  singular  case,  I  shall  give  no  costs  up 
to  this  time,  and  reserve  the  consideration  of  costs  of  all  subsequent 
pvoeeedings. 

59  Geo.  III.    A.  D.  1819^    Cane. 

Dickenson  and  others  v.  Smith.    [4  Madd.  177«]  i^orcA  26, 

In  Jtily  1816,  two  sequestrators,  named  in  a  writ  of  sequestra-  Modonfor 
ticm,  took  possession  of  Uie  defendant's  farm,  lands,  and  premises,  J^^^*„^ 
and  of  some  growing  crops  of  com,  grass,  and  other  produce,  and  inreq^aetof 
sold  the  same;  and  on  the  ITthJui^  1817,  they  paid  the  produce,  J^JJ!*^ 
371/.  175.  6d.  into  court.  tithMomor 

On  the  18th  August  1816,  before  the  sale  of  the  crops,  Sec,  no-  t,^^ 
tice  was  given  to  the  sequestrators  of  a  claim  of  W.  E.  Tcmline  to  produce  of 
the  amount  of  67/*  \^s.  S^.,  due  from  the  defendant  in  respect  of  S|!^'^  a 
a  composition  for  tithes,  in  respect  of  the  lands  so  taken  possession  f^m  p^d 

rf,        ,  m  by  M- 

by  the  sequestrators.  quettntors, 

A  motion  was  now  made,  supported  by  an  affidavit  of  the  fore-  ".^tLj. 

gmng  &cts,  that  the  accountant-general  might  be  ordered  to  pay  a  oompoii- 

(o)  See  Smtifidge  ▼.  Benim^  AQitr.  S7S.  tupm  1397. 
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1819.  of  an  inquisition  post  mortem  of  Thomas  Lecwsonj  who  succeeded 
Thomas  a  Cramlinglon  s  by  which  it  appears,  that  this  compositioa 
real,  as  it  has  been  termedi  was  oonsidered  as  in  force  at  that  time, 

^^'"^^  namely,  ITJac.  1.  This  instrument  clearly  acknowledges  the  ex- 
istence of  the  composition  real,  or,  as  it  has  been  more  properly  de- 
scribed, grant ;  and  we  must,  therefore,  consider  it  as  proved,  that 
it  existed  in  1 7  Jac.  1.,  and  that  the  party  who  claimed  under  it  took 
the  tithes  at  the  time  it  was  returned*  Now,  with  respect  to  the 
law,  as  it  applies  to  this  subject,  there  is  no  doubt  that  at  commoD 
law,  a  layman  was  not  capable  of  the  pernancy  of  tithes,  except  in 
special  cases,  which  special  cases  it  is  not  necessary  to  mention 
now :  but  I  take  it  to  be  equally  clear,  that  a  layman  was  capaUe 
of  taking  a  discharge  of  tithes  by  means  of  a  composition  made  by 
the  rector  or  vicar,  with  the  consent  of  the  patron  and  ordinary,  so 
that,  although  he  could  not  claim  tithes  in  pernancy,  he  might 
claim  to  hold  his  land  discharged  from  them.  Many  cases  were 
cited  in  argument  in  support  of  this  proposition  {a\  and  it  is  not 
necessary  now  to  refer  to  them :  this  was  the  law  before  32i%fk8. 
So  that  although  Thomas  a  QramUngton  could  not,  under  this 
contract,  take  the  tithes  in  pernancy:  yet  the  instrument,  be- 
yond all  doubt,  had  a  l^gal  operation  to  discharge  his  land  from 
the  payment  of  them.  The  stat.  S2  Heih.  8.  was  then  passed,  which 
gave  to  a  layman  that  which  the  common  law  refused  him,  nameiyi 
a  right  to  sue  for  and  recover  his  tithes.  One  of  the  great  diffi- 
culties which  occurred  to  laymen  having  tithes,  arose  frx>m  the  cir- 
cumstance of  their  having  no  remedy  for  them.  The  common  law 
did  not  give  any  action  for  tithes;  and  the  ecclesiastical  courts 
never  suffered  a  layman  to  sue  for  them,  except  in  the  cases  which 
have  been  mentioned.  The  act  of  parliament,  however,  ofS2i%ii.8. 
gave  a  layman  a  right  to  tithes  in  pernancy,  by  enabling  him  to 
maintain  a  suit  for  them  in  the  ecclesiastical  courts.  Let  us  now 
see  what  have  been  the  transactions  in  the  present  case,  from  that 
time  to  the  present 

The  plaintiffi  in  this  suit,  and  those  imder  whom  they  claim, 
have,  beyond  all  doubt,  been  in  the  actual  perception,  frx)m  the  de- 
fendants themselves,  and  those  under  whom  they  claim,  of  all  the 
tithes  demanded  in  this  bill.  There  has  been  no  interruption  in 
the  enjoyment,  nor  any  dispute  on  the  subject,  until  the  r^sal  by 
the  defendants  to  account,  which  has  occasioned  the  present  suit  So 
that,  as  far  as  living  memory  can  go,  and  as  &r,  indeed,  as  written 
evidence  can  well  shew,  from  all  time,  in  fiurt,  that  evidence  can 
reach,  the  plaintiffi,  and  those  under  whom  they  clainii  have  been 
in  the  dear  and  undisputed  perception  of  the  tithes.     But  it  has 

been  urged,  that,  although  this  contract  appears  to  have  been  made 

I  ' — i ■■* 

(a)  Fi^oi  ▼.  Henh  Mo.  483.  supra  800.     Fhilipt  >•  Frtfihtrkth  t^pra  1 IS5. 
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between  the  vicar  and  TTumas  a  Cramlingion  in  1535,  yet  it  does     1819. 
not  appear  that  the  ordinary  and  patron  ever  gave  it  their  con-     ^^^^ 
a^it,  which  is  certainly  true ;  but  after  all  this  usage  and  constant        ▼. 
perception,  I  cannot  sufier  the  present  defendants,  who  have  always     ^^^^"^ 
paid  the  tithes  themselves,  to  say  that  every  thing  was  not  done  in 
this  case  which  was  requisite ;  nor  do  I  apprehend  it  to  be  neces- 
sary in  all  cases  when  a  composition  real  is  set  up,  to  prove  the 
consent  of  the  patron  and  ordinary.    It  may  be  inferred  from  other 
fittts  and  circumstances  (a),  although  there  has  been  of  late  a  very 
respectable  opinion  against  it     I  perfectly  agree  in  the  doctrine 
which  I  conceive  to  be  dc^urly  established,  that  there  must  be  some 
written  evidence  of  a  composition  reaL 

That  evidence  I  have  here  in  the  written  instrument  which  has 
been  put  in ;  which  is  su£Scient  to  shew  that  a  composition  real 
was  entered  into.  In  addition  to  that  I  have  evidence  of  percep- 
tion from  the  time  of  Hen.  8.  to  the  present  moment.  This  com- 
pels me  to  believe  and  presume,  that  dl  tlie  necessary  consents  were 
given.  But  even  if  it  had  been  necessarj',  which  I  do  not  conceive 
it  to  have  been,  to  presume  that  this  composition  real  was  made 
subsequently  to  32 Hen.  8.  I  should  have  felt  myself  bound  in  this 
this  case,  where  all  the  perception  has  been  adverse  to  the  defend- 
ants, and  in  favour  of  the  plainti£&,  to  presume  that  this  composi- 
tion real  had  been  re-executed  and  re-assented  to  after  that  time. 
It  is  clear,  that  it  was  done  before  the  restraining  statute  o{ Elizabeth. 
Under  all  circumstances,  I  think  the  plaintiff  is  entitled  to  a  decree 
fer  an  account ;  but  as  it  is  a  singular  case,  I  shall  give  no  costs  up 
to  this  time,  and  reserve  the  consideration  of  costs  of  all  subsequent 
proceedings. 

59  Geo.  III.    A.  D.  1819.    Cane. 

Dickenson  and  others  v.  Smith.    [4  Madd.  177.]  liarck  26. 

In  Jtily  1816,  two  sequestrators,  named  in  a  writ  of  sequestra-  Modonfor 
ticm,  took  possession  of  the  defendant's  ferm,  lands,  and  premises,  ^^^^^jf 
and  of  some  growing  crops  of  corn,  grass,  and  other  produce,  and  inreq^aetof 
sold  the  same;  and  on  the  17thjui^  1817,  they  paid  the  produce,  ^^^^ 
371/.  175.  6d.  into  court.  tithwoutof 

On  the  18th  August  1816,  before  the  sale  of  the  crops,  Sec,  no-  ^o^£ 
tice  was  given  to  the  sequestrators  of  a  claim  of  W.  E.  Tondine  to  produce  of 
the  amount  of  67/.  l^s.  Sd.,  due  from  the  defendant  in  respect  of  mpt'on  a 
a  composition  for  tithes,  in  respect  of  the  lands  so  taken  possession  f^^^  . 
of  by  the  sequestrators.  queatntort, 

A  motion  was  now  made,  supported  by  an  affidavit  of  the  fore-  ^^tj^g, 
gmng  &cts,  that  the  accountant-general  might  be  ordered  to  pay  a  oompoii- 

(o)  See  Sttwbridge  w.  Benim,  AnMr.  S7S.  supra  1S97. 
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1819.  plaintiff;  and  he  read  the  following  passage  (which  was  in  answer  to 

""jBti^  an  interrogatory,  whether  the  book  was  not  in  the  custody  of  the  de- 

▼•  fendant  ?  and  whether,  in  substance,  it  would  not  appear  tberefrooif 

*  that  the  pretended  modus  was,  in  fact,  a  part  of  a  general  com* 

ha^been  position  contributory  amongst  the  whole  parish?  as  making  such 

teasbn  of  admission.)     '^  He  the  defendant  hath  been  informed,  &c«  that  a 

*^t'g*a^rl  ^^^^^  book  relating  to  the  tithes  of  the  parish  of  Bomaldkirty 

ney,  to  be  which  was  kept  by  Dr.  BraweUy  who  was  formerly  rector  of  the  said 

an<neft  parish,  was  produced  by  the  defendant's  attorney,  but  not  by  the 

with  the  defendant  at  the  trial  in  the  said  amended  bill,  and  former  answers 

court ^D.  o^ ^^®  defendant  mentioned;  and  that  it  was  so  produced  with  the 

leas  it  view  of  proving  that  the  modtiSj  or  ancient  customary  payment  of 

^enJ  ^'  1^^*  ^^-  i"  and  by  the  former  answers  of  the  defendant  insisted  upon 

from  the  ^ith  respect  to  the  farm  or  lands  called  Doe  Park^  in  the  occupa- 

m  the  an-  tion  of  the  defendant  was  a  good  and  valid  modus,  or  ancient  cus- 

f*^*^*  tomary  payment,  covering  tithe  of  agistment  and  all  predial  tithes 

apust  the  in  respect  of  the  said  farm  or  lands ;"  and  he  denied  that  the  book 

plaintiff's  ^  ^^  ^j.  ^y^^  j^^^j  j^^^j^  j^^  |jjg  possession.     In  a  subsequent  part  of 

motion  re-  the  amended  answer,  the  defendant  stated,  ^'  that  he  had  been  in- 
^Stiwut^"'  formed  and  believes,  that  there  were  in  the  said  book  entries  of 
(osts,  divers  sums  under  the  denomination  of  tithe  farms,  but  did  not 

know  if  such  sums  amounted  to  the  sum  stated  by  the  plaintiff  as 
being  the  composition;  but  that  if  there  were  such  entries,  and  if 
they  were  of  such  amount,  yet  the  defendant  insisted  that  the  valid- 
ity of  the  modus  did  not  depend  upon  any  other  payments,  for  any 
other  part  of  the  parish."  Upon  these  passages  it  was  submitted  to 
the  court,  that  the  plaintiff  was  entitled  to  the  production  of  the 
book  by  the  defendant,  the  possession  of  his  attorney  being  his  pos- 
session, and  was  subject  to  his  control,  Wright  v.  Mayer  (a),  and 
Feyvwick  v.  Reed  {b) ; '  and  that  the  subsequent  admissions  m  the 
answer  shewed  that  the  book  contained  matter  favourable  to  the 
plaintiff's  case.  And  it  was  further  contended,  that  the  book  itself 
was  not  from  the  nature  of  it  such  a  document  as  the  defendant 
was  entitled  to  the  exclusive  possession  of,  or  to  give  in  evidence 
on  his  own  behalf  ouly. 

Lariat  was  to  have  opposed  the  motion,  but  the  court  did  not 
require  to  hear  him. 

The  Lmd  Chief  Baron*  —  This  book  is  part  of  the  defendant's 
evidence ;  and  the  rule  is  clear,  that  you  have  no  right  to  call  upon 
your  opponent  in  this  way  to  expose  his  case  to  his  adversar}'.  It 
would  be  opening  a  wide  door  for  peijury.  Besides,  you  must 
shew  in  all  cases  of  an  application  for  production  of  papers,  that 
they  would  be  evidence  making  in  your  favour ;  and  that  must  be 

(fl)  6  Ves.  281.  (*;  I  Mer.  12S. 
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shewn  by  admission  in  the  defendant's  answer.     Now  here  there  is      1819. 
nothii^  like  an  admission  even  under  the  **  if"  that  the  book,       j^f^ 
when  produced,  would  assbt  tlie  plaintiff's  case.  ^  J^- 

The  court,  therefore,  refused  the  application. 

L&vat  then  applied  for  costs,  which 

The  court  refused ;  the  Lord  Chief  Baron  givmg  as  the  reason, 
that  the  application  was  not  without  some  colour;  for  altliough  the 
court  would  not  compel  a  defendant  on  a  bill  for  discovery  to  dis- 
close his  evidence,  yet  it  was  also  a  rule,  that,  when  the  plaintiff 
coidd  shew  that  the  defendant  was  in  possession  of  evidence  which 
might  serve  him,  if  produced,  it  would  be  against  conscience  to 
allow  him  to  withhold  it ;  that  here  it  had  been  shewn  that  the 
defendant  possessed  a  book  (for  the  possession  of  the  attorney  was 
under^the  control  of  the  defendant),  which,  in  great  probability, 
at  least  might  have  contained  evidence  fiivourable  to  the  plaintiff's 
case;  although  it  was  not  sufficiently  admitted  by  the  answer  to 
authorise  the  court  to  grant  the  application. 

Motion  refused,  without  costs. 


59Geo.III.  A.  D.  1819.     Cane. 

Gl^  V.  Legh  [4  Madd.  l^.]  ^«y  12. 

A  BILL  was  filed  in  the  court  of  Exchequer,  by  the  defendant,   9°  a  bin 
vgahist  the  plaintiff  for  tithes ;  upon  which  the  defendant  filed  a  ei^e^u^^ 
cross  bill  in  the  court  of  chancery,  for  a  discovery  of  the  phiiiitifPs  for  tithes, 
title  to  the  tithes.     To  this  latter  bill,  the  defendant  put  in  an  ant  filedV 
answer  as  to  part  of  the  bill,  and  a  demurrer  as  to  the  rest,  and  the  c«»»-biil  in 
demurrer  came  on  now  to  be  argued.    (See  the  same  at  length,  chancery, 

4  Mad.  194.]  fora^sco- 

-  ,  very  of  the 

FonUanquey  Bell,  and  Spence^  in  support  of  demurrer.  piaintiflTs 

In  this  case  the  ddendant  has  answered  part  of  the  bill,  and  de-  [||^^a^j 
marred  as  to  the  rest ;  «  similar  cross  bill  was  filed  in  the  Exche-  whether  he 
qner,  against  the  defendant,  by  another  person,  of  whom  he  claimed  J|^y^^ 
tithe,  to  which  there  was  a  demurrer,  and  it  was  over-ruled.     That  them  away; 
ease  is  not  reported.     The  pleadings  were  exactly  the  same;  this  munwit^ 
bill  is  but  a  transcript  of  thut.  ^<»  held, 

jigar  and  Duckworth^  in  support  of  the  bill.  fendant  was 

In  tfiat  case  the  demurrer  admitted  the  facts  stated  in  the  bill ;  ^^^  entitled 
one  fact  stated  being,  that  the  right  to  the  tithes  was  in  another  per-  yery  of  the 
"SOU,  which,  if  admitted  by  answer,  would  entitle  the  plaintiff  to  re-  ^^^^^1^ 
lief.     On  that  ground  the  demurrer  was  over-ruled.  tithes,  but 

FimUanque.  was«ititled 

f  ,       ,  to  a  disco- 

This  being  a  cross  bill,  it  ought  to  have  been  filed  in  the  court  of  very  whe- 
Exchequer,  where  the  original  bill  was  filed.  ^wed^ 

R  r  4 
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them  away ; 
a  doubt  was 
entertained, 
whether  a 
cross-bill 
can  be  filed 
in  the  court 
of  chancery, 
when  the 
original 
bill  is  in  the 
court  of 
exchequer : 
but  the  de- 
fendant 
baring  an- 
swered, part 
of  the  bill 
was  consi- 
dered as 
precluded 
from  rais- 
tog  the  ob- 
jection. 
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The  Vice  Chancellor, 

There  may  be  weight  in  that  objection,  but  have  you  not  waived 
it  by  answering  part  of  the  bill  ? 

Fonblanque. 

Supposing  that  having  answered  the  cross  bill,  we  are  too  late  in 
the  objection  as  to  its  being  filed  in  this  court,  the  question  is^ 
whether  the  defendant  in  the  original  bill,  is  entitled  by  a  cross 
bill,  to  ask  a  discovery  of  the  title  of  the  plaintiiF  in  the  original 
bill.  The  plaintiff  in  that  bill  is  bound  to  prove  his  right  to  tithe; 
can  you  then  by  a  cross  bill,  oblige  him  to  discover  it  ?  The  plaintiff 
does  not  pretend  an  exemption  from  tithes,  he  must  pay  them  to 
somebody.  If  different  persons  claimed  the  tithes  of  him  he  might 
file  a  bill  of  interpleader.  The  plaintiff  states  in  his  bill,  that  the 
defendant  has  documentary  evidence  in  His  possession.  Is  the  de- 
fendant to  look  through  all  his  title  deeds,  to  see  if  there  is  any 
flaw  in  his  title  ?  Lord  Bedesdale  says,  in  general  where  the  title  of 
the  defendant  is  not  in  privity  but  inconsistent  with  the  title  made 
by  the  plaintil!^  the  defendant  is  not  bound  to  discover  the  evidence 
of  the  title  under  which  he  claims,  (a) 
»    The  Vice  Chancellor. 

Suppose  the  cross  bill  had  charged  that  in  January  1800,  the 
defendant  conveyed  this  portion  of  the  tithes  to  A,  B.j  must  not 
the  defendant  answer  that  allegation  ?  The  bill  here  generally 
alleges  there  has  been  a  severance  of  the  title  to  the  tithes  from  the 
rectory,  and  that  the  defendant  has  made  a  conveyance  of  these 

tithes* 

,    ponhlanque. 

We  should  have  had  no  objection  to  answer  such  a  question, 
but  here  the  inquiry  as  to  the  severance  extends  to  the  earliest 
times. 

In  Parker  v,  Legh^  the  same  point  as  this  was  before  your 
Jionour,  on  a  cross  bill,  filed  by  another  of  the  defendants  to  the 
original  bill,  and  your  honour  allowed  the  demurrer. 

Agar  in  support  of  the  bill. 

There  are  several  defendants  to  the  original  bill  filed  by  the  de- 
fendant in  the  Exchequer;  only  three  of  them  have  filed  cross  bills. 
One  of  these  cross  bills  was  filed  in  the  court  of  Exchequer,  and  the 
demurrer  was  over-ruled  on  the  ground  stated :  another,  Parker  v. 
Leghy  was  filed  in  this  court,  and  the  demurrer  was  allowed  by 
your  honour;  the  present  is  the  third  cross  bill  filed,  and  the  pro- 
priety of  the  demurrer  to  this  bill  is  now  to  be  considered. 

If  a  rector  files  a  bill  for  tithes,  he  is  bound  on  a  cross  bill  to 
discover  whether  he  has  any  papers  in  his  possession,  which  shew 


(rt)   Redesd.  Chi,  Pl«»d.  pi.  154,  5.     (Ed.  3d.) 
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that  he  has  no  title  to  the  tithes.     Id  Stroud  v.  Decan^  (a)  that      1819. 
doctrine  was  laid  down  on  a  demurrer  to  a  bill  for  the  discovery  of      ^^^ 
setdement     In  Selln/  v.  Selby,  {b)  an  ejectment  was  brought,  and  a         ▼• 
bill  was  filed  for  a  discovery  of  the  plaintiflPs  pedigree,  and  allowed      ^^ 
a  discovery  as  to  the  case  stated  for  the  opinion  of  counsel  has  been 
compelled,  (c) 

The  Vice  Chancellor. 

A  defendant  is  not  protected  from  answering  as  to  his  own  ad- 
mission of  facts,  although  they  were  contained  in  a  case  stated  by 
him  for  the  opinion  of  counsel. 

jigar. 

It  is  said  the  defendant  must  shew  a  title  in  the  original  bill,  that 
the  answer  to  that  is,  that  he  may  shew  a  prifnd  facie  title,  at  the 
same  time  that  he  has  a  deed  in  his  possession,  destructive  of  his 
title.  If  a  vicar  files  a  bill  for  tithes,  a  cross  bill  may  be  filed  for 
the  discovery  of  papers  in  his  possession,  which  may  shew  that  the 
rector  is  entitled  to  the  tithes.  If  in  this  case  papers  are  produced, 
it  will  perhaps  appear  that  there  is  an  exemption  from  tithes.  The 
difficulty  the  defendant  raises  as  to  the  discovery  of  the  deeds  in 
his  possession  raises  a  suspicion  that  he  has  papers,  which  shew  he 
has  no  title  to  the  tithes.  Where  a  title  is  in  litigation,  you  may 
always  call  for  a  discovery.  In  Gardiner  v.  Mason^  (d)  a  defendant 
referred  to  a  letter  which  afiected  his  title,  and  on  motion  the  court 
ordered  an  inspection  by  the  plaintiff. 

The  Vice  Chancellor. 

I  see  by  my  note  of  the  judgment  in  the  case  of  Parker  v.  Ijeghy 
that  I  expressed  a  clear  opinion  that  the  defendant  was  not  bound 
to  discover  his  tide,  or  to  set  forth  his  title  deeds,  or  the  contents 
of  them,  but  that  he  would  have  been  bound  to  answer  to  a  charge 
that  he  had  conveyed  away  the  tithes.  If,  therefore,  the  bill  con- 
veyed such  a  charge,  it  is  singular  that  this  observation  on  the 
pait  of  the  court,  did  not  bring  it  to  the  attention  of  counsel.  I 
cannot  allow  this  demurrer,  but  let  the  defendant  be  at  liberty  to 
amend  his  demurrer,  and  to  confine  it,  if  he  pleases,  to  the  discovery 
of  title,  and  let  the  plaintiff  be  at  liberty,  also,  to  amend  his  bill. 

Note.  —  It  appearing  that  there  was,  in  fact,  in  Parker  v.  Legh^  a 
charge  that  the  defendant  had  conveyed  away  the  tithes,  it  was 
Agrei^,  that  the  same  order  should  be  made  there  as  in  this  case. 

(a)  1  Vm.  sen.  37.  (6)  4  Bro.  Cba.  Ca.  1]. 

if)  Stanhope  ▼.  Eoberts,  2  Atk.  214.  (d)  4  Bro.  Cha.  Ca.  479. 
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P.59.Geo.IIL  A.  D.  1819.  Scac. 

ScoU  V.  ZjcnDsofif  and  others, 
v>  Samerby 
AAy  13.  V.  ^Fbod^  and  others.  [7  Pri,  267 J 

-^j^  .^  This  case  was  merely  a  rehearing  of  that  of  Byam  v.  Booths  the 
plaintiff  in  that  case  having  died  at  Brussds  the  day  before  the 
judgment  of  the  court  was  prcHioancedf  the  decree  remained  regis- 
.tered  only  in  the  minute  book.  Garrow^  Woad^  end  Graham^ 
Barons :  and  Richards^  Lord  Chief  Baron,  delivered  their  opinicms 
seriatim.  Mr.  Baron  Woodf  retaining  his  former  opinion,  against 
the  rest  of  the  court,  whose  opinions  were  concurrent,  Und  to  the 
same  etEsct  as  before. 


8.C 


P.  59Geo.lIL    A.D.  1819.    C.B. 

.Welch  s.VppiU,  Qerk.   :E1  Brod.&Bing.  84.] 

This  was  an  action  on  the  case  against  the  defendant  as  rector 

TMooiei     of  Lanyai^  for  not  removing  five  calves  and  one  lamb,  alleged  to 

^'  have  been  set  out  by  the  plaintiff  for  his  tithes  of  calves  and  lambs 

li^  to  the  arising  upon  lands  in  the  parish  of  which  the  plaintiff  was  occupier. 

Umb^Tetu  *^'  ^®  ^'^  before  Best  J.  at  Taunton  spring  assises,  1819,  it  ap- 

atthetivw    peared  that  there  had  been  a  composition  by  the  defendant  with 

J^^^2l  ^®  plaintiff  for  his  tithes,  which  composition  ceased  on  March  25^ 

akbougfa       1816;  that  several  calves  and  lambs  were  dropped  before  Zo^/- 

^^^^*^     day  1816,  which  were  not  fit  to  be  weaned  till  after  Ijidy»day  1816 ; 

Mt  out  until  and  that  several  other  calves  and  lambs  were  dropped  aft^r  Jjod^ 

to^'weao-  '^V  ^^l^f  the  tithe  of  which  last  alone  the  plaintiff  set  out.     The 

«<^  defendant  contended  that  the  whole  tithe  of  the  calves  and  lambs 

was  not  set  out,  for  that  he  was  entitled  as  well  to  the  tithe  of  those 

which  were  bom  before  Lady^day^  but  not  fit  to  be  weaned  till  after 

Lady^day^  as  he  was  to  the  tithe  of  those  which  were  bom  after 

Ltady-day  s  and  he,  therefore,  contended  he  was  not  bound  to  take 

those  which  were  set  out.    Best  J.  was  of  opinion  that  the  plaintiff 

was  entitled  to  a  verdict,  because  the  right  to  the  tithe  of  animals 

vests  when  they  are  dropped,  and  the  tithes  of  the  calves  and  lambs 

born  before  Lady-day  were,  therefore,  covered  by  the  old  com- 

^uprA       position;  and  a  verdict  was  entered  for  the  plaintiff,  damages  5/., 

t  Supm      with  liberty  to  the  defendant  to  move  to  enter  a  nonsuit. 

X  Supra  ^^^^  Serjt  having  obtained  a  rule  nisi^ 

579.  Lens  Seijt  now  shewed  cause,  citing  Boys  v.  Ellis  *  (a).  Croft  v. 

le^s?**       £/ai^  t>  Liston  v.  Foy.  J 
I  Supra  PgU  and  Copley,  Serjts.,  argued  in  support  of  the  rule,  citing 

t  Supra      Newman  v.  Morgan  §  (a),  Kenyon  v.  West  ||,  Bedford  v.  SambelL  t 

1058.  — ^ — — ■ 

(a)  Bun.  139. 
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Dallas  C.J.  —  lam  clearly  of  opinioDy-  that  the  right  to  the  tithe      1819. 
of  iambs  vests  at  the  time  when  the  animal  is  dropped.     It  has  been       ^^^ 
said,  that  there  is  no  authority  for  this,  but  all  the  authority  to  be        ▼• 
found  goes  to  that  extent*     But,  first,  let  us  examine  how  the  case        ^^^' 
stands  upon  principle.     The  present  case  may  be  illustrated  by 
considering  the  case  of  com :  there  the  right  to  tithes  attaches  when 
the  corn  is  severed  from  the  land,  and,  in  that  instance,  a  distinc- 
tion is  to  be  remarked  between  the  time  of  the  tithe  vesting,  and 
the  time  of  taking  the  individual  chattel :  suppose  that  the  incum- 
bent dies  after  severance  of  the  com,  but  before  the  tithe  is  set  out; 
there  the  tithe  has  vested  in  the  deceased  parson,  and  will  go  to  his 
executors,  though  it  is  not  removeable  dll  something  further  be 
done,  {b)     So,  in  respect  to  the  mode  of  tithing  grass,  in  the  ease 
of  Newman  v.  Morgan^  Lord  EUenborougk  C,3.  says,  ■**  The  rule 
then  is  for  the  rector  to  take  his  tenth  part  in  that  first  convenient 
stage  of  the  process,  when  the  subject-matter  may  be  equally  di- 
vided :  and  that  is  when  it  is  put  into  grass-cocks  in  the  common 
process  of  hay-making;"  so  that  between  the  time  when  the  tithe 
becomes  due,  and  when  it  is  to  be  taken  away,  an  operation  is  to 
first  performed;  so  here,  in  the  case  of  tithe  lambs,  the  severance 
of  the  young  from  the  dam,  is  analogous  to  the  severance  of  the 
corn  from  the  land,  but  they  are  not  to  be  set  out  as  tithe  till  a 
later  period.     The  case  in  Bunbury  is  directly  in  point,  and  it  dis- 
tinguishes the  right  to  the  tithe  of  lambs  from  the  case  of  tithe  wool, 
which  is  said  to  be  a  divisible  thing;  tithe  of  Iambs,  therefore,  is 
due  when  the  animals  are  born,  and  vests  when  they  are  dropped. 

ParJc^  Burroughs  and  Richardson^  Justices,  delivered  concurrent 
opinions. 

59  Geo.  III.    A.D.  1«19.    Cane. 

White  V.  Lisle  and  others.     [4  Madd.  214.]  JumeW. 

Tuts  was  a  bill  for  tithes,    exhibited  14th  Dec.  1813,  by  the  Oaanteuo 
rector  of  Wootton^  in  the  Isle  of  Wight,  against  Charles  Lisle  and  fjjjj^*' 
John  Holies,  the  proprietors  and  occupiers  of  cert^n  lands  in  the  whtther  a 

parish  of  fVootton.  JlJ^'fa 

The  substance  of  the  defence  made  by  the  answer  was,  that  the  reipcct  of  • 
lands  in  question  were  part  of  an  ancient  &nn  called  Wootton  Farm,  of  a  iitfm|ii 
containing  763  acres  0  rood  1  perch,  situate  in  the  ;parishes  of  J"^"*^ 
Wootton,  Whippingham,  and  Arreton,.BXid  that  632a.  2ir.  21p., (being  thediftiia. 
part  woodland  and  part  arable)  were  situate  in  the  parish  of  Wootton,  *°^^ 
and  distinguished  from  the  other  part  of  the  farm  by  well  known  new  tAfl 
metes  and  boundaries,  and  that  a  modus  of  4/.  was  payable  at  Mi"  ***"* 

(a)  10  EasU  €.  (b)  SeeWyburd^.  Tw*,  1  Bob.  &  FktlL  45S.  n^ra  1517. 

Troti  ?.  Muddf  4  Wood's  Deer.  11. 
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1819.     chaelmas  in  every  year  for  such  last  mentioned  part  of  the  farm  in 

lieu  of  all  tithes. 

At  the  hearing  of  the  cause  before  the  Vice  Chancellor,  on  the 

27th  of  Jan.  1818,  the  antiquity  both  of  the  payment  and  of  the 
mored  for,  farm,  in  its  present  dimensions,  being  disputed,  an  issue  was  di- 
ing  points'  rected  to  try  whether  a  modus  of  4/.  was  payable  by  the  occupiers 
^^aA^^  of  such  part  of  a  farm  called  Wootton  Farmj  situate  in  the  parishes 
the  issue  of  Woottofij  WAipptngham,  and  Arreton^  as  was  situate  in  the  parish 
iIT'^^^nff  ^^  Woottofii  to  the  rector  in  lieu  of  tithes  for  such  part,  containing 
double  in      682  a.  2  r.  21  p.,  with  a  direction  to  indorse  any  special  matter  on 

jection  of  Upon  the  trial  at  the  Winchester  summer  assises  in  1818,  before 

a  leased    ^^*  Justice  Parkj  a  verdict  was  found  for  the  defendants  in  equity, 
immaterial,       And  on  the  1st  day  of  TWmVyTerm,  1819,  a  new  trial  was 
tendi^  to    moved  for,  by 

^lish  a        Bell^  WethereUf  Ab.  Moore,  and  DonDdesnxjelU  for  the  rector, 
suffidendy        Seijeant  Pell,  Tratx^er,  Gazelee,  and  Tinney,  for  the  defendants  in 
^*^^^»  equity,  opposing. 

a  Teidict  is  The  evidence  adduced  at  the  trial  for  the  modus  appeared  by  the 
7~^"*  Judge's  notes  to  be  that  of  several  aged  witnesses,  who  swore  to 
rigii/in  the  payment  of  the  4/.  and  the  non-payment  of  tithes  as  long  as 
2^^^'  they  remembered.  One  of  them,  Joseph  Weeks,  on  his  cross-exa- 
wiUnot  mination,  said,  that  he  had  rented  ChiUerton  farm  in  the  same 
Me  back  •  P^^'^^h,  Containing  400  acres,  and  had  paid  60/.  composition  for  tithe 
that  the  Ta-  37  years  ago;  three  receipts  from  Mr.  Walton,  a  former  rector,  were  in 
^m  modus  evidence;  one  of  the  27th  Oct.  1785,  one  of  the  22d  Dec.  1801,  and 
*^u?  *°  ^  ^^^  °^  ^®  ^^^  ^^*  1803,  all  acknowledging  the  4/.  as  received  for 
comparison  &  year's  modus  from  Wootton  farm.  A  counterpart  of  a  lease  for 
ti^^  21  years,  dated  29th  Sept.  1 703,  from  John  Lisle  to  Thomas  JoUiffe, 
whole  pa-  of  a  farm  called  Wootton  Farm,  in  the  parishes  of  Wootton,  Whip* 
™^^*ny  pingham,  and  Arreton,  not  describing  the  parcels  or  boundaries, 
rLd,  and  with  a  covenant  to  JoUiffe  to  pay  during  the  term  all  dues,  duties, 
dooimimto  ^  taxes,  and  payments  in  respect  of  the  premises,  or  any  part  thereof, 
cannot  pre-  to  the  queen,  church,  and  poor,  or  any  other  person  or  persons, 
aU  p^'of  ®^cept  poultry,  foxes,  and  except  the  yearly  composition,  modus, 
usage  unless  or  pension  of  4/.  per  annum  to  the  minister  of  Wootton.  This  last 
22i«wit  pi^e  of  evidence  was  objected  to  on  the  part  of  the  rector ;  but  it 
with  each  was  admitted,  by  the  judge,  as  evidence  of  reputation. 
to  exclude  -^^  ^  ^^  antiquity  of  the  fiirm,  William  Chiverton  swore  that  he 
f^S^**''  had  known  the  farm  46  years,  and  it  was  always  the  same.  On 
duti  that  bis  cross-examination,  he  said,  that  a  certain  field,  called  the  JPo^- 
!*P|^^®"     ting  Park,  was  always  a  part  of  the  form ;  tliat  he  had  never  heard 

siUe  in  cases  of  private  right,  where  a  class  or  district  of  persons  are  concerned,  and  is  evidence 
as  to  a  parochial  tnodus,  but  not  as  a  farm  mwbOf  or  to  support  a  prescriptive  right,  except  as  to 
a  right  of  way.  Proof  of  a  fixed  payment  for  a  farm  during  a  long  period,  without  mention  of  a 
modut,  is  evidence  of  a  modus.     Costs  are  given  when  a  finding  at  law  is  confirmed. 
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of  its  being  taken  from  the  common.     Charles  Osborne  swore,  that     1819. 
he  had  known  the  farm  the  same  as  now  for  44  years.     And  the      ^^^ 
present  dimensions  of  tlie  farm  agreeing  with. the  terms  of  the  issue       ^v. 
were  proved. 

For  the  rector  was  produced  an  extract  from  the  taxation  of  Pope 
Nicholas:  of  which  the  translation  follows:  ' 

Taxation  of  the  spiritual  and  temporal  possessions  of  the  clergy 
of  the  archdeaconry  of  Winchester. 

"  Deanery  of  the  Isle  s 
"  The  churcTi  of  Wodington  12  marks. 

^^  And  there  is  a  pension  in  the  same  of  half  a  mark." 

An  inquisitio  posf  mortem^  5th  Ed.  3.  and  another  1 9th  Ed.  S., 
shewing  that  persons  of  the  family  of  De  Lisle  were  lords  of  the 
manor  of  Wootton. 

An  extract  from  the  Nonce  Rollj  15th  Ed.  S.,  shewing  that  the 
ninth  of  the  corn,  fleeces,  and  lambs  in  die  parish  of  fVodyngton,  in 
the  deanery  of  the  island,  was  worth,  in  the  fourteenth  year  of  that 
reign,  21.  3s.  3d. 

An  inquisition  extracted  from  the  registry  of  the  diocese  of  Wtti^ 
Chester^  being  a  valuation  made  27th  Aiig.  1502,  of  the  parish 
church  of  Wootton,  and  of  a  chauntry  in  the  church,  by  the  direc- 
tion of  the  bishop,  on  a  petition  of  the  rector  to  be  permitted,  by 
reason  of  the  poverty  of  the  church,  to  hold  the  chauntry  with 
the  living.  The  inqubition  finds  the  parish  church  worth  yearly 
4/.  6s.  Sd. 

An  extract  from  the  Ecclesiastical  Suroey^  26  Henry  8.  The 
translation  follows : 

"  Rectory  of  Wootton^  £.   s.    d. 

**  Is  valued  in  the  farm  of  lands  called  glebe  lands,  ^ 

together  with  tithes  and  oblations,  as  appears  by  S-  6     8  1^ 
the  said  QtiaterJiium         -         -          -          -         -J 
<<  Charges  in  procurations,  and  a  certain  annual  pension   0    4  7 
•*  And  it  is  worth  clear        -         -          -          -          -64  2J 
««  Tenths  thereof 012  5i" 

It  was  admitted  by  the  defendant  in  equity,  that  the  family  of 
J)e  Lisle  were  patrons  of  the  living  from  1230  to  1589,  and  the 
same  was  proved  1 718  to  1736 ;  and  Thomas  Lisle  was  admitted  to 
have  been  rector  from  1736  to  1767. 

As  to  the  antiquity  of  the  farm,  John  Wallace^  who  was  bom  in 
1734,  swore  that  he  had  known  Wootton  farm  from  a  child;  that  he 
knew  the  Fatting  Park,  which  was  about  100  acres ;  that  it  was  for- 
merly called  Quakej^s  Common,  and  was  all  bushes  and  briers  when. 
he  first  knew  it.  He  did  not  know  when  any  thing  was  done  to  it; 
it  was  broken  up  and  ploughed,  the  briers  were  burnt;  fiumer 
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1019.  Brawny  who  lived  at  the  fiurm,  did  this  after  they  had  parted  off 
'  the  level ;  they  made  hedges ;  it  was  taken  irom  the  oommon,  and 
thrown  tofVootton  fiu-nr;  it  was  common  land  before  the  inclosures, 
which  were  made  when  witness  was  a  lad ;  Brawn  then  rented 
it.  As  far  as  witness  knew,  the  common  was  in  the  parish  of 
Wootton.  Before  indosure,  the  cattle  used  to  run  there  from  all 
parts.  On  cross-examination,  he  said*  that  it  was  called  WootUm 
Common^  before  Quaker's  Common ;  that  he  had  mentioned  only 
Wootton  Common  when  in  his  examination  before  the  commissioners, 
(that  is,  in  the  original  cause) ;  diat  the  rest  of  Wootton  Common 
was  enclosed. 

Bobert  Knight  swore  that  the  glebe  was  170  acres. 

The  examination  oi  James  Foaj/y  a  witness  in  the  original  cause, 
was  read,  by  which  he  deposed  that  the  &rm  now  comprised  ob- 
tain lands  called  the  fiitting  park,  and  he  believed  the  same  were 
formerly  open,  barren,  and  uncultivated  lands,  and  the  reason  of  his 
belief  was  that  he  had  heard  one  farmer  Brawfh  who  about  66  years 
since  was  tenant  of  the  farm,  with  whom  the  deponent  then  lived 
as  servant  at  the  &nn,  and  who  had  been  dead  many  years,  d&dbre 
that  he,  JBrown,  brdke  up  the  fiuting  park,  and  brought  it  intocultiva* 
tion;  that  before  that  time  it  was  rough  uncultivated  land,  covered 
with  bushes,  heath,  and  rough  herbage,  that  it  contained  about 
80  acres,  and  upwi^'ds,  and  was  situate  in  the  parish  of  Wootton, 

Jain  Djfery  ag^  73,  swcNre  that  he  knew  Wootton  fiirm,  and  the; 
fitting  park,  five  pieces  bore  that  name;  it  was  now  nearly  the  sam^* 
as  ever  since  he  remembered  the  same  kind  of  fences ;  there  was  a 
deeper  ditch  than  inner  ditches  usually  are ;  one  ditch  was  deq>er 
than  ditches  usually  are. 

It  was  then  proposed  to  call  evidence  to  prove  the  boundary  of 
the  farm  by  reputation ;  the  judge  refused  to  hear  the  evidence  as 
being  hearsay )evidence  of  a  private  right,  and  not  evidence  to  prove 
a  general  custom. 

The  jury  found  for  the  moduSf  and  the  judge  certified  that  he  was 
perfectly  satisfied  with  the  verdict 

Against  the  verdict  it  was  contended,  1st,  that  the  lease  of  1704 
was  improperly  received  in  evidence :  2d,  that  the  judge  in  his 
charge  to  the  jury  did  not  lay  sufficient  stress  on  the  documaitarjr 
evidence)  and  that  that  evidence  was  so  strong  as  to  entitle  the  rec- 
tor to  a  verdict:  Sd.,  that  the  evidence  of  reputation,  as  to  the' 
ancient  boundary  of  the  farm,  should  have  been,  reserved:  4th,  that 
inasmuch  as  the  fisitting  park  appeared  to  have  been  taken  out  of' 
the  common  and  added  to  the  farm,  within  time  of  memory,  the: 
verdict  finding  that  the  modus  covered  the  whole  firm  in  its  present  - 
dimensions  could  not  be  supported. 

Oik'lkt  fim  tH>int»  Oattian  V.  Wdadhme^  6  Term  BipzAl9tin. 
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was  cited  for  the  defendants  in  equity,  but  diis  point  was  not  mocb  ISIV; 
FKTcssed ;  on  that  side  it  was  contended  for  the  rector  that  it  had  ma-  j^^^ 
terially  weighed  with  the  jury.  t. 

On  the  second  point  it  would  be  necessary  to  state  the  judge's  ^'^' 
observations,  which  were  read  from  a  short-hand  writer's  copy,  and 
were  of  considerable  length.  He  spoke  of  the  N&rue  Bellas  a  docu- 
ment with  which  he  was  previously  unacquainted,  and  stated  that  the 
ancient  surveys  could  not  be  relied  upon  for  value,  because  of  the 
interest  there  was  to  make  them  low,  and  that  in  this  case  they 
afforded  mere  inference  even  as  to  valae. 

It  was  contended  for  the  rectcM*  that  the  value  of  the  whole  rec- 
tory appeared  to  be  so  little  as  to  make  it  impossible  that  the  dis- 
trict in  question,  there  being  much  other  Uthable  land,  besides  a 
large  glebe,  should  then  pay  4/.,  the  fact  that  these  Usles,  who 
were  proprietors  of  the  farm,  were  patrons  served  to  account  for  the 
payment  of  4/.  in  later  times* 

On  this  point  were  cited  BuUer^s  Nisi  Prius^  295.  M&rewood  v. 
JVood^  14£a5^S29.  BiXY.  Erimellj  S  T.B.701.  Stflnkyv.  fVkiUr 
1 4  East^  S3Q.  Weeks  V.  Spofkii .  1  Mmie  and  Sd.  679.  WM  r.  Petbs 
Nay.  44. 

The  argumoit  for  the  rector  was^tbat  tbeqnestioD  was  not  off 
boundary  between  private  estates,  but  between-an  estate  and-  a- 
common,  and  although  it  was  admitted  that  the  rejected-  evidence' 
had  been  tendered  as  to  the  boundary  of  the  estate  only,  not  as  to  the 
common,  yet  the  two  must  be  -considered*  as  4X>nnected,  and  a  court  < 
of  equity  would  send  the  case  back,  if  there  was  a  want  of  a  proper 
proo£     That  in  a  question  of  farm  modus  evidence  of  reputation  was 
determined  to  be  admissible  by  the' case  from  Noj/f  an  authority, 
tboogk  the  only  one.     That  in  a  case  of  nukbis^  thepayment  was  to 
be  established,  and  also  its  pei^)etuity,  but  the  perpetuity  of  ^payment' 
could  only  be  proved  by  evidence  of  reputation,  and  so-also  the 
antiquity  of  the  farm,  in  respect  of  which  the  payment  waa^made^* 
hut  this  would  include  the  question  of  the  boundary^  madus^  it  wais* 
said,  was  in  a  sense,  a  public  question,  the  whole  parisli  behig' 
isierested  in  the  provisionforthet:leif;ymanf  and  evidence -of  repti^ 
tation,  even  in  cases  of  private  right  was  (it  was  contended)  to  be* 
admitted  where  the  nature  of  the  case  required  it.    It  was  suggested- 
that  the  point  had  arisen  in  some  case  of  abbey  lands,  which  have- 
acquired  the  name  of  Prior^s  Lands,  and  have  not  paid  tithes,  and 
Vinet^S'jtt^idgmeni  was  referred  to* 

On  this  point  it  was  contended  that  there  was  evidence  to  show- 
tkat  the  •  fetling  park  had  beoi  add^  -to  th^  fiurov  -within  readi  ^of 
nemorf,  and  that  though,  on  the  authority  of  SUxbMU'ir^  T^^^'^^' Supra  S2s. 
1  Ves.  118.,  lands  altolted  with  the  incumbent's  consent  ^tb  an>ancient' 
farm^  in  lieu  of  the  right  of  common  bdongtng  tatbe^fiMn^ '  wonld^ 
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lil^     be  rerersed  by,  the  former  mdduSf  yet  it.did  not  here  appear  thst-die 
ifTK^y      rector  had  been  privy;  the  indoaure  might  have  been  made  by  some 
,y^^       agreement  amongst  the  commoners,  without  consulting  the  rector; 
it  might  have  been  an  approvement  under  the  statute  of  Mertonf 
20  J%7i.III.  C.4.    The  LisU  fiunily  appearing,  by  the  inquisitions, 
posi  martefttj  to  be  lords  of  the  manor. 

The  Vice  Chancellor  said,  that  he  should  not  immediately  give 
judgment,  but  he  would  state  his  impression.  The  issue  in  this  cause 
was' irregular ;  it  was  double  in  its  nature ;  apply ing.£rst  to  the  finrm, 
a  district  which  the  modus  was  contended  to  cover,  next  to  the  pay- 
ment contended  for,  as  a  modus.  The  new  trial  was  moved  for  on 
the  grounds  of  evidence  having  been  improperly  received  and  impro- 
perly rejected  of  misdirection  of  the  judge  as  to  the  weight  of  a  part 
of  the  evidence,  and  of  the  verdict  being  against  evidence.  With  re- . 
spect  to  the  Iclbse  of  1 704,  he  thought  it  immaterial  whether  it  was 
properly  or  improperly  received,  because  the  evidence  of  the  lease 
only  went  to  carry  back  some  few  years  &rtber  the  fact  of  payment 
•  which  had  been  established  for  a  period  sufficiently  long  by  other, 
evidence ;  and  it  appeared  to  him,  therefore,  that  the  rejection  of  that 
evidence  ought  not  to  have  affected  the  verdict  If  in  this  case,  re- 
putation was  not  evidence,  which  was  the  leaning  of  his  opinion,  then 
this  lease  was  not  admissible,  being  in  effect  the  declaration  of  the  les- . 
sor  of  his  own  right.  If,  however,  reputation  was  evidence^  in  this 
case  then  he  considered  the  lease  to  be  admissible,  as  being  a  foct  of 
reputation.  As  to  the  fiitting  park,  the  judge  of  nisi  prius  appeared 
to  have  distinctly  put  it  to  the  jury  to  consider,  whether  it  was  an 
ancient  part  of  the  farm,  lately  brought  into  tilla^ ;  or  an  addition 
to  the  farm,  and  to  have  directed  that  they  should  find  the  latter  if  it 
were  their  opinion  specially,  although  he  intimated  that  such  finding 
would  not,  in  his  opinion,  affect  the  modus;  the  general  verdict,  there- 
fore, involved  a  finding  that  it  was  an  ancient  part  of  the  farm,  and 
his  honour  saw  no  reason  to  be  dissatisfied  with  that  conclusion, 
the  only  evidence,  strongly  averse  to  it,  being  that  of  Wallace^ 
which  was  both  obscure  and  unsatisfactory,  and  opposed  by  other 
evidence;  but  if  otherwise,  it  was  to  be  presumed,  in  the  absence  of 
opposing  testimony,  that  the  inclosure  had  been  lawfully  made,  and 
so  made  as  to  give  the  land  by  way  of  substitution  for  the  right  of 
common,  and  tQ  bring  the  case  within  the  principle  of  Siockwdl  v. 
Terry.  If  so,  though  the  verdict  might  be  wrong  in  form,  yet  it 
was  right  in  substance,  and  a  court  of  equity  would  not  aend  it. 
back  for  a  matter  of  form. 

As  to  the  argument,  that  an  approvement  might  be  presumed,  k. 
was  not  shown  that  the  proprietors  of  the  &rm  had  been  lords  of 
the  manor  since  1332^  a  period  too  remote  to  ground  the  pre- 
iumptioii  contended  for. 
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With  respect  to  the  ancient  documentary  evidence,  it  was  to  be     t6l9» 
observed,  tliat  the  validity  of  a  farm-moAtf  was  hot  to  be  tried  l^'a      ^^^^ 
comparison  of  value,  with  the  whole  tithe,  at  any  remote  period,         ▼. 
because  other  motives  than  those  of  a  pecuniary  bargain  might  in- 
fluence a  particular  proprietor  to  make  a  grant  to  the  church,  and 
because  the  relative  state  of  cultivation  and  produce,  at  the  time  of 
the  contract,  could  not  be  ascertained:    that  ancient  documents 
could  not  prevail  against  all  proof  of  usage,  unless  they  were  con- 
sistent with  each  other,  and  unless  the  eflfect  of  them  excluded  not 
the  probability,  but  the  possibility  of  the  modus:    that  here  the 
ancient  documents  were  not  consbtent,  nor  did  any  of  them  exclude 
the  possibility  of  the  modus. 

The  only  other  question  Mfxs  that  of  the  rejection  of  the  evidence 
of  reputation  as  to  the  boundary  of  the  farm,  as  not  admissible  in 
cases  of  individual  right.  It  was  plainly  admissible  in  cases  of  pri- 
vate right,  where  a  class  or  district  of  persons  was  concerned,  as  in 
Stanley  v.  While,  {a)  His  honour,  after  noticing  that  it  had  been 
admitted  that  the  rejected  evidence  had  not  been  tendered  as  to  the 
common,  said  it  was  argued  po  be  receivable,  first,  as  on  a  question 
oftnodus;  secondly,  as  on  a  question  of  prescription  generally.  As 
to  the  first,  reputation,  was  undoubtedly  evidence,  in  the  case  of  a 
parochial  modus ;  but  with  respect  to  a  farm-mo^fi;5,  the  case  in  Noy 
stood  alone^  and  was  too  loose  to  be  relied  upon  for  the  present 
purpose :  but  it  was  said  that  such  evidence  afforded  the  only  medium 
of  proof ;  he  thought  not,  because  proof  of  a  fixed  payment  for  a  farm 
during  a  long  period,  even  without  mention  of  a  modusy  was  evi- 
dence of  a  modusy  for  the  payment  would  be  presumed  to  be  accord- 
ing to  right.  Evidence  of  reputation  was,  therefore,  not  necessary  to  * 
support  such  a  modus,  and  it  could  not  be  used  against  such  a 
modusy  because  in  cases  of  private  right  evidence  of  reputation  was 
only  admissible  in  confirmation  of  actual  enjoyment,  and  not  against 
it  A  still  larger  principle  was,  however,  contended  for,  viz.  that  it 
was  receivable  on  all  questions  of  prescription.  But  in  Inte  times 
be  did  not  find  this  species  of  evidence  to  have  been  even  tendered 
in  cases  of  prescription  as  to  individual  rights,  except  as  to  a  right  of 
way :  such  a  general  principle  would  have  been  a  ready  answer  in 
every  case  in  which  the  question  had  arisen ;  but  he  did  not  find  that 
it  had  ever  been  before  stated  that  by  a  prescriptive  right  was  meant 
only  a  right  so  remote,  that  the  policy  of  the  law  peinnitted  it  to  be 
established  without  pleading  the  grant  That  it  was  admitted  that 
where  the  grant  was  pleaded,  no  such  evidence  could  be  receivetl, 
although  the  grant  might  be  pleaded  to  be  lost,  and  supported  from 
usage  alone,  and  in  principle  there  seemed  no  difierence  between  the. 

(a)  14£Mt,332. 
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two  cases.  His  honour  deferred  pronouncing  his  final  judgement, 
giving  liberty  to  the  plaintiff  in  equity  to  produce  any  further 
authorities. 

On  the  25th  of  June  1819,  no  itirther  authorities  being  produced, 
his  honour  dismissed  the  motion,  with  costs,  observing  that  he  gave 
the  costs  on  the  grounds  that  where  a  finding  at  law  is  confirmed, 
those  who  disputed  it  must  pay  the  costs,  and  that  the  costs  of  a 
motion  dismissed  are  not  costs  in  the  cause. 
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A  claim  of 
a  vicar  to 
tidies  of 
clover  and 
tares  cut 
green,  not 
allowed, 
thej  being 
n  great  ^the^ 
and  of  the 
geniis  of 
Aoy,  and  the 
vicar  being 
entitled  to 
all  tithes, 
except  those 
of  com  and 
Aoy.  Tithe 
of  wood 
consumed 
bj  the  occu- 
pier decreed, 
no  custom- 
ary exemp- 
tion being 
proved* 
Tlie  maxim 
tfcctoia  de- 
cimas  non 
tolvU  eccle^ 
tuet  vnll  not 
apply  where 
lands  once 
in  the  pos- 
session  of 
an  ecclesi- 
astic,  are 
transferred 
into  lay 


59  Geo.  III.    A.D.  1819.     Consistory  Court. 

Lagdeti  v.  Flack.     [2  Hagg.  303.] 

This  was  a  suit  instituted  by  the  plaintiff,  vicar  of  Ware,  with 
Thundridge  annexed,  in  the  county  of  Het^tford^  against  William 
Flacky  a  parishioner  and  occupier  of  land  in  the  parish  of  Ware^ 
for  the  tithes  of  tares,  clover,  and  wood. 

In  reading  the  evidence,  an  objection  was  taken  to  one  of  the 
witnesses,  on  the  ground  that  he  was  an  occupier  of  land  within 
the  parish,  who  might  be  interested  in  the  result  of  this  suit.  The 
court  held,  that  although  he  had  no  direct  interest,  he  might  be 
ultimately  interested  in  the  event  of  the  suit ;  and  the  party  had 
not  waived  the  objection  merely  by  administering  interrogatories  to 
him,  as  it  did  not  appear  that  he  was  designated  as  a  farmer  in  the 
parish ;  but  if  so,  non  constat  that  he  is  a  fermer  of  wood  land.  It 
is  a  matter  of  ordinary  prudence  to  administer  the  interrogatories, 
and  the  objection  is  taken  the  first  time  they  are  offered  to  be  read. 
The  court  is  bound  to  consider  this- witness  as  incompetent.  Evidence 
rejected. 

Drs.  Svaabey  and  iMihingioUy  for  the  plaintiff. 

Drs.  Arnold  and  Adam$^  for  the  defendant. 

Sir  William  Scott.  —  This  is  a  suit  brought  by  the  vicar  of  the 
parish  of  Ware  against  William  Flack,  one  of  his  parishioners,  for 
tithes  of  clover  and  tares  used  green,  and  for  wood  consumed  as 
fuel  in  his  house  of  husbandry  in  the  parish.  The  endowment  has 
been  exhibited,  and  the  general  right  of  tithes  is  not  resisted,  othei^ 
wise  than  with  respect  to  the  character  of  the  particular  tithe  of 
clover  and  tares,  and  the  claims  of  exemption  as  to  the  wood.  On 
the  first  article,  which  relates  to  the  tithe  of  tares  nnd  clover  not 
made  into  hay,  ^^  but  cut,  mown,  and  used  green,  or  caused  to  be 
used  green,  for  the  feed  of  horses  and  other  cattle;"  it  is  con- 
tended on  the  part  of  the  vicar,  who  claims  all  the  tithes  excqit 
those  of  com  and  hay,  that  clover  and  tares  so  used  are  not  to  be 
considered  as  coming  within  the  exception. 

I  learn,  however,  from  the  highest  authority  in  the  Court  of 
Exchequer,  that  grass,  when  separated  from  the  soil  by  an  instni- 
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ment,  though  used  green,  is  a  great  tithe:  it  then  follows  tiie  nature      1819. 
of  the  grass ;  but  if  separated  by  the  mouth  of  the  animal,  it  is  an     jr^^ 
agistment  and  a  small  tithe  (a),  the  claim  therefore  of  the  vicar  on        ▼• 
that  article  cannot  be  maintained.  ^^'^* 

I  am  next  to  consider  the  ground  of  the  exemption  that  has  been 
contended  for  with  respect  to  tithe  of  wood  used  in  fuel  by  the 
fiu*mer  in  house  of  husbandry,  {b)  This  is  a  remote  principle,  and 
might  apply  to  a  variety  of  other  articles  consumed  in  the  house. 
If  it  is  a  custom,  it  is  one  itricHssimi  juris,  being  against  common 
right,  by  which  tithe  is  due,  and,  therefore,  requires  to  be  estab- 
lished on  the  fullest  evidence.  In  the  present  case,  no  exemption 
nor  special  compensation  to  the  parson  is  shewn :  this  defence, 
therefore^  cannot  be  maintained. 

The  next  exemption  claimed,  is  for  gld>e  land  in  the  occupation 
of  the  defendant,  as  lessee  under  Trinity  College,  Cambridge. 
Supposing  that  Trinity  College  should  be  deemed  a  spiritual 
foundation,  still  the  court  would,  I  think,  set  afloat  all  established 
law,  which  it  has  always  understood  on  this  point,  if  it  be  decided 
that  the  vicar  is  not  entitled  to  the  tithe  of  this  glebe.  It  has  been 
constantly  held,  that  if  land  has  no  discharge  of  itself,  it  is  dis- 
charged only  in  the  hands  of  the  ecclesiastical  owner,  under  the 
maxim,  '^  ecclesia  decimas  non  solvit  ecdesiiSj*'  a  maxim  that  is 
binding  as  long  as  the  land  is  actually  held  by  an  ecclesiastic ;  but 
if  it  is  transferred  into  the  hands  of  laymen,  it  becomes  liable. 
The  authority  of  all  cases  is  to  that  effect,  though  the  circumstances 
of  each  case  may  not  be  accurately  set  forth ;  but  they  all  come 
under  the  same  principle.  A  person  may  shew  that  lands  are 
discharged  in  theit*  own  right ;  if  they  are  not  so  but  by  a  personal 
exemption  alone,  that  will  not  extend  beyond  the  person ;  for  the 
privil^e  being  only  personal,  does  not  travel  from  the  parson  to 
the  lay-lessee.  There  are  large  words  in  tlie  endowment  as  to 
wood  in  favour  of  the  vicar,  and  it  is  true  also  that  there  are  large 
words  in  the  lease  implying  something  like  a  tithe  in  Trinity  Col- 
lege (c),  through  whom  this  defendant  claims  to  be  exempted  by 
virtue  of  his  lease,  but  they  are  not  parties,  and  claim  notliing  for 


(a)  The  principal  cases  referred  to,  were  as  to  time  mentioned  in  the  libel  hath  held  and  pos. 
elooer,  FranJdyn  ▼.  Master,  j-c.  of  8L  Ctou,  Bun.  sesaed,  the  parsonage  and  rectory  of  Ware,  and 
79.  tupra  1234.  Darrel  y.  fFithers,  S  Kebl.  479.  the  tithes  and  profits  of  the  church,  &c  with 
W^aUU  T.  Paine,  2  Com.  Rep.  6SS.  tupra  749.  all  and  singular  the  glebe  lands,  &c.  {Met, 
White  y.  Read,  1  ViTood's  Deer.  158.  Wood  y.  obyentions,  fruits,  wood,  and  underwood,  to  the 
JBtarriton,  Ambl.  563.  tupra  970.  As  to  iaret,  said  church  belonging,  with  a  reservation  to  the 
Modgtony.Smiih,  2  Wood's  Deer.  21.  ncpro 743.  lessors  (The  Matter^  ^c,  of  Trin.  CoU.  Cam,), 
Aeert  y.  Brattier,  Ibid.  As  to  WHtd,  Walton  v.  of  certain  lands  of  the  advowson  of  the  vicarage, 
Tryen,  tupra  829.  Norton  y.  Fermer,  Cro.  Car.  of  the  lUhe  of  wood  and  milk  belonging  to  the 
113.  tupra  829.     Ertkine  v.  Rt{ffle,  tupra  969.  said  rectory,  &c.,  together  with  tlic  royalties,  inte.. 

(b)  Tbe  custom  was  claimed  for  the  said  pa-  rest  tithe,  and  right  of  keeping  courts,  and  the 
riibes  of  Ware  and  Thundridge,  profits  and  other  duties  and  rights  coming  of  the 

(c)  The  defendant  set  forth  in  his  answers,  said  courts,  as  lessee,  by  virtue  of  a  lease  from  the 
**  that  he  holds  and  possesses,  and  during  all  the  said  masters,  &c. 

Ss  2 
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1819.  themselves.  It  does  not  appear  that  there  has  been  any  thing 
Lagdoi  P**^  °^  claimed  on  their  behalf.  I  must  consider,  therefore,  the 
^•^       words  of  reservation  referring  to  them  as  surplusage. 

If  lands  have  any  local  privilege,  the  burthen  of  proof  is  on  the 
defendant;  nothing  of  that  kind,,  however,  is  here  all^^  ;  and  I 
see  no  ground  for  such  a  claim.  Lands,  it  is  true,  in  the  actual 
occupation  of  the  monks,  were  discharged  from  the  payment  of 
tithe  as  belonging  to  ecclesiastical  persons ;  but  there  is  no  exemp- 
tion shewn  here ;  on  the  contrary,  there  has  been  a  payment  by 
the  lessee. 

On  the  question  of  costs,  the  court  said.  I  am  inclined  to 
give  generally  to  the  clergyman  his  costs ;  and  where  he  has  sue* 
ceeded  in  any  part  of  his  suit,  he  should  have  them.  In  this  case 
the  clergyman  has  incurred  great  expence  in  substantiating  his 
just  charges.  Witli  respect  to  the  first  point  in  discussion  in 
which  he  has  not  succeeded,  I  shall  not  allow  the  expence  of  the 
pleading,  but  the  general  costs  must  be  given,  not  the  particular 
expences  on  this  point,  on  which  he  has  failed,  and  I  beg  that  the 
registrar  will  observe»this  distinction. 


Sittings  after  Tr.   59  Geo.  III.    A.D.  1819.     Scac. 

Juiy  17.       Forman  v.  Blalce  and  others,  in  nine  other  causes  wherein  the  same 

party  was  plaintiiF.     [7  Pri.  654.] 

Modoo  to  WraY  moved  on  the  part  of  the  defendants  in  the  above  causes, 

titbe  causes  that  they  might  be  consolidated ;  and  that  the  depositions  taken  on 

where  the  ^^  p^ft  of  the  defendants  in  a  cause  of  Wright  v.  Soutkwood  and 

waspUini^  Others,  together  with  the  documents  proved  therein  as  exhibits, 

^ '"  .  might  be  read  and  given  in  evidence  in  the  said  causes  when  so 

tune  other  ®  "  i  i       •  /• 

causes,         consolidated.     The  motion  was  made  on  the  authority  of  Pyke  v. 
refosed.        Brock*  (a\  wherein  the  court  are  said  to  have  ordered  seven  dif- 

oupra  \    " 

1S45.  ferent  bills  by  the  executrix  of  a  deceased  vicar  to  be  consolidated 

into  one. 

Richards  C.  B.  —  I  never  heard  of  an  order  in  the  course  of  ray 
experience  for  consolidating  causes  in  equity ;  nor  can  I  conceive 
upon  what  principle  it  can  be  done.  There  are  many  reasons  why 
it  should  not ;  and  if  it  be  the  practice,  it  is  extraordinary.  Referring 
to  the  register  as  to  the  practice,  he  stated,  that  there  was  a  case 
wherein  a  similar  application  had  been  made  about  twenty-four 
years  ago,  when  the  court  refused  the  application  on  account  of  the 
difficulties  which  it  might  place  in  the  way  of  the_  defendants. 
D&wdeswell  opposed  the  motion,  and  the  court  refused  the  appli- 


(a)  1  Fowl.  Exch.  Pra.  214.     See  also  KeighUy  v.  Brown,  16  Ves.  344.  supra  1649. 
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cation,  observing  that  it  would  be  necessary  first  to  refer  it  to  the      1819. 
master  to  enquire  if  the  causes  could  be  consolidated.  "" 


M.  60  Geo.  III.  A.  D.     1819.    Scac. 

Warrifigtoriy  Clerk,  v.  Mothersill  and  others.     [7  Pri.  666.]         ^^^  *«• 

To  a  bill  by  the  vicar  of  Leeke^  for  an  account  of  the  small  tithes  To  a  biU 
arising  from  the  defendant's  farms  and  lands,  situate  within  the  occupier  for 
township  of  Kepewicksj   in  the  parish  of  Leeicy  or  the  titheable  "^  "^count 
places  thereof,  charging  that  the  defendants  were  all  living  and  re-  situate 
siding  in  the  parish  of  Leeke^  since  November,  1814,  and  were  in  J^^ri^®^ 
the  occupation  of  iarms  and  lands  situate  within  the  township  of  jr.  in  the 
Kepemch  within  the  said  vicarage  or  parish  of  Leeke,  from  which  ^r^^ 
they  had  taken  titheable  matters.  Sic*  tba^  Uie  de* 

Mothersill  and -the  other  defendants  (except  one)  pleaded  severally  ^^JJ^f? 
the  following  plea  in  bar  as  to  the  whole  of  the  discovery  and  relief  any  ^^  <v 
sought  by  the  bill,  that,  "  he  was  not  in  Naoembevy  1814.,  nor  had  i[^^,iri^ 
he  since,  nor  was  he  then,  in  the  possession  or  occupation  of  any  or  thetith*- 
farm  or  lands,  which  was  or  were  situate,  either  wholly  or  in  part,'  Jh^^ 
within  the  vicarage  or  parish  of  Leeke,  in  the  said  bill  mentioned,  T'**"  ^^ 
or  titheable  places  thereof^  all  which  defendant  averred  to  be  true,  tioncd,  ai- 
and  pleaded  the  same  in  Bar,  humbly  demanding,"  &c.  lowed. 

Spranger,  in  support  of  the  plea. 

Fonblanque  and  Raithby^  contra,  {a) 

(The  Chief  Baron  absent,  sitting  in  the  exchequer  chamber.) 

Graham  B.  —  It  appears  to  me  to  be  quite  clear,  that  it  is  a  good 
plea ;  and  whatever  may  have  been  formerly  said  of  the  invalidity 
of  negative  pleas,  the  more  modern  cases  have  established  their 
propriety ;  and  I  cannot  conceive  how  it  could  have  occurred  to 
Lord  ThurUnsfs  mind,  that  a  negative  plea  could  not  be  main- 
tained (&);  and,  indeed,  it  appears,  that  he  himself  afterwards,  on 
farther  consideration,  held  his  doubt,  which  proceeded  on  technical 
grounds,  to  have  been  unfounded,  and  that  when  the  plaintiff 
stated  his  tide  as  a  partner,  and  the  partnership  was  denied,  it  was 
a  good  matter  of  plea,  (r)  Hiis  is  in  substance  the  same  thing ; 
and,  in  both  cases,  the  object  is  to  protect  the  party  from  an  account 
which  the  plaintiff  has  clearly  no  right  to*  demand,  and  which  may 
be  shewn,  as  here  by  a  direct  averment  completely  answering  the 
whole  case,  and  therefore,  precluding  all  further  enquiry  as  to  any 
collateral  matter,  which,  if  the  plea  were  true,  the  defendant  would 

(a)  They  dted  theYolIowing  authorities.    Lord    Huntii^/teldf  11  Ves.  283.     Faulder  ▼.  SUuart^ 
Bcdead.Tr.Equ.  Plead,  p.  187.  (Sded.)  Newman    ibid.  S96.     Shaw  y.  Ching,  itrid.  SOS. 
▼.  Wallit^  2  Bro.  Cha.  Ca.  143.     HaU  ▼.  iVoyef,        (6)  Referring  to  the  case  of  Newman  v.  WnUii, 
9  Bro.  Cha.  Ca.  483. ;  and  see  Dolder  y.  Lord        \e)  Referring  to  Hcdl  y.  Noycs,  3  Bro.  Cha. 

Ca.  483. 
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ISld.     not  be  bound  to  answer.     Nor  can  the  plaintiff  sustain  any  inooo^ 

iFarrinAton  ^^^'^"^  fr^m  allowing  such  a  plea;  for,  on  proving  the  defendant?* 

V.         occupation  of  any  lands  in  the  parish,  he  would  be  entitled  to  the 

account,  or  he  might  have  had  an  opportunity  of  examining  him 

before  the  Master.     I  am,  therefore,  clearly  of  opinion,  that  these 

pleas  are  good,  and  must  be  allowed. 

fVoody  Baron,  delivered  a  concurrent  opinion. 
GatTOWi  B.  concurred. 


59  Geo.  III.    A.  D- 1819.     Cane.  Rolls. 

:^Jlf-i?-  Lake  y.  Skinner.    [iJac&Walk.  9.] 

2t9.  Xd.  z9. 

B«etar*t  This  bill  was  filed  Jan.  1815,  by  the  plaintiff,  as  rector  of  a 

^*^||^*  mediety  of  the  rectory  of  West  Walton^  against  several  occupiers  of 
«M  voe9t  land  within  his  mediety,  for  an  account  of  tithes  generally.  It  was 
^^SrSr  s^r^ards  amended  in  Oct.  1816,  and  the  claim  confined  to  the 
emte  in  or  tithes  of  hay  and  agistment,  against  one  of  the  defendants,  de- 
teT^Mn^  scribed  as  William  Smithy  of  the  parish  of  Wakoken^  in  the  county 
««frog«to-     q(  Norfolk,  fiurmer. 

f^liil^  In  the  answer,  a  modus  of  2d.  per  acre  for  hay,  and  sevieral  Mo- 

A  deAaid-  diises  for  other  tithable  articles,  payable  by  the  inhabitants  occupy- 
ing on  a  ^g  lands  in  the  parish,  were  set  up ;  and  also  the  following  modus 
modus  uuk  for  occupiers  residing  out  of  the  parish:  **  and  all  outners,  or  out- 
must  prore  owners,  or  persons  who  do  not  dwell  or  live  in  the  said  parish, 
^™"^^  but  occupy  meadow  or  pasture  land  within  the  same,  pay  the  sum 
such  at  the  of  ^d.  yearly,  for  every  acre  of  such  meadow  or  pasture  land;  and 
Um!L^  so  in  proportion  for  every  quantity  greater  or  less  than  an  acre  for 
came  titb-  and  in  lieu  of  the  tithes  of  all  tithable  matters  and  things  whatso- 
beimrao  ever,  yearly  arising,  renewing,  falling,  happening,  or  increasing 
described  in  in  or  upon  such  meadow  or  pasture  land.  And  all  such  moduses, 
sufficient!  ^^  customary  payments,  are  payable  at  Old  Lammas-day  in  every 
Modus  for  year,  and  are  payable  to  the  rector  of  the  mediety  of  the  said 
land,  stated  rectory  and  parish  within  which  the  lands,  or  the  tithable  matters 
*^tfl'^tw  ^^  things  in  respect  of  which  the  same  become  due,  lie  or  arise." 
of  aU  tith.  The  defendant,  William  Smith,  also  said,  that  he  lived  in  the 
able  matters  parish  of  Wdlsoken,  and  not  in  that  of  West  Walton ;  and  that  his 

yearly  aris-    *^  ,  '     ^  , 

ic\g,  &c       farm  and  lands  in  the  latter  parish  consisted  wholly  of  meadow  and 

mu^  ^^     pasture  land ;  and  he  insisted  on  the  modtis  for  the  tithes  of  the 

Decree  for    meadow  or  pasture  land  of  outners  or  outowners,  as  a  bar  to  the 

t^tu.  plainUrs  demand. 

without  Hart,  Wetherellj  and  Skadwell,  for  the  plaintiff. 

Se'righT,^       Heald  and  Boteler,  for  the  defendant. 

wiigrethe  In  support  of  the  moduSj  the  defendant's  counsel  ofiered  in  evi- 

^eared  to      dence  the  account  books  of  the  collector  of  a  former  rector,  and 

have  failed    several  terriers. 
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An  order  had  been  obtained  to  prove  these  esdiibits  vivd  voee^     1819. 
saving  just  exceptions ;  and  an  application  had  been  made  by  the   —    . 
defendant  to  enlarge  publication  on  the  ground  of  his  having  de-        v. 
layed  the  examination  under  the   expectation  of  a  compromise ;     ^^**^' 
this  application  was  rdiised.     It  had   been  agreed  between  the  inestablub- 
solicitors  to  the  parties  that  the  terriers  should  be  read,  and  it  was  ^y^^^' 
now  proposed  to  prove  the  collectors'  books  vivd  voce.    The  plain-  Mging  the 
tiff's  counsel  objected  that  these  books  did  not  come  within  the  ^^^ 
description  of  exhibits  that  could  be  proved  vivd  voce. 

Botder  stated  it  to  be  a  frequent  practice  in  the  court  of 
Exchequer,  to  permit  the  proof  of  rector's  books  vivd  voce,  and 
that,  if  it  was  objected  to,  the  court  generally  said  that  the  cause 
should  be  allowed  to  stand  over,  for  the  purpose  of  exhibiting 
interrogatories. 

The  Master  (^tJie  RoUs  observed,  that  it  had  been  usual  in  cases 
of  inadvertence,  to  give  time  to  prove  a  documait  material  to  the 
justice  of  the  case ;  and  that  he  was  unwilling  to  turn  a  party 
round  on  such  a  poiot  as  this,  where  there  seemed  to  be  some  good 
ground  for  his  defence ;  and  he,  therefore,  directed  the  cause  to 
stand  over,  that  some  enquiry  might  be  made  into  the  subject. 

Boteler  mentioned  several  cases  of  orders  made  in  the  Ex- 
chequer, for  the  proof  of  documents  of  a  similar  description  vivd 
voce.  In  Cast  v.  Ashtotij  Tr.  1819,  a  vicar's  books  and  receipts 
were  proved  at  the  hearing,  according  to  an  order  made  for  that 
purpose.  In  Finch  v.  Messing^  in  the  same  term,  the  question  re- 
lated to  the  vicar's  right  to  tithes  in  the  parish  of  Oakham.  The 
dean  and  chapter  of  Westminster  having  the  other  tithes  in 
the  parish,  had  in  their  possession  an  old  book  belonging  to  tlie 
ecclesiastical  house  whose  property  these  tithes  had  formerly  been. 
We  produced*  this  book,  proved  vivd  voce  the  custody  from  whence 
it  came,  and  read  from  it  a  copy  of  the  endowment  of  the  vicarage. 
In  a  case  of  MacauUxy  v.  Ayre^  some  years  ago,  an  old  inspeaimus 
of  the  endowment  of  the  vicarage  oUBxmiey  was  offered  as  evidence. 
It  was  objected,  that  the  endowment  itself  should  have  been  pro- 
duced ;  but  the  court  said,  ^^  If  you  insist  on  that  objection,  the 
cause  shall  stand  over,  and  the  other  side  shall  be  at  liberty  to  ex- 
hibit interrogatories  to  prove  that  a  search  has  been  made  for  it." 
It  is  a  constant  practice  when  the  proof  of  something  necessary  to 
the  justice  of  the  case  has  been  accidentally  omitted,  to  allow  time 
to  prove  it,  and  if  this  be  not  done,  another  suit  must  ensue. 

(For  the  plaintiff.)  —  This  book  cannot  be  received  as  an  exhibit, 
to  which  the  hand-writing  only  is  essential;  for  here,  besides  that, 
they  must  prove  that  the  person  whose  writing  it  is  was  the  col- 
lector of  the  tithes,  and  that  the  book  comes  out  of  the  proper  cus- 
tody ;  and  on  these  subjects  the  plaintiff  ought  to  have  an  oppor- 
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]€fl€U     tuQity  of  orossoexamining.    It  is  at  best  but  secondary  evidence  of 
"  y^.        the  fuct  of  the.  payment  of  certain  sums :  a  fact  that  may  not  pro> 
▼•        bably  have  been  repelled,  if  we  had  been  apprised  that  any  evidence 
of  it  was  to  be  produced;  but  as  it  is,  the  plaintiff  has  relied  upon 
hia  title  of  rector  only,  not  thinking  it  necessary  to  examine  any 
witnesses. 

.  The  Master  qfthe  Rolls  expressed  an  opinion  against  receivii^ 
this  evidence ;  and,  after  taking  time  more  fully  to  consider  the  qnes^ 
tion,  said : «-—  The  question  at  present  is,  whether  the  book  that  has 
been  produced  shall  be  received  as  an  exhibit,  or  whether  the  court 
shall  give  leave  to  exhibit  interrogatories  to  prove  it.  The  book 
is  one  in  which  the  collector  of  a  former  rector  has  kept  aocowits 
of  the  receipts  of  tithes ;  and  it  is  first  to  be  decided,  whether  this 
comes  within  the  description  of  exhibits,  and  can  be  proved  at  the 
hearing  of  the  cause.  Now  the  rule  is,  that  nothing  shall  be  proved 
viva  vocBy  that  requires  more  than  the  proof  of  hand-writing  to 
substantiate  it :  if  it  be  any  thing  that  admits  of  cross-examination, 
or  that  requires  any  evidence  beyond  that  of  hand-writing,  it  can- 
not be  received.  The  question,  therefore,  is,  in  each  case,  whether,- 
after  the  hand- writing  is  proved,  the  document  becomes  evidence? 
This  rule  is  strictly  adhered  to;  for,  in  many  cases  where  an  instru- 
ment which,  prima  facie^  appears  to  be  an  exhibit,  requires  more 
formal  proof,  it  cannot  be  received  as  one.  Thus,  in  the  case  of 
Earl  Ptmfret  v.  Lord  Windsor  {a).  Lord  Hardwicke  refused  to  ad- 
mit receipts  to  be  proved  vivd  voce,  although  ordinarily  they  may 
be  taken  as  exhibits.  And  in  a  case  in  Prec.  in  Ck.  64.  where  a 
deed  was  offered  in  evidence,  and  the  subscribing  witnesses  were 
dead,  witnesses  were  produced  to  prove  their  hand-writings  bat 
this  was  not  permitted,  as  something  more  was  necessary. 

Now,  to  apply  these  rules  to  the  book  in  question,  if  it  be  proved 
to  be  the  writing  of  the  person  stated  to  be  the  collector,  does  it 
then  become  admissible  evidence  ?  It  will  be  necessary  to  prove 
that  he  was  the  collector,  and  next  that  it  comes  out  of  proper 
custody :  for  it  is  not  like  coming  from  the  custody  of  persons  having 
the  care  of  public  records.  The  proving  the  hand-writing  only 
does  nothing  towards  making  it  evidence,  and  it  does  not,  therefore^ 
come  within  the  description  of  exhibits.  It  is  of  great  importance 
not  to  permit  oral  evidence  to  be  introduced  at  the  hearing  of  the 
cause. 

The  next  question  is,  whether  the  defendant  ought  to  be  per- 
ipitted  to  prove  the  book  upon  interrogatories :  for  that  some  au- 
thorities meriting  great  attention  have  been  cited;  but  I  think  it 
would  require  a  knowledge  of  the  particular  circumstances  of  the 


(a)  2  Vcs.  472. 
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cases  in  which  such  liberty  has  been  given ;  for,  though  there  are  1819. 
instances  in  which  the  court  has  admitted  proof  of  a  document,  or 
a  single  fact,  atler  the  cause  has  come  to  a  hearing,  jet  they  must 
be  considered  as  exceptions :  and  every  other  case  where  the  same 
indulgence  is  asked  ought  to  be  l>rought  within  those  exceptions. 
To  permit  such  a  practice  would  be  productive  of  very  great  mis- 
chief; the  same  liberty  must  be  granted  to  the  other  side,  to  let 
in  evidence  of  any  thing  they  may  have  n^lected  to  prove:  and  it 
would  break  in  upon  the  general  rul^  that  no  witnesses  shall  be 
examined  after  publication.  All  those  cases  must  have  been  either 
where  some  fact  has  unexpectedly  come  out,  of  which  the  party  was 
not  apprised,  or  where  there  had  been  an  accidental  omission,  and 
some  further  enquiry  is  thought  necessary  to  inform  the  conscience 
of  the  court.  On  these  grounds,  Lord  Hardxvicke  refused  the  mo- 
tion tliat  was  made  in  Greaves  v.  Budsel  {a) ;  and  the  court  has 
always  been  vei*y  cautious  to  preserve  the  general  rule^ 

I  do  not  mean  to  state,  that  there  are  not  exceptions.  There  is 
a  short  case  in  Dickens  {b\  where  leave  was  given,  after  publication, 
>to  examine  a  witness  viva  voce  to  a  particular  fact;  and  in  the  case 
I  mentioned  in  Prec.  in  Chan,  the  Master  of  the  Rolls  allowed  the 
cause  to  be  put  oif,  and  an  examination  to  take  place.  There 
have  been  some  such  cases  in  the  Exchequer,  but  in  Potts  v.  jDi^-  SupnMsa 
rant  the  court  refused  it.  (c) 

Now  let  us  see  what  are  the  circumstances  of  this  case :  the  de« 
fendant  Smith  states,  in  his  answer,  that  he  has  been  informed,  and 
believes,  and  has  no  doubt  he  shall  be  able  to  prove,  that  the  «»o- 
dus  is  annually  payable  in  lieu  of  tithes,  and  then  upon  this  point, 
where  the  whole  onus  lies  upon  him,  be  does  not  examine  a  single 
witness,  though  he  has  to  prove  it  against  the  rector,  "whose  primd 
facie  title  is  sufficient  to  make  out  his  claim.  The  rector  then  does 
not  know  that  there  will  be  any  evidence  in  support  of  the  modus  ; 
he  knows  there  can  be  none  but  exhibits,  and  he,  relying  that  by 
exhibits  alone  sufficient  proof  cannot  be  made,  ventures  to  come 
to  a  hearing  without  examining  any  witnesses  on  his  part,  and  an 
application  is  now  made  for  the  proof  of  this  book.  The  book  is 
to  prove,  not  the  modusy  but  the  fact  of  payment,  which  would  be 
an  entirely  new  part  of  the  case.  It  is,  therefore,*  a  solicitation  to 
admit  proof  of  the  main  point,  as  to  which  there  is  a  total  absence 
of  all  evidence  written  or  parol.  If  permission  were  given  under 
these  circumstances  to  one  who  knew  that  he  had  to  support 
his  case  by  evidence,  and  who  was  perfectly  able,  but  has  wholly 
omitted  so  to  do  without  explaining  why,  could  the  court  ever 


«■ 


(o)  1  Atk.  444.  (6)  Gage  y.  Hunter,  J  Dick.  49. 

(c)  Sec  AUorneif '  General  V,  Thurnhatl,  S  Cox,*?. 
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IB  19.  refuse  to  allow  a  partyt  who  has  not  proved  his  case^  to  go  into  a 
j^^j^  new  head  of  evidence  ?  This  book  is  called  a  document,  but  it  is 
▼.  really  evidence  to  prove  the  &ct  of  payment  for  many  years ;  and 
how  does  it  differ  from  any  other  evidence,  either  parol  or  written, 
that  would  establish  that  fact  ?  If  this  were  permitted,  we  could  not 
refuse  the  other  pai*ly  leave  to  go  into  a  new  case  to  rebut  that 
made  by  the  defendant. 

No  case  has  been  cited  so  situated,  where  such  an  indulgence  has 
been  granted,  and  whatever  might .  be  done  with  regard  to  rectors' 
books  under  particular  circumstances,  and  where  they  form  only 
part  of  the  case,  it  cannot  be  allowed  here  where  they  form  the 
whole,  (a) 

The  cause  then  proceeded  upon  the  remaining  evidence,  consisting 
of  several  terriers  from  the  year  1725  downwards;  in  which  it  was 
stated,  ^  that  all  persons  that  do  not  dwell  or  live  in  the  said  parish 
of  West  fValUmf  that  use^  hold,  or  occupy  pasture  ground  there,  do 
pay  4iL  per  acre  in  full  of  all  tithe  due  for  the  same  by  andent 
custom." 

For  the  plainti£  —  The  defendant  has  not  proved  that,  at  the 
time  his  tithes  became  payable,  he  was  an  outner,  he  is  not,  there- 
fore, entitled  to  the  benefit  of  the  modus,  even  if  he  should  establish 
it;  but  the  evidence  of  the  terriers  is  quite  insufficient  for  that  pur- 
pose. In  addition  to  this,  the  manner  in  which  the  modus  is  laid, 
covering  every  species  of  tithes  on  the  meadow  land,  is  open  to 
great  objection. 

For  die  defendant,  it  was  contended,  that  as  the  plaintiff  had 
in  the  bill  described  him  as  of  another  parish,  it  was  unnecessary 
to  offer  any  further  proof  of  that  &ct« 

Tke  Master  of  the  EoUs. 

This  is  a  very  unfortunate  defence,  and  the  court  would  endea- 
vour, if  it  could  be  done,  to  put  it  in  a  train  for  further  enquiry : 
but  I  feel  that  in  a  case  so  naked  as  this,  it  would  be  extremely 
difficult  to  say  that  the  defendant  has  made  out  enough,  even  for 
an  issue.  The  rector  having  a  primd  facie  case,  and  Smith  beings 
by  his  own  admission,  a  holder  of  land  in  the  parish,  the  onus 
of  proving  his  exemption  lies  on  him. 

First,  he  states  it  with  reference  to  his  own  character;  he  says, 
that  he  is  an  outner,  and  in  that  character  he  claims  exemption 
under  the  modus^  which  he  has  set  up  to  cover  the  tithes  of  all 
tithable  matters  and  things  whatsoever  yearly  arising,  renewing, 
happening,  or  increasing  in  or  upon  such  meadow  or  pasture  land. 

(a)  On  the  admission  of  viva  voce  evidence^  see  JStide    v.    Lingoode,    1   Atk.   203.      Bishop    ▼• 

Toth.  22,  23.     Frac.  Re^.  10.     Mai/or  of  Lonr  Church,  2  Ves.  100.     Moore  ▼.  Aylety  S  Dick. 

dons.  Earl  of  Dorset,  1  Cha.  Ca.  328.     Blotton  641.     Clarke  v.  Jennings^   1  Anstr.  172.  jiipro 

▼.  BrewiU,  Free.   Cha.  64.     Harris  v.  Ingledew,  1424.     Turner  ▼.  Burleigh,  17  Vcs.  354. 
3  P.  Wins.  93.     Bank  v.  Faryucst  Axnbl.  145. 
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Nbw»  1  certainly  must  have  nndersttxxl  by  this,  not  only  that  it     1819. 
was  to  cover  the  produce  of  the  land  as  meadow,  but  that  it  would      ^^^^ 
take  in  every  species  of  tithes;  it  would  cover  the  tithes  of  milk,  if     _  /. 
cows  were  milked  on  the  land ;  or  of  lambs,  or  wool,  or  whatever 
other  tithable  matters  might  accidentally  fidi  there.     Now,  in  ge* 
neral,  when  we  speak  of  a  modus  for  pasture,  we  mean  a  modus  for 
the  dthe  of  the  pasture,  and  not  for  another  species  of  tithes  per- 
fectly disdnct.     This  would  be  a  most  extraordinary  modus :  I  do 
not  say  it  is  impossible  that  there  should  be  a  modus^  but  it  would 
require  the  clearest  evidence.     Here  there  is  not  evidence  to  sup- 
port it,  even  in  a  more  limited  sense. 

Next,  the  defendant  has  not  proved  himself  to  be  an  outner.  If 
that  be  an  ingredient  in  his  tide  to  the  benefit  of  the  modusj  the 
onus  lies  on  him  to  prove  it ;  the  rector  has  nothing  to  do  with 
that.  The  plaindfFhas  in  his  bill  described  him  as  of  another  pa- 
rish, and  that  general  descripdon  is  the  only  evidence  of  it ;  but 
it  cannot  from  thence  be  assumed  that  he  was  necessarily  of  another 
parish  at  the  time  that  his  lands  became  dthable. 

But,  instead  of  proving  the  modus  as  laid,  the  terriers,  as  far  as 
they  go,  only  prove  it  for  pasture ;  and,  therefore^  even  supposing 
them  to  be  sufficient  evidence,  they  do  hot  establish  it  as  to  any 
other  tithe.  Besides,  to  prove  a  modus  by  terriers  only,  without  any 
evidence  of  the  payment  of  it,  would  be  qUlte  new;  they  might  per- 
haps be  sufficient,  if  they  were  terriers  made  in  the  dme  of  this 
rector,  and  he  had  thus  himself  acknowledged  that  he  had  no 
claim  to  dthes  in  kind.  The  terriers  of  former  rectors  are  evidence 
against  him,  but  not  conclusive ;  and,  I  think,  the  defendant  has 
not,  upon  the  whole,  made  out  a  case  even  for  an  issue.  There 
must,  therefore,  be  a  decree  for  the  plaintiff,  but  it  must  be  de- 
clared th&t  it  is  without  prejudice ;  for  I  feel  the  case  to  be  so 
imperfect,  that  it  ought  not  to  operate  upon  the  rights  of  the 
pardes,  and  I  wish  to  mark,  that  it  is  not  to  be  considered  as  set- 
tling the  question. 

It  was  observed  on  the  part  of  the  plaintiff,  that  such  a  de- 
claration was  not  usual,  and  might  in  a  future  suit  be  prejudicial 
to  him. 

The  Master  of  the  Rolls  said,  he  thought  it  was  not  uncommon 
to  insert  a  declaration  of  that  nature ;  but  he  would  consider  the 
subject,  and  mendon  it  again. 

The  Master  of  the  Bolls. 

In  this  case,  the  only  point  reserved  for  consideradon  was,  whe- 
ther, afler  a  decree  for  dthes  in  kind,  it  was  according  to  the  prac- 
tice of  the  court  to  add  a  declaration,  such  as  I  proposed,  with 
respect  to  a  modus  not  well  laid  in  the  answer,  and  not  sufficiendy 
proved.   Trom  my  recollection,  I  thought  there  were  instances  of 
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1619«  ii ;  and  that  if  so,  it  would  not  be  otgectionable  in  the  present  case: 
the  court  being  apprised  that,  there  were  moduses  mentioned  in  an* 
cient  terriers,  which  the  defendant  failed  of  establishing,  not  being 
sufficiently  proved,  and  not  properly  laid.  If  the  case  should  come 
before  any  court  again,  it  might  have  been  thought  that  there  had 
been  a  determination  against  the  modus,  and  not  upon  the  ground 
of  insufficient  proof  and  pleading,  the  insertion  of  this  declaration 
would  be  useful  to  prevent  obscurity,  and  to  make  it  known  on 
any  future  occasion,  that  the  court  did  not  here  mean  to  decide 
definitively  and  ultimately  on  the  modus. 

Upon  looking  into  the  cases,  I  find  it  has  hot  been  unusual  to  sub- 
join to  a  decree  for  payment  of  tithes,  a  reservation  of  this  kind 
with  respect  to  a  modus.  In  Sali  v.Swatne,  S  IFood,  297*  the  de- 
cree was  declared  to  be  without  prejudice  to  any  ancient  customary 
payment  in  lieu  of  tithes  in  the  said  answer  mentioned,  which  may 
be  hereafter  well  laid  and  properly  proved.  Thb  is  decisive,  and 
il'was  at  a  time  when  the  Exchequer  was  ably  filled ;  the  record  b 
'  signed  by  C.  B.  Parker^  and  Barons  Adams  and  PerroU,  names  of 
high-authority.  There  were  reservations  of  the  same  nature  in  the 
decrees  in  Carter  v.  Anderson,  S  Wood,  S29.,  Benison  v.  Smith,  f  &.S45., 
Heathcote  v.  Appleton,  ib.  479.  The  same  was  done  in  the  case  of 
aupni3S5.  Croft  v.Ayer,  4  Wood,  S61,  in  which  I  was  counsel;  and  in 
BUgh  y.Bainbridge,  4  Wood,  516.  (a) 

■  I  have  just  stated  these  caaes  to  shew,  that  it  was  certainly  a 
mistake  to  suppose  this  to  be  a  new  course  in  tithe  causes.  It 
remains  only  to  do  what  I  first  proposed ;  and  in  the  decree  I  shall 
foUow  the  language  used  in  Salt  v.  Swaine. 


Dec  li'. 


Sittings  after  M.  60  Geo.III.  A.  D.  1819.   Scac- 

WTiistler,  Clerk,  v.  Wigney.  [8  Pri.  1.] 


If acMbnd.  EXCEPTIONS  were  taken  to  the  defendant's  answer:  one  of  them 
ant  to  a  Mil  wail,  that  the  defendant  had  not  set  forth  an  account  of  the  tith^ble 
count  of*  matters  taken  by  him,  the  tithes  of  which  were  sought  to  be  recovered 
tithas^do      by  the  plaintiflT's  bill.     The  defendant  set  up  a  defence  of  com- 

notietforu 

in  his  an-      position. 

swar  an  ac       Hone,  in  support  of  the  answer. 

comt  of  *■  * 

tithable  The  Lord  Chief  Baron.    It  is  a  general  rule  of  equity,  that  if  a 

22^      defendant  answer  at  all,  he  must  answer  fully.     It  has  been  fie- 

him,  akboiigh  he  relies  on  a  defence  of  composition  or  modut,  it  is  a  good  ground  of  exception. 


mU. 


(flO  Siqiilar  instances  will  be  found  in  Norton  Day,  Id.  416.     Quicir  v.  Lane,  Id.  53S.    JFerren 

V.  JS^r^om,  1  Wood's  Deer.  425.      Toumlej/  v.  Peitatt,  4  Id.  334.     Baidwm  v.  Alkinmm,  Id. 

V.  l^omUnifnif  3  Id.  330.     Sterling  v.  Xing,  Id.  48.     Evans  v.  Green,  Id.  119.      Taylor  ▼.  Fox, 

87.,    JlTki^  V.  LayUm,   Id.  154.      Maddock  v.  Id.  322. 
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quently  held,  that  defendants  must  set  forth  an  account  in  their  1819. 

answers,  notwithstanding  they  set  up  a  defence  of  composition  of  ^^^^ 
modus,  (a)                                                               Exception  allowed. 


Sittings  after  M.60Geo.III.  A.D.  1819.  Scac. 

Fetch,  Clerk  v.  Dalton,  Stather,  Wood,  and  Burton.  [8  Pri.  9.] 


T. 

Wigmy. 


Dee,  17. 


Barber  moved  that  the  minutes  of  the  decree  pronounced  on  this 
case  in  May  last,(i)  might  be  amended,  by  confirming  the  direction 
for  payment  of  costs  by  the  three  first  defendants  only.     The  mo-  fH'^"'*"' 
tion  was  made  upon  a  bill  by  a  vicar  for  tithes,  and  was  originally 
filed  against  the  three  first  defendants,  who  were  occupiers.     As  to  ^^  impro- 
several  of  the  tithable  matters,  they  set  up  a  defence  of  moduses  ;  but  an  occupier, 
as  to  the  tithes  of  agistment  and  turnips,  they  pleaded  that  they  ™|^^J^ 
were  payable  to  the  impropriate  rector,  who  was  their  landlord,  bill  for 
The  plaintiff  then  amended  his  bill,  making  him  also  a  party :  and  q^]^^ 
he  adopted  the  defence  of  the  occupiers,  and  asserted  his  claim  on  lo  co^s  oo 
the  record.     On  the  hearing,  issues  were  ordered,  to  try  some  of  fi^voaTof" 
\X\e  moduses :  but  an  account  was  decreed  against  the  defendants  tbe  plain, 
generally  as  to  the  tithes  of  turnips  and  agistment.  '  '  nlly^'nor 

The  minutes  of  that  decree  were  entered  as  follows :  k  he  in  » 

An  account  of  the  tithe  agistment,  and  of  turnips  claimed  by  the  in  conae-  ' 
bill  with  costs  to  be  taxed  and  paid  by  the  defendants  to  the  plain-  2!?*™*  ^ 
\\%  except  so  far  as  relates  to  the  costs  of  the  depositions  on  the  piers  haring 
part  of  the  defendant,  after  mentioned  and  provided  for  (then  jf*"P»^- 
follows  the  direction  of  issues).  Refer  it  to  the  deputy  remem-  pajmentar 
brancer,  to  tax  the  costs  occasioned  by  the  depositions  of  the  de-  *^^^ 
fendants  (except  as  to  three  of  the  witnesses),  separate  and  distinct  manded  to 
from  the  general  costs  to  be  taxed  as  aforesaid,  such  costs  to  be  paid  J^  ^  ^^ 
by  the  occupiers  to  the  plaintiff.     Reserve  further  directions."  fendant  by 

The  motion  was  grounded  on  the  principle,  that  the  land  owner  JJJ^nt  \^^ 
had  been  unnecessarily  made  a  party,  inasmuch  as  he  occupied  no  ^  «»«ert8 
part  of  the  lands,  and  that  he  was,  therefore,  not  liable  to  pay  any  rMocd,  faia 
part  of  the  costs.  **•?«  **V"^ 

ceiTe  na 

Martin  and  Roupell  opposed  it.  tiUiea  ao  a^ 

Richards.  Lord  Chief  Baron.  —  I  believe  that  it  has  been  in  j*««d*® 

have  been 

some  instances   ordered,  that  an  impropriate  rector   should  pay  paidtohim. 
costs,    but  I  confess  I  could  never  tell  how,  or  on  what  princi-  ^^fr<^P"^ 

*  so  iropro- 

pie  in  some  cases  that  was  done.     In  one  particular  case  indeed,  I  perly  laade 

recollect  that  a  party  who  was  improperly  made  a  defendant  was,  pm  t^^"* 

and  I  think  properly,  ordered  to  pay  costs,  but  that  was  where  he  plaintiff  to 

had  put  the  plaintiff  to  considerable  expence  by  examining  witnesses  ez^^l^ 

. — ■  — court  wflt 

fa)  Baker  ▼.   Planner,   Bun.  108.  tupra  631.     Gumlejf  ▼.   Fontieroy,    Bun.  60.    .^oav^Lig 
tvpra  628.  (h)  The  deputy-retncmbranccr  had  not  yet  passed  the  decree.  ^^ 
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1810. 

Pack 

V. 

Dalian, 


who  could  not  furnish  any  material  testimony  in  his  fiivoar,  and 
that  was  of  course  a  matter  of  special  drcumstanoes.    My  general 
notion  is  this ;  you  have  no  right  in  any  case  to  make  a  man  a 
party  to  a  suit,  unless  you  can  obtain  a  decree  against  him.     Now 
here  there  could  be  no  decree  against  Burton^  for  he  is  not  called 
on  by  the  bill  to  do  any  thing.  I  remember  Lord  Chief  Baron  J&^e 
used  to  say,  that  it  was  frequently  a  prudait  course  to  Innng  a 
party  before  the  court  for  the  sake  of  securi^,  by  a  prayer  in  aid, 
but  I  confisss  I  do  not  understand  what  praying  in  aid  means  in  a 
court  of  equity :  I  am  aware  diat  it  may  often  be  useful  to  an  owner 
to  procure  himsdf  to  be  made  a  party,  lest  the  occupier  should  n^- 
lect  his  right,  but  I  could  make  no  decree  against  him.     On  the 
other  hand,  there  is  sometimes  this  difficulty  on  the  plainti£^  that 
in  certain  cases,  «  here,  an  owner  who  may  be  considered  a.  .  de. 
fendant  behind  the  other  defisndants,  may  be  necessarily  made  a 
party,  lest  the  court  should  not  be  able  to  decree  against  the  occu- 
piers in  hb  absence.     It  may,  therefore,  be  in  such  cases  useful  to 
a  plaintiff  to  make  the  owner  a  party,  but  it  must  always  be  dcme 
at  the  peril  of  the  plaintiff,  and  there  may  be  cases  of  special  cir- 
cumstances certainly  wherein  the  court  might  not  give  costs  against 
him.    In  the  present,  I  am  of  opinion  that  the  inqiroprialcNr  is  not 
liable. 

Ordered  diat  the  bill  be  dismissed  without  costs  as  to  defendant 
.  Burton^ 


Dee.  17. 

lt%modu9 
belaid  in 
toa 
rettmg 
on  endow* 
mcnty  as  co- 
vering flcve- 
ndtiSiable 
articlet,  it 
must  be 
proveef  to  be 
payable  for 
aU,  and  if  it 
be  not  and 
Ae  witnesses 
state  it  to 
be  in  lieu 
of  some  of 
tile  articles, 
but  wiietfaer 
it  covers 
others  they 
do  not 
know:  the 
modttf  is 
not  proved 


Sittings  after  M.  60  Geo.  III.     A.  D.  1819.     Scac. 

Kempson  v.  Yorke*     [8  Pri.  13.] 

The  plaintiff,  vicar  of  Long  Preston^  in  the  county  of  Yorky 
claimed  by  the  present  bill  an  account  of  all  tithes  within  the 
parish,  except  corn  and  wool,  and  some  other  tithes,  with  respect 
to  which  the  parties  had,  since  the  commencement  of  the  suit,  come 
to  an  arrangement  The  principal  defence  was  that  of  moduses. 
The  plaintiff  rested  his  case  on  certain  specific  endowments  pro- 
duced by  him  in  support  of  his  title.  The  defendants  relied  upon 
the  effect  of  subsequent  usage  contrary  to  the  tenor  of  those  en- 
dowments. 

Fonblanque  and  Boupett,  for  the  plaintiff. 

Martin  and  Zk/vodeswelly  for  the  defendants. 

Btchardsy  Lord  C.  B.  (having  first  strongly  recommended  in  vain 
an  arrangement  between  the  parties,  in  consideration  of  the  forcible 
testimony  in  favour  of  the  long-continued  payment,  and  having 
stated  the  preliminaiy  matters.)  The  plaintiff  in  the  course  of  his 
case  at  the  hearing,  having  read  the  answer  of  the  defendants,  in 
order  to  shew  their  admission  of  the  plaintiff  being  vicar,  and  of  the 
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Hefisndants  being  oocapiers  and  having  titlmblc   matters,    after-      1819. 
wards  read  a  passage  which  is  entered  as  read  from  die  answer  of 


all  the  defendants,  (for  I  beliere  they  jointly  averred  what  was         t. 
read,)  wherein  after  admitting  the  title  of  the  vicar,  they  say  "  they      ^^*^' 
do  not  know  or  believe  that  the  said  plaintiff  did,  as  such  vicar,  as  kid,  and 
become,  or  that  he  is  by  immemorial  usage  or  prescription,  or  by  Swefore  be 
any  other  lawful  ways  and  means,  entitled  to  have,  receive,  and  acted  upon, 
take  all  and  singular  the  tithes  of  the  tithable  matters  yearly  aris-  ^^^  ^ 
ing,  growing,  and  renewing  in  and  throughout  the  said  parish,  or  ground  on 
the  tithable  places  thereof,  other  than  the  tithe  of  com  and  wool,  court  wiu 
On  the  contrary,  defendants  say,  they  have  been  informed  and  be-  ^^^^^  ^ 
lieve  that  the  said  plaintifl^  as  such  vicar  as  aforesaid,  is  entided  to,   it  does  not 
and  that  the  vicars  of  the  said  parish  for  the  time  being,  the  pre-  ^^''V!^ 
decessors  of  the  said  plaintifl^  have,  from  the  time  of  the  endow-i  tion  that  the 
ment  of  the  said  vicarage,  and  that  the  rectors  of  the  said  parish  Jf*''^!^?*" 
for  the  time  being,  from  the  time  whereof  the  memory  of  man  is  the  defend, 
not  to  the  contrary,  up  to  the  endowment  of  the  said  vicarage,  were  2^^!* 
and  have  been  entitled  to  and  have  received  and  taken  certain  moduses  formed,  and 
or  pecuniary  payments  in  lieu  of  the  tithes  of  agistment,  and  for  the  themmnrat 
tithes  of  hay,  hemp,  flax,  and  garden  fruits,  yearly  arising,  grow-  ^  •  modut, 
ing,  renewing,  or  increasing  in  the  said  parish,  and  the  tithable  ^beaih^lei, 
places  thereof,  and  in  lieu  of  the  tithes  of  foak  dropped,  and  of  (f7«<^- 
milk  yielded  in  the  said  parish,  or  the  tithable  places  thereof  as  t^  pUuntiff 
hereinafter  mentioned,  and  defendants  crave  leave  to  refer  to  such  f?^  *?** 
proofs  of  the  said  plaintifTs  title  to  such  tithes  as  the  said  plaintiff  onthehear- 
shall  be  able  to  produce.     That  was  certainly  read  by  the  plaintiff  ''J^-^'^*^ 
in  the  course  of  his  shewing  his  title  by  the  admission  of  the  defend-  not  con- 
ants,  and  there  is  no  doubt  but  that  the  plaintiff  is  entitied  to  read  *^^"^  ^^ 

reactuur  out 

out  of  the  answer  that  which  shews  what  the  issue  is,  for  otherwise  ofaoairecB, 
the  court  would  never  understand  what  it  is.     Tlie  defendants  may  t^S^* 
also,  in  opening  their  answer,  read  every  word  that  is  material,  jtnd  must  neces- 
here  they  certainly  say  that  they  have  heard  and  believe  that  there  [^  ordSto 
b  a  modus.  fumipb  the 

Then  it  was  said  on  the  pait  of  the  defendants,  that  the  plaintifl^  ^Tquestion 
having  read  this  passage  out  of  the  answer,  is  concluded  by  it,  «t<n«»s 
nnless  he  prove  by  evidence  of  his  own,  that  the  belief  formed  by  less  is  the 
the  defendant  is  not  a  correct  belief.     Now,  I. am  of  opinion,  that  f«>«Jtbound 
I  am  bound  to  look  at  and  estimate  all  the  evidence  produced  by  piainuff, 
the  defendants ;  and  that  I  cannot  say,  because  one  party  savs  that  ^^^s 

,  ,  •  such  pas* 

he  has  heard  and  believes  a  thing,  that,  therefore,  such  belief  is  con-  sages. 
elusive  against  the  other  in  a  court  of  equity :  I  know,  on  the  con- 
trary, that  where  a  party  professes  himself  to  believe  an  allegation, 
that  tiie  court  is  bound  to  see  if  it  may  not  believe  against  him, 
bat  if  the  defendants  say  we  believe  so  and  so,  there  is  no  doubt, 
but  that  if  the  plaintiff  gives  evidence  on  the  other  side  to  shew  the 


Tvrkt, 
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1819.  belief  ill-founded,  that  the  plaintiff  must  succeed  against  that'  h^HA 
"^^  If,  therefore,  I  see  evidence  aliunde  in  this  case,  and  I  must  judicially 
▼.  look  at  all  the  evidence  to  see  if  the  belief  is  ill-founded^  whether 
it  appear  from  what  is  read  by  the  plaintiff,  to  shew  what  the  issues 
are  between  the  parties,  which  he  is  entitled  and  obliged  to  do,  or 
from  the  evidence  of  the  defendant,  I  must  take  the  whole  togi^her, 
and  decide  upon  the  whole  case:  I  do  not,  therefore,  hold  myself 
bound  to  think  that  what  was  read  from  the  answer  is  conclusive 
of  all  the  facts  upon  which  the  defendants  found  their  belief^  or  that 
it  is,  therefore,  to  be  considered  as  supported  by  evidence;  in  either 
way,  I  take  it  to  be  a  matter  which  in  the  first  instance  does  not 
bind  the  plaintiff,  and  if  the  defendants  give  evidence  proper  to  he 
admitted,  we  must  then  see  how  it  is  met,  and  whether,  where 
there  is  other  evidence  in  the  cause,  that  is  sufficient  to  contra- 
dict it. 

Then  let  us  see  what  the  defendants'  evidence  in  this  case  is.  The 
first  modus  is  laid  by  Mr.  Yorkey  who  occupies  land,  and  is  a  de- 
fendant for  all  the  land  within  the  division  of  Haltan  West^  and  it 
is  a  payment  of  1 45.  2d.y  in  lieu  of  all  tithes  of  hay,  hemp,  flax, 
agistment,  the  fruits  of  gardens,  and  the  fruits  of  trees,  and  of  all 
small  tithes  whatsoever,  except  the  tithes  of  calves,  lambs,  goslings, 
chickens,  ducklings,  pigs,  eggs,  bees,  honey,  and  wax,  which  are 
payable  in  kind  to  the  vicar,  and  except  the  tithe  of  foals  and  milk, 
for  which  separate  modtises  are  payable,  I  believe.  The  other  defbid- 
ants  state  the  same  modus  to  the  same  effect ;  and  this  is  what 
Mr.  Yorke  and  the  other  defendants  tender  in  issue  by  their  answer 
as  one  of  these  modtises.  But  how  have  they  gone  to  prove  these 
moduses  ?  I  am  in  possession  of  the  evidence,  and  I  am  bound  to 
act  upon  it,  and  if  they  do  not  prove  these  moduses^  is  the  plaintiff 
"Xo  be  concluded,  because  they  say  by  their  answer  that  they  believe 
there  are  such  moduses^  although  they  fail  to  prove  them,  or  even 
if  they  prove  by  their  depositions  that  there  are  no  such  moduses^ 
Certainly  not.  The  proof  they  offer  is  this ;  Stephen  Cammj  their 
first  witness,  says,  that  a  modus  of  145.  2d»  has  been  paid  by  the 
township  o{  Halion  West,  for  the  tithes  of  grass  and  hay,  that  is,  for 
agistment,  but  whether  for  any  thing  else  he  knows  not,  and  that 
is  the  case  with  all  the  other  witnesses,  except  one ;  for  William 
Bobinson  says,  the  modus  is  payable  for  grass,  but  not  for  hay,  as 
fiir  as  he  knows.  Now  the  question  is,  whether  the  defendants 
have  proved  that  this  modus  set  up  covers  hemp  and  flax.  It  can- 
not be  considered  that  they  have.  But  then  they  say  that  they 
have  not  proved  it  in  respect  of  hemp  and  flax,  because  hemp  and 
flax  have  not  been  sown  on  these  lands  during  the  time  to  which 
the  witnesses  speak.  They,  however,  lay  the  modus  as  covering 
hemp  and  flax,  and  to  say  that  there  would  be  evidence  to  shew 
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those  articles  covered  by  the  modusy  if  they  grew  there,  is  iK>thing»     ^\9\ 


J^a^jtion 


because  what  they  call  a  moduSf  is  token  to  cover  a  deal  mor^ 
namely,  all  small  tithes,  except  so  and  so.  It  is  not  pretended  to  '^^. 
ihew  even  according  to  their  own  way  of  putting  it^  that  no  other  ^"^ 
tithable  matter  professed  to  be  covered  was  grown  in  the  parish, 
though  hemp  and  flax  was  not;  that  modus  might  perhaps  be  3uffi-. 
ciently  proved,  if  it  had  been  confined  to  hay  and  agistment,  but 
when  the  defendants  tender  in  issue  a  moduSf  covering  a  great  many 
other  things,  some.of  which,  of  course,  they  had  in  the  parish,  b^ 
cause  it  is  not  alleged  that  they  had  not,  there  is  a  variance  between 
the  allegation  and  the  proo^  which  I  consider  destroys  the  de- 
fence. 

In  that  view  of  the  case,  it  seems  to  me^  I  confess,  that  I  am  not 
at  Uberty,  not  to  say  that  there  is  no  such  nuxbis  proved  here,  as 
that  which  they  all^e  covers  hay  and  agistment,  for  that  is  th^ 
e&ct  of  the  evidence  of  their  witnesses,  they  know  that  it  coyers, 
and  believe  it  has  always  been  paid  for  grass  and  hay,  but  they  do. 
'  not  know  that  it  extends  to  any  thing  else,  I  Am  bound  to  say,  and 
I  think  every  body  will  agree  ^ith  me,  that  if  this  matter  was  tried 
in  an  issue,  a  jury  must  declare,  that  if  the  defendants  do  not  prove 
that  it  covers  any  thing  more^  they  disprove  the  modus  as  laid.  If 
I  assert  that  a  modus  covers  hay  and  agistment,  and  other  things, 
and  my  witnesses  prove  it  covers  hay  and  agistment,  but  whether 
any  thing  else  they  know  not,  a  judge  would  be .  bound  to  direct 
the  jury,  that  the  modus  in  issue  was  not  proved ;  and  that  being 
the  case  here,  as  it  seems  to  me,  I  am  under  the  necessity,  though 
with  great  reluctance,  to  direct  the  account  to  be  taken  of  all  the 
tithable  matters  which  are  said  to  be  cove^  by  the  general 
wiodus.  Witii  respect  to  milk  and  foals,  it  will  not  then  be  neces- 
sary for  me  to  direct  an  account,  and  even  in  directing  an  account 
of  the  otiier  articles,  it  will  only,  as  I  fear,  be  the  banning  of  a  nenjr 
suit;  yet  when  I  see  the  probable  result  of  this,  and  when  I  recpl- 
lect  that  the  plaintiff  is  only  vicar  of  the  parish,  and  no  one  knows 
how  long  he  may  remain  so,  I  cannot  but  lament  the  consequence, 
particularly  when  I  find  that  a  sum  of  money  has  been  payable  so 
constantly  for  the  tithes  of  hay  and  agistment.  It  was  under  these 
impressions  that  I  was  induced  to  throw  out  a  question,  whether 
you  might  not,  in  some  way  or  other,  arrange  so  as  to  do  justice  to 
both  parties,  without  going  to  any  further  expences,  or  being  in- 
volved, in  other  suits. 

On  that  part  of  the  case,  therefore,  his  Lordship  decreed 

An  account. 
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ney-Generai  ^'^^  Aitomey-General  V.  Lord  EardUy  and  others.    [18  Pri.  89.] 

£^  The  Z^Trrf  Chief  Baron.     This  is  an  information  filed  by  His 

EardUy.  Majest/s  AHoTfiei/^General  against  Lord  Eardley  and  other  persooi 

Jan.  17.  occupjring  lands  as  his  tenants,  and  the  representatives  of  a  de- 

The  tithes  oeased  occupier,  for  an  account  of  the  tithable  matters  taken  by 

of  aU  extra* 

parochial  them  upon  lands  in  Borough  Fen^  being  part  of  the  Bedford  level. 

Unds  be-  Lord  Eardley  does  not  appear  to  have  occupied  any  part  of  the 

cttromB,  to  lands  himself;  and  I  believe  there  is  no  account  prayed  against 

^^°S>  him^  but  it  is  said,  that  having  received  the  value  of  the  tithes 

of  the  from  the  defendants,  he  therefore  ought  to  pay  them  over  to  the 

nSIco "  crowm    The  information  is,  however,  very  properly  filed  dunectly 

fined  to  against  the  tenants  of  Lord  Eardley^  as  occupiers,  for  an  aoooont 

!|J|^^^^|^  of  the  tithable  matters  taken  by  them  from  the  lands  in  qoestioik 

lands  only  It  is  Stated  and  admitted,  tliat  the  lands  of  the  tithes  from  which 

nsto^mt  ^^  phuntifl^  by  the  present  information,  seeks  a  decree  for  an 

of  forest-  account,  are  not  situate  within  any  parish ;  in  other  words,  that 

ynien  in  a  ^^^7  <^^  extra-parochial ;  and  it  is  therefore  contended,  that  the 

snnt  («  king  is.  Jure  cororue,  entitled  to  the  tithes  of  those  lands^  on  the 

Ac.7  hj  ^  general  principle  that  he  is  aititled  to  the  tithes  of  all  lands  whieb 

crown,  of  gf^  situate  in  extra-parochial  places. 

chifti  hmds,       On  the  part  of  the  defendants  it  is  urged,  first,  that  (admitting 

^.T^  these  lands  to  be  extra-parochial,  the  king  is  not,  in  point  of  law, 

obUtions,  entitled  universally  to  the  tithes  of  all  extra-parochial  lands*    They 

^^  ?^^[^  also  contend,  secondly,  that  if  he  be,  they  have,  in  this  instano^ 

found  to  be  a  right  to  the  tithes  of  the  lands  in  question,  by  virtue  of  a  tide 

JIJJ^^^  derived  from  the  crown  by  a  grant  to  Lonl  Torrington,  under 

general  whom  Lord  Eardley  claims ;  and  they  submit  as  a  third  ground 

^H^^^j^^  of  defence,  that  if  the  court  should  be  of  opinion  that  that  claim 

not  to  pass  cannot  be  supported,  yet  the  common  laW  right  of  the  crown  is 

such  U^  barred  in  this  case  by  the  operation  of  the  stat.  9  Geo.  III.,  or,  as 

it  Mng  in  it  is  commonly  called,  the  nullum  tempos  act. 
that  the  '  Now  as  to  the  first  ground  of  defaace — ^that  the  crown  is  nof^ 

tithes  were  by  virtue  of  the  royal  prerogative,  entitled  to  tlie  tithes  of  extra- 

thedmeof  parochial  lands  generally.      I  consider  any  enquiries  respecting 

and^t  Ui  ^^^^  ^  ^®  present  case,  to  be  rather  matter  of  curiosity  than 

crown  had  necessary  research ;  matter  which  may  serve  perhaps  to  elucidate^ 

to  toijse  ^^^  ^^  ^^^  ^^  ^'  essential  to  the  decision  of  this  case,  as  I  shaB 

them  when-  presently  shew.     Out  of  respect,  however,  to  the  ability  with  which 

hlTi^  that  point  was  argued,  I  have  consulted  the  authorities  cited,  ttnd 

▼erted.  am  prepared  to  say  the  result  is,  that  I  am  of  <^inion  that  diCs 

any  pvti .  ^'"S  '^  ^7  ^^  entitled  to  the  tithe  of  the  produce  of  all  lands  that 

^"'^^^  are  extrapparochial.    It  follows,  therefore,  that  the  king  is  entided 

auditm  in  to  the  tithes  of  the  lands  in  question,  unless  the  defaadants  can 
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a  specific  title,  founded  upon  some  grant  of  the  cfown^  or     18S0. 
otherwise.    Tithes,  we  all  know,  are  a  property  of  a  very  special  rr""T — 
nature.     They  do  not  belong  to  the  owner  of  the  land,  or  of  the  mgy^Omm^ 
animals  in  respect  of  which  they  arise;  nor  at  the  time  of  their      j^ 
origin  were  they  apropriated  to  any  particular  persons,  so  as  give    Eardi^. 
diem  a  right  to  demand  them ;  for  as  fiur  as  we  have  any  traces  of  n^eirii&I 
their  history,  it  appears  to  have  been  left  to  the  election. of  the  ccrantsof 
owner  of  die  other  nine  parts  of  the  tithable  matters  to  dispose  ^I^^^^Tiire 
of  the  tenth  in  distribution  amongst  the  cler;^  and  objects  of  charity,  suffict^t 
The  first  institution  of  the  payment  of  tithes  in.  this  country,  as  ^i^ng  been 
taidered  in  latter  days,  no  where  clearly  appears;  and  I  appre-  ^  ^ 
hend  it  has  not  hitherto  been  ascertained,  at  least  to  the  satis&cticm  protect  the 
of  any  of  the  learned  persons  who  have  made  it  the  object  of  their  <^i"i™o^^« 

•  ,  *  crown  from 

research.      Tithes,  indeed,  were  probably  introduced  as  early  as  the  opera- 
Christianity  itsdf;  but  as  to  the  circumstances,  in  what  manner,  ^^^^^ 
and  under  what  regulations,  we  have  so  far  no  authentic  records,  c.  i6.  ai- 
It  is  said,  and  perhaps  correctly,  that  in  the  earlier  ages,  the  ^^^^^!^ 
owners  of   property  yieldii^  tithable  articles  could  not  use  the  turned 
whole  for  tiieir  own  benefit^  but  were  obliged  to  render  the  tenth  '^c\Jm 
part  to  some  of  the  oflSciating  clergy  as  his  preference  should  direct  may  ^ot 
him ;  or,  as  others  say,  to  the  bishop,  to  be  applied  by  him  for  pu^in  suit 
the  use  of  the  clergy,  or  to  be  administered  in  charity.    In  pro-  thereon  for 
gress  of  time  (but  when  does  not  clearly  appear)  a  decree  was  sixty  y«ar«. 
made  for  the  appropriation  of  the  titiies,  whereby  it  was  ordaitiedi  ^  ^^^ 
and  thereupon  it  became  part  of  the  common  law,  that  the  tithes  the  owner, 
should  be  paid  in  the  different  parishes  wherein  they  accrued,  to  ^^'^"^ 
the  parson  of  the  particular  parish.  When  parishes  were  first  estab-  penons  em- 
lidied,  whether  it  were  by  common  law  or  by  statute,  for  writers  j!^  ^ 
difler  upon  that,  the  clear  result  of  all  the  enquiries  seems  to  be,  n«ge  it,  by 
that  the  tithes  were  appropriated  to  the  parsons  of  the   several  hlmhlar the 
parishes  in  which  the  tithable  matters  were  produced,  and  their  profit*,  is 
right  to  demand  and  enforce  the  render  of  them  became  part  of  [|^^^ 
the  general  law  of  the  land.     According  to  tiie  doctrine  prevailing 
imder  the  feudal  system,  the  titie  to  all  the  lands  of  the  kingdom 
being  supposed  to  have  proceeded  originally  from  tiie  crown,  if  any 
parcel  of  it  had  never  been  granted  out  by  tiie  crown,  it  was  con- 
sidered, and  by  law  it  was  assumed  to  be  still  in  the  crown.     It 
does  not  appear  from  any  thing  we  are  able  to  find  in  the  result  of 
the  researches  of  learned  men  upon  this  subject,  that  in  ancient 
times  the  crown  had  a  greater  interest  in  tithes  than  any  other 
owner  of  land,  except  tiiat  the  king,  being  mixta  persona^  might 
bold  tithes  for  his  own  benefit,  as  ecclesiastical  persons  may,  which 
Ahe  subject  could  not  do.     It  may  be  necessary  to  observe  here^ 
with  respect  to  forests,  tiiat  some  of  them  wer^  of  a  date  to  wluch 
we  cannot  assign  any  time :  some  forests,  or  parts  of  forests,  were 
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^  JU.      :'.  ^  w^;^^,^  aoil  oliier  parts  were  not.    Some  psxts  of  those  tracts 

:yK«&4i&  Mi  not  belong  to  the  crown. 
U  "^d^  jftiiBitted  by  the  counsel  for  the  defendants  to  be  quite 
,i«m:>  thttft  the  tithes  of  forests,  if  they  were  extra-parochial,  have, 
>.M»-     ^  Lha&  reason,  always  been  held  to  belong  to  the  crown.    But 
is,  peihaps,  some  difficulty  in  furnishing  the  reason  why  the 
of  forests,  which  are  extra-parochi|d,  should  beloog  to  the 
<rawD,  when  tithes  arising  from  forests  which  are  in  parishes  be- 
long to  the  parson  of  the  parish;   and  that  is  part  of  the  dis- 
tinction which  is  taken  on  behalf  of  the  defendants  here.     For  that 
purpose,  we  must  look  into  the  cases,  such  as  they  are  lo  be  found 
in  the  books.     I  am  not  ashamed  to  own,  than  when  this  line  of  ar- 
gument was  first  struck  out  by  Mr.  ShadweUj  it  appeared  to  me  to 
be  of  a  novel  character;   and  I  am  very  much  countenanced  in 
having  so  little  acquaintance  with  this   subject,  by  finding  that 
every  lawyer  to  whom  I  have  applied  for  information  on  die  sub- 
ject, since  the  argument  of  this  case,  has  not  been  able  to  give  me 
much  assistance.    I  must  confess,  when  one  looks  into  the  books, 
there  are  more  difficulties  than  I  could  have  supposed  to  have  ex- 
isted; but  I  think,  that  from  tlie  result  of  all  the  cases  which:  are 
important  upon  this  subject,  we  shall  be  very  fairly  entitled  to 
draw  that  conclusion  which  has  usually  prevailed — that  where  lands 
are  extra-parochial,  the  tithes  arising  therefrom  hAovkg  primA  foLcie 
to  the  crown. 

In  1  RoU^s  Abr.  p.  657.  letter  O,  pi.  4.,  it  is  said  the  king 
shall  have  the  tithes  in  places  which  are  without  any  parish,  come 
en  forests  et  hujus  modij  and  may  grant  them  by  letters  patent,  and 
the  patentee  shall  have  them.  Now  assuredly,  however  we  con- 
sider it,  this  is  a  very  general  proposition.  It  is,  in  substance,  the 
king  shall  have  the  tithes  in  places  which  are  extra-parochial;  as 
for  instance  in  forests,  et  hufus  modi.  Now  what  I  observe  with 
respect  to  forests,  as  applying  to  the  expression  of  the  word  as 
found  in  this  place  is,  that  it  is  used  in  one  instance  of  an  extra- 
parochial  place;  if  so,  then  the  words  ^*  et  htffta  tnodT*  must  apply, 
I  think,  to  something  that  is  not  forest;  but  is,  however,  of  the  na- 
ture of  forest,  so  far  as  that  it  is  not  within  a  parish,  for  the  propo- 
sition is  predicated  of  a  forest,  as  a  place  not  within  a  parish. 
The  king  being  admitted  to  be  entitled  to  the  tithes  of  forests, 
**  without  any  parish,"  the  words  **  hujus  modij^  must  be  taken  to 
apply  to  every  thing  of  the  same  soil,  in  respect  of  its  not  being 
within  a  parish ;  it  cannot  be  applied  to  forest  as  forest ;  therefore, 
I  consider  it  to  be  used  to  include  every  tract  of  land  which  is  extcs- 
parochial,  for  that  is,  as  I  conceive,  the  true  meaning. of  the  word. 
ktffusmodi. 

Then,  in  the  next  passage,  we  find  it  stated,  that. in  the.case 
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or  the  prior  and  Bishop  of  Carlisle^  it  is  silid  that,  **  tithes  of  land  * 

within  a  forest  which  is  without  any  parish,  belong  to  the  king; 


and   it  assigns    as   a    reason,  purceo  que  il  in  forestd  pradictd  "^^  Aunr- 
xnllas  adificare  ecclesias  consiruere  terras  assarlare  ct  ccclesias  illas  ^^^  ▼. 
cwn  decimis  terrarum  illarum  pro  vohnUate  sua  cuicunque  voluerit       ^^^^ 
conferre  potest^  eo  quod  for esta  ilia  non  esi  infra  limites  aliagus-       '^^' 
parochia.^*    Now  that  passage  certainly  does  seem  to  qualify  the 
preceding  passage,  which  appears  to  be  very  general  and  an  almost 
universal  proposition.    There,  it  was  said  tlie  king  should  have  the 
tithes  in  places  without  any  parish,  as  in  forests  et  hi§us  modi;  but 
here  the  reason  given  is,  ^^  because  be  may  build  towns,  erect 
churches,  assart  lands,  and  give  the  tithes  of  those  lands  to  any 
body,  according  to  his  pleasure;"  which^  by  the  common  law,, 
no  other  person  could  do. 

.  In  Brooke's  Ahr.  tit  Dismes^  pi.  10.  it  is  said  nota  that  the  king 
has  tithes  of  places  in  great  forests,  such  as  Inglewood^  Rockingham, 
and  Sherwood,  et  htifus  modi,  which  are  witliout  any  parish,  and  the 
Bbhop  shall  not  have  them.  Now,  this  is  equivocal,  and  seems 
rather  to  incline  against  the  proposition  stated  in  Rolle;  for  here 
it  is  said,  that  kings  have  tithes  of  places  in  great  forests,  such- 
as  IngleTDOod,  RocHnghanij  and  Sherwood,  et  htffus  modi :  and  in  this 
case  I  should  consider  kiffus  modi,  to  mean  only  such  gr^t  forests 
as  are  so  specifically  named. 

Then  in  Stifle,  157,  M'e  have  the  case  of  Banister  v.  Wr^hty. 
which  was  in  24>  Cha.  1.;  it  was  there  said  by  the  court,  that  ^  tithes 
which  lie  not  within  any  parish,  are  due  to  the  king.**  This  is  very 
general,  and  that  ^  lands  must  be  parcel  of  a  parish,  either  by  pre- 
scription or  by  act  of  parliament;  and  that  lands  lying  within  a 
forest,  and  in  the  hands  of  the  king,  do  not  pay  tithes,  although 
they  be  within  a  parish,**  that  is  because  the  king  is  capable  of  hold- 
ing the  tithes ;  <^  but  if  the  lands  be  disafforested,  and  be  witliin 
a  parish,  they  ought  to  pay  tithes ;  for  their  not  paying  tithes,  being 
in  the  king's  hands,  is  but  an  immunity  for  that  time  only/'  So 
that  here  it  is  held,  that  tithes  not  lying  within  anyparish  are  due  to 
the  king ;  that  is  certainly  very  general.  Then  the  case  goes  on  to 
say,  not  qualifying  or  restraining  the  generality  of  the  first  passage, 
that  the  lands  must  be  parcel  of  a  parish  either  by  prescription  or  by 
act  of  parliament;  and  that  bnds  lying  within  a  forest  do  not  pay 
tithes,  for  they  are  in  the  hands  of  the  king;  but,  if  the  lands  be 
disafforested,  if  they  be  within  a  parish,  they  ought  to  pay  tithes. 
Now  that  must  mean  of  course  to  the  parson  of  the  parish ;  for  the 
king's  right  was  only  for  the  time  whilst  they  were  in  his  hands. 
So  that,  although  it  does  not  say  they  shall  be  paid  to  the  king, 
I  think  it  must  be  understood,  after  the  first  general  proposition, 
that  tithes  which  lie  not  in  any  parish  are  due  to  the  king;  that  the 
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1890^     tithes  which  are  not  within  any  parish,  necessarily  belong  to  the 
Tkgjtuor-  ^^S  i  ^"^  ^^^  ^^  disafibrested  within  a  parish  Uiey  go  in  that  case 

nty-Genervf  tO  the  parson. 

^^  In  the  Snd  Inst.  p.  647.  there  is  this  passage,  speaking  of  an 

JBardlejf,  opinion  of  Sir  Wm.  Herle^  it  is  said,  **  he  grounded  his  qpinkm  in 
this  case  upon  the  canon  law,  which  is,  that  the  Bishop  is  to  have 
all  tithes  growing  in  lands  not  assigned  to  any  parish  within  hb 
diocese;"  that  is  very  general,  yet  he  proceeds:  **  this  canon 
being  against  the  law  of  the  land,  never  had  allowance  within  this 
realm ;  for,  in  such  parts  of  forests  as  are  out  of  any  parishes,  the 
king  shall  have  them/'  Here,  he  certainly  speciSes  of  forests  par- 
ticularly ;  but  the  first  part  of  the  passage  is,  that  the  Bishop  is  to 
have  all  tithes  growing  in  lands  not  assigned  to  any  parish.  Now 
I  should  have  conceived,  that  when  Lord  Coke  gave  the  first  part 
of  the  proposition  so  generally,  that  the  Bishop  is  to  have  all  tithes 
not  assigned' to  any  parish  within  his  diocese,  he  would  have  gone 
further,  and  said,  that  by  our  law  also,  all  other  tithes  belonged  to 
the  Bishop ;  unless  he  meant  the  second  part  to  cover  the  wfaohsy 
and  to  be  co-extensive  with  the  first.  Lord  Coke  then  cites  the 
case  of  the  Bishop  and  prior  of  Carlisle.  Then  he  adds,  **  and 
Edw.  1,  granted  tithes  coming  of  land  within  the  Forest  of  Deamf 
as  were  not  within  any  parish,  to  the  Bishop  of  Laniaff  and  b» 
successors."  Now  there  have  been  two  cases  in  this  court  on  that 
grant:  one  of  them  in  the  time^  probably,  of  many  of  us,  certainly 
Suprai490.  in  my  time.  I  mean  the  case  of  the  Bishop  of  Landaff;  in  which, 
although  there  was  no  decision  upon  the  point,  it  was  understood 
to  be  as  much  a  matter  of  course,  passing  currently,  that  the  tithes 
of  extra-parochial  places  belonged  to  the  king,  as  that  the  fee 
simple  of  a  freehold  estate  of  inheritance  descends  to  the  hein 

Loi*d  Coke  also,  in  the  2nd  Inst.  p.  651.  in  commenting  upon 
the  statute  of  Edw.  6,  respecting  tithes,  says,  '*  where  the  king 
ought  to  have  the  tithe  within  the  waste  or  commons  in  his  forests, 
which  are  not  within  any  parish,  this  branch  giveth  the  tithe  of  the 
increase  of  cattle  to  the  parson  of  the  parish  where  the  owner 
dwelletli."  That  is  the  tithes  of  the  cattle  agisted,  wherever  they 
might  be,  not  within  the  parish.  Here  the  word  ^^  forest"  is  agaia 
used ;  but  I  think  that  the  same  construction  should  be  put  upon 
it  here,  which  I  have  endeavoured  to  shew  ought  to  be  put  upon 
it  in  the  passage  which  I  quoted,  previously,  from  BoUe. 

In  Cro.  Eliz.  pp.  511.  519.  we  find  a  very  material  case,  (a) 
Sir  EdaoardCokcyVX  that  time,  it  is  true,  was  only  counsel,  but  we 
know  that  the  author  of  these  reports,  as  does  Lonl  C(^  himself 
in  his  own  Repofis^  states  the  arguments  if  they  are  not  con- 
tradicted, as  having  been  considered  to  be  founded  upon  the  law  of 

(«)   ^rright  V.  JTright, 
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Uieland,  tod  therefore  sancUooed  by  the  court     We  find  there/     1880^ 
that  Sir  Edward  Coke  h  stated  to  have  used  this  argument  for  the    j^  ^^^^^ 
prescription  being  good,  that  ^*  before  the  Council  ofLateran^  tithes  nft^Gmerai 
were  not  payable  here  to  certain  persons  nor  to  places,  as  appears,       ^^ 
11  Ass.  pL  9.  4i  Edw.  Sdj  5.,  16  Hen.  7M,  18.,  which  is  the  rea-    EanUey^ 
son  also  why  the  king  shall  have  the  tithes  of  lands  out  of  any 
parish,  because  the  Council  extended  not  unto  them  and  laymen  at 
oommon  law  were  not  capable  of  any  tithes.     The  effect  of  this, 
therefore,  is,  that  such  was  Lord  Cokeys  statement  of  the  case,  in  ar- 
gument to  the  court,  and  it  was  not  contradicted  by  them,  nor  by 
any  authority  tliat  I  have  seen,  namely,  that  before  the  Council  qf 
Lateran^  tithes  were  not  payable  to  certain  persons,  nor  to  places. 
Whether  it  be  correct  or  not,  that  is,  whether  it  be  corroborated 
by  the  researches  of  antiquarians,  or  not,  I  do  not  know,  and  it  is 
a  point  of  no  great  consequence  :  be  the  fact  as  it  may,  that  is  the 
reason  given  why  the  king  shall  have  the  tithes  of  lands  which  are 
extra-parochial. 

There  is  a  text-book  which  I  shall  now  refer  to,  as  I  have  always 
understood  it  to  be  a  book  of  some  value  as  an  authority,  I  mean 
Sir  Simon  Degg(^s.  In  p.  227,  he  says  this,  ^'  as  for  extra-parochial 
tithes  there  have  been  some  differing  opinions :  Sir  William  Herle 
was  of  opinion,  that  they  belonged  to  the  bishop  of  the  diocese  as 
general  parson  of  his  whole  diocese,  grounding  his  opinion,  as  it 
should  seem,  on  the  canpu  law,  but  there  never  was  any  such  canon 
law  received  or  approved  in  this  kingdom."  He  here  refers  to  cases 
in  the  year-books,  tiie  same  as  were  referred  to  by  the  counsel  for 
the  defendants,  but  which  seem  to  throw  no  great  decree  of  light 
upon  the  subject."  Mr.  Selden^  he  says,  considers,  that  ^*  tithes  in 
parishes  may  be  disposed  of  arbitrai'ily;"  these  are  the  two  opi- 
nions. But,  he  observes,  ^*  it  hath  been  resolved,  both  in  parlia- 
ment and  by  several  judgements  at  common  law,  that  all  extra- 
parochial  tithes  belong  to  the  king,  who  is  a  mixed  person,  and 
capable  of  tithes  at  the  common  law  in  pernancy :"  that  is  the  con- 
xdusion  which  Sir  Simon  Degge  drew  beyond  all  doubt. 

1  shall  next  refer  to  Comyn£s  Digest^  tit.  Dismes,  3.  ComynSf  as 
was  stated  very  accurately  at  the  bar,  quotes  the  authority  in  Boilers 
Abridgement^  and  Style^  which  I  have  already  mentioned.  He  says, 
that  ^*  extra-parochial  tithes  belong  to  the  King  generally."  Now, 
there  can  be  no  question,  that  the  authority  of  Lord  Chief  Baron 
Ccmyns  is  very  considerable;  and  although  he  quotes  those  two 
books  which  I  have  mentioned  (as  had  been  already  suggested  at 
the  bar),  yet  it  is  evident,  that  the  conclusion  which  he  drew  from 
tl)em,  and  the  construction  he  put  upon  the  cases,  is  exactly  the 
construction  which  I  have  adoptied,  although  he  does  not  3tate  his 
reasons,  which  would,  no  doubt,  have  been  much  better  than  those 
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I890i     I  have  given  here;  but  it  is  quite  clear,  (bat  be  deduced  tbe  sane 
doctrine  from  die  decisions  in  those  cases  which  I  consider  them 


n^Gtnend  as  establishing, 

.^  .  In  Bacoris  Abridgement,  tit  Tithe,  G.  67.  it  is  said,  «  All  tithes 
arising  in  an  extra-parochial  place  are,  by  tlie  canon  law,-  to  be 
paid  to  the  bishop  of  the  diocese  in  which  the  place  lies;"  (in  former 
times  there  were,  no  parishes,  and  the  whole  diocese  was  considered 
one  parish),  but  that  was  not  the  common  law  of  England.  *'  But 
by  the  common  law,"  he  says,  *<  all  such  tithes  are  to  be  paid  to 
the  king.  As  the  appropriation  of  tithes,  in  consequence  of  the 
decretal  epistle  of  Pope  Innocent  S.,  extended  only  to  parochial 
tithes,  all  the  tithes  of  extra-parochial  places  continued  to  be  due 
to  the  king ;  and,  consequently,  all  extra-parochial  tithes,  of  which 
no  grant  has  been  made,  are  at  this  day  due  to  the  king."  And 
this,  no  doubt,  proceeded  upon  the  principle,  that,  where  there  is 
no  particular  grantee,  (for  that  is  the  original  supposition,)  in  ofder 
to  extinguish  the  condition  of  occupancy,  as  much  misehief  must 
always  arise  from  such  a  mode  of  claiming  proper^,  it  was  con- 
sidered as  remaining  in  the  king,  from  whom,  it  is  presumed,  ail 
property  in  land  originally  proceeded  in  some  way  or  othar,  whkb 
cannot  now  be  satisfactorily  shewn. 

I  shaH  now  conclude  my  references  with  what  Mr.  Justice  BMk* 
sUme  says,  in  the  1st  vol.  of  his  Commeniaries,  p.  US.  ^  Thua 
parishes  were  gradually  formed,  and  parish  churches  endowed  with 
the  tithes  that  arose  within  the  drcuit  assigned.  But  some  hrnds^ 
either  because  -  they  were  in  the  hands  of  irreligious  or  careleis 
owners,  or  were  situate  in  forests  or  desert  places,  or  for  other  now 
unsearchable  reasons  were  never  united  to  any  parish,  and,  there- 
fore, continue  to  this  day  extra-^rochial,  and  their  tithes  are  now, 
by  immemorial  custom,  payable  to  the  king  instead  of  the  bishop^ 
in  trost  and  confidence  that  he  will  distribute  them  for  the  general 
good  of  the  church."  Throughout  the  land,  the  tenth  part  of  the 
produce  roust  be  rendered  for  the  benefit  of  the  parson,  excepting 
in  excepted  cases ;  but  they  must  be  rendered,  and,  it  is  presumed, 
to  be  for  the  benefit  of  the  church,  even  though  recovered  by  the 
hands  of  the  crown. 

Upon  the  whole,  therefore,  it  appears  to  me  clearly  from  tbe 
cases  and  text-bookjs  which  I  have  cited,  many  of  them  certainly 
using  the  word  "  forests"  without  stating  more,  that  we  must  take 
the  words  **  hujus  mad!*  where  used  throughout,  and  upon  which  I 
put  that  extended  construction,  as  intended  to  mean  not  merdy  a 
forest  in  the  common  acceptation  of  the  word,  but  to  include  all 
tracts  of  land  not  belonging  to  any  parish,  so  as  not  to  confine  the 
king's  right  to  that  which  is,  strictly  speaking,  a  forest.  That  con- 
struction too  agrees  with  the  conclusion  drawn  by  the  Chief  Baron 
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CSmp^iu  and  Mr.  Justice  BtaeksUme.  So^  viewing  all  fhe  anthoritiesy  IBSO. 
therefore^  and  finding  it  extremely  difllcult  to  draw  any  other  con- 
clusion, unless  I  could  find  any  decisions  to  oppose  it  (and  I  have 
not  been  able  to  find  any  case  or  dictum  contradicting  it,  dther  ^1^ 
npoil  the  presoit  or  upon  any  former  occasion,  when  I  have  found 
it  necessary  to  refer  to  cases  on  this  subject),  I  cannot  but  consider 
the  general  principle  to  be  well  established,  that  the  king  is  entilted 
to  the  tithes  of  all  lands  situate  in  extra-panx:hial  j^aces. 

But  when  I  say  I  have  found  no  case  or  dictum  leaning  the 
other  way,  I  mean  to  except  a  chapter  in  a  book  called  The 
Doctor  and  Student,  and  there  is  certainly  to  be  found  the  fol- 
lowing dialogue:  the  Doctor  sajrs,  **  It  was  asked  of  me  but  late, 
if  certain  waste  whereof  there  was  never  any  profit  taken,  and 
that  lay  within  no  parish  but  in  some  forest,  or  that  is  newly  won 
firom  the  sea,  were  brought  into  arable  land,  whether  the  parliament 
might  appoint  who  should  have  the  tithe  thereof  and  he  that  asked 
me  the  question  thought  it  might;  I  pray  thee  shew  me  thy  con-^ 
ceit  what  thou  thinkest  therein."  Thus  speaks  the  civil  lawyer; 
the  Student  then  says,  **  I  think  that,  if  the  fiieehold  be  in  die 
king,  he  may  assign  the  tithes  thereof  to  whom  he  will ;  and  if  the 
freehold  be  in  a  commoif  person,  that  he  may  do  so  likewise.'' 
But  then,  he  continues,  **  I  think  that,  if  that  common  person  do 
not  assign  the  tithes  so^  that  thqr  may  stand  conveniently  to  the 
maintenance  of  the  service  of  God ;  that  the  parliament  may  do 
it^  and  order  the  tithes  to  the  increase  of  God's  service^  as  they 
diall  think  convenient"  Then  the  Doctor  says,  that  be  thinki 
^  these  things  ought  to  be  ordered  by  the  archbishop."  To  which 
the  Student  replies,  **  Though  tithes  be  spiritual,  yet  the  assign- 
ment of  the  tithes  to  others  is  a  temporal  act,  which  the  parliam^t, 
with  a  cause,  may  order,  as  it  may  do  all  the  temporal  things 
within  the  realm ;  and  that  the  king,  or  Any  other  diat  hath  the 
frediold  of  such  waste  grounds  as  be  in  no  parish,  may  assign  the 
tithes  thereof  to  whom  they  will ;  it  may  appear  thus,  before  pa- 
rishes were  divided,  and  before  it  was  ordained  by  the  law  of  the 
diurch,  that  every  man  should  pay  his  tithte  to  hb  own  church, 
every  man  might  have  paid  his  tithes  to  what  church  he  would,  and 
might  one  year  have  given  it  to  one  church  and  another  year  to 
another,  or  have  granted  them  to  one  church  for  ever,  if  he  would. 
And,  like  as  every  man,  before  the  said  severing  of  parishes,  might 
have  given  his  tithes  to  what  church  he  would,  because  he  was 
bound  to  no  church  in  certain,  so  may  they  do  now  that  have 
lands  that  lie  in  no  parbh,  for  they  be  at  liberty  to  assign  them 
to  what  church  they  will,  as  all  men  were  before  the  said  law  made 
that  tithes  should  be  paid  to  the  proper  church."    Afterwards  he 
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JMO.  says,  •<  Iq  the  2^  year  ofking  Ed.  S.  in  the  hook  at  Assise^  it  «|H 
peareth  that  the  king  granted  the  tithes  of  certain  parts  that  were 
wv-Gmerai  Dewly  taken  out  of  the  forest  of  Boch  to  a  provost,  and  he  there* 
£^  upon  brought  a  scire  facias  against  divers  that  took  the  said  tithes  re* 
MaHU^  turnable  into  the  Chancery,  and  there  exception  was  taken,  that  the 
said  suit  pertained  to  the  Spiritual  Court  and  not  to  the  Chancery; 
and  it  was  answered  again,  that  it  was  to  be  understood^  where  the  suit 
was  taken  against  than  that  ought  to  pay  the  tithes,  and  not  where 
it  was  brought  against  them  that  were  wrong  takers  of  the  tithes. 
And  thereupon  the  defendants  were  put  to  answer,  and  pleaded 
unto  an  issue,  which  was  sent  down  unto  the  King's  Bench  to  be 
tried  according  to  the  law,  and  there  the  defendants  made  defiuilt, 
whereupon  the  plaintifis  prayed  execution.  And  in  this  casc^ 
TkQrpe  said,  that  the  did  law  hath  been  always  that  the  king  shouM 
assign  the  tithes  where  he  would."  Such  then  is  the  doctrine 
found  here,  that  if  there  were  land  not  within  a  parish,  the  owner 
of  the  land  has  a  right  to  assign  the  tithes  as  he  chooses,  as  he 
might  originally  at  common  law  as  persons  have  imagined.  Bat 
it  seems  to  me,  that  the  authorities  which  I  have  mentioned  before 
are  superior  to  the  authority  of  the  Doctor  and  Student^  and,  there- 
fore, I  have  drawn  that  conclusion  which  I  have  stated.  Althou^ 
I  dp  not  think  it  at  all  necessary  for  the  determination  of  this  case^ 
that  I  should  have  gone  into  the  question  so  far  as  I  have  done  on 
this  point,  yet  I  thought  I  owed  it  to  the  counsel  for  the  defendant^ 
who  have  displayed  great  learning  throughout  the  argument,  to  say 
thus  much  with  a  view  to  settle  the  law.  In  this  particular  ciue^ 
however,  we  must  remember  that  the  king  had  the  freehold  of  all 
these  lands;  and,  therefore,  even  according  to  the  supposition  in 
the  Doctor  and  Student^  he  might  assign  these  lands  as  he  pleased, 
and  he  has  assigned  them,  as  Mr.  Attorney-General  says,  and  as 
indeed  the  defendants  say  also,  only  they  insist  on  an  assignment 
to  oUier  persons  than  the  crown  lessees.  So  that  taking  it  either 
way,  according  to  the  doctrine  laid  down  in  the  Doctor  and 
Student^  it  takes  from  the  defendant,  in  this  case^  at  least  the 
advantage  which  he  might  have  derived  under  other  circum- 
stances from  the  propositions  urged  in  argument  on  his  behalf, 
that  the  king  is  not  entitled  to  the  tithes  of  lands  which  are  extra- 
parochial. 

If  then  we  have  established  that  the  tithes  were  originally  in  the 
king,  and  by  ^^  originally,"  I  mean  when  these  tithes  arose,  that  is, 
when  the  lands  in  question  were  newly  recovered  from  the  sea  or 
from  the  water,  we  then  come  to  the  part  of  the  case  which  raises 
the  question ;  whether  the  crown  has  granted  away  these  tithes  to 
any  one  else  or  not  ?  for  the  defendant,  it  is  said,  that  it  is  immate- 
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rial  te>*.whoin  they  have  been  granted,  for  if  gfranted  at  all,  they  were     ^B2Q* 
DO  longer  in  the  crown,  and  the  very  statement  of  the  case,  8up-  Thgjiut^ 
poking  the  observations  I  have  made  upon  the  law  taken  from  the  nqr-^tfuin^ 
Doctor  and  Student  to  be  incorrject,  the  very  statement  of  the  case       j^ 
which  I  am  about  to  make,  will  shew  that  that  cannot  apply  to  thin    -^onUv 
case,  and  it  will  shew  that  it  is  merely  a  matter  of  speculative  re* 
search  in  this  instonce,  to  enquire  whether  the  king  is  entitled  to 
extra-parochial  tithes  or  not  ?  lor  it  is  clear,  that  he  was  entitled  to 
these  tithes  beyond  all  doubt.     Even  the  defendants  say,  that  be 
granted  them  to  their  predecessor,  from  whence  it  must  be  con- 
cluded that  they  admit  that  his  majesty  was  entitled  to  them,  and 
they  accordingly  mainly  rely  upon  the  title,  which  they  claim  under 
the  king,  namely,  the  grant  of  the  crown.    Tbe^  surely  then  can- 
not say,  that  the  king  has  never  exercised  any  act  of  ownership 
over  these  tithes,   and  that  he  could  not  grant  leases  of  them* 
Therefore,  taking  it  from  the  statement  of  this  case  on  one  side  or 
the  other,  it  is  clear  that  his  majesty  was  seized  of  tliese  tithes  at 
the  time  of  the  restoration,  and  that  at  once  equally  puts  an  end  to 
any  difficulty  that  might  have  arisen  upon  the  question,  whether 
the  king  is  entitled  to  extra  parochial  tithes  or  not    I  consider, 
however,  that  I  have  shewn  there  is  no  doubt  but  that  he  is  entitled 
to  them,  and  that  he  may  deal  with  them  as  owner,  as  an  ecclesiasr 
tical  person  may,  because  he  is  persona  mixta* 

His  Lordship  then  with  great  minuteness  and  particularity,  went 
through  the  whole  of  the  documentary  evidence,  consisting  princi- 
pally of  grants  from  the  crown  of  the  lands  in  question,  and  of 
leases  of  die  tithes  by  the  crown,  from  time  to  time^  and  a  decree  of 
this  court,  (Easter  Term,  1714>,)  of  an  account  of  the  tithes  in 
favour  of  a  crown  lessee,  founded  upon  the  lease,  all  of  which,  he 
observed,  being  in  effect  a  continued  exercise  of  ownership  on  the 
part  of  the  crown,  and  not  contested  by  any  one,  afibrded  the 
strongest  evidence  that  the  tithes  were  not  intended  to  pass,  and 
did  not  pass  by  virtue  of  the  grant  of  the  land  to  Lord  Thrringtony 
and  that  throughout  the  whole  tenor  of  that  grant,  there  was  nothing 
which  could  be  taken  to  relate  to  any  thing  but  the  land  itself. 

Then,  continued  his  Lordship,  a  question  arises  upon  the  con- 
struction of  this  grant  to  Lord  Torrington,  and  in  opposition  to 
the  case  as  I  have  stated  it,  on  the  part  of  the  crown,  fortified  as  it 
is  by  the  usage,  the  granting  of  the  leases,  and  the  establishment  of 
the  lessees  right  under  them  in  a  suit  in  equity,  against  persons 
claiming  under  this  very  grant,  it  requires  a  very  strong  case  in- 
deed, to  shew  that  the  tithes  passed  from  the  crown  to  any  person, 
by  any  other  mode  than  under  those  cases.  This  grant  is  certainly, 
however,  a  very  important  document.  It  was  made  on  the  14tb  pf 
Mai/,  1690,  which  was  in  the  second  year  of  the  reign  of  Suing 


im  CASE& 

li^20«     WiUiam  and  Queen  Mfoy.    Before  I  enter  moK  minutely  Upon 
jj^jiitf^  the  question  of  its  construction  and  operation,  I  will  first  observe, 
m^Generai  that  with  respect  to  the  words  used  in  the  introductory  part  of  it, 
2>rf       namely;  *^  our  will  and  pleasure  is,  and  we  do  hereby  of  our  more 
^f^-    abundant  grace,  certain  knowledge  and  mere  motion,''  that  there  is 
no  doubt,  and  so  far,  I  entirely  concur  with  the  observation  of  the 
counsel  for  the  defendants,  that  they  have  a  virtue  inherent  in  them, 
which  ^ves  in  some  respects  to  grants,  of  the  crown  a  more  favour- 
able latitude  of  construction  in  behalf  of  Uie  grantee,  than  would 
have  place  if  those  words  were  absent,  and  I  have  no  difficult  in 
construing  this  grant  of  the  crown  in  the  present  case,  as  I  would  a 
common  conveyance  between  man  and  man.    At  the  same  time, 
Iiowever,  I  must  observe,  that  I  consider  there  is  a  difference  even 
where  those  words  are  used,  although  I  do  not  at  present  mention 
that  so  much  as  being  af^icable  to  this  case,  as  to  prevent  any 
future  misconstruction  of  the  opinion  which  I  am  delivering;  there- 
fore, I  repeat,  that  I  hold  there  is  certainly  a  difference  between  a 
grant  of  the  crown  even  with  those  words,  and  a  grant  made  be- 
tween subjects. 

The  crown  by  this  instrument  grants  to  Lord  Torringfon .  all 
these  parcels  of  land,  describing  them  particularly,  being  part  of 
the  great  level  called  Peterborough  or  Bedford  Levely  which  said 
premises,  it  recites,  were  by  indenture  of  the  late  queen  and  her 
then  trustees,  bearing  date  the  6th  of  Nooemberj  1688,  demised  to 
Lord  Viscount  Castleton^  for  the  term  of  twenty-one  years,  at  the 
yearly  rent  of  323/.  85.  9d,  Then,  afler  specifying  other  parts  of 
the  premises  and  former  leases  and  grants  of  them,  it  has  first 
these  general  words,  **  and  also  all  and  singular  other  grounds,  lands, 
tenements,  and  hereditaments,  {mrcel  of  the  10,000  acres  in  Peier^ 
boroNgh  LeveL*'  These  well  known  words,  could  not  as,  I  conceive, 
per  se  pass  tithes  which  no  doubt  are  a  particular  species  of  pro- 
perty, for  they  do  not  belong,  nor  are  they  appurtenant  to  land ; 
they  are  collateral  to  the  land,  and  are  quite  distinct  from  it;  so 
far,  therefore,  we  see  clearly  that  nothing  had  been  granted  here^ 
but  that  which  had  been  granted  to  the  Duke  of  York,  and  by  him, 
when  he  became  king,  to  his  queen,  without  any  reference  whatever 
to  tithes,  '^  which  in  and  by  the  said  recited  letters  patent  of  our 
said  royal  uncle  King  Charles  2.,  were  granted  or  mentioned,  or 
intended  to  be  granted  to  the  said  late  King  James  2.,  when  he  was 
Duke  of  Yorlcj*.  and  so  on.  It  is  likewise  clear,  that  those  lands 
were  of  the  yearly  rent  of  3000/.  His  Lordship  then  read  the 
general  words,  and  various  other  parts  of  the  grant,  making  occa- 
sional comments  on  the  tenor  of  tlie  language  of  the  instrument, 
the  substance  of  which  was,  that  there  was  nothing  from  which  it 
could  be  collected,  that  any  conveyance  of  tlie  tithes  to  the  grantee 
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vras  intended,  every  part  of  it  appearing  to  be  aj^licable  to  knd     1830. 
only;  and  be  observed  particularly  on  the  feet,  that  the  tithes  were   ^^^^^^ 
in  lease  when  the  grant  was  made,  and  new  leases  were  granted  as  ney-Generti 
often  as  they  reverted.  2^ 

Now,  I  confess,  continued  his  Lordship,  when  I  read  this  grant.   Eardiey. 
through,  I  found  it  utterly  impossible  to  persuade  myself  that  it  was 
intended  to  pass  the  fithes  in  question,  under  these  words,  ^*  all 
gardens  and  orchards,  wastes,  tithes,  oblations,  obventions,  waters, 
and  watercourses,"  and  so  on.    I  consider  them  as  meant  to  carry 
the  appurtenances  of  the  land,  though  very  inaccurately  used  for 
that  purpose,  certainly.    (His  Lordship  had  observed  in  the  course 
of  the  argument,  that  the  words  oblation^  and  obventions  being, 
also  used  in  the  same  place  amongst  the  general  wonls,  in  a  grant  of 
extra-parochial  lands,  shewed  that  the  whole  must  have  been  intror 
duced  by  inadvertence,  or  at  least  without  any  intention  to  pass  the 
tithes.)    We  can  only,  therefore,  as  it  seems  to  me,  understand  that 
the  grant  applies  itself  entirely  and  solely  to  the  land,  notwithstand- 
ing the  introduction  of  the  word  <^  tithes."    It  describes  10,000 
acres  which  were  granted  to  the  Duke  of  Yarkf  and  afterwards  by 
him  to  bis  queen,  it  represents  the  value  to  be  3000/.  a  year,  which 
is  the  value  of  the  yearly  rent,  all  obviously  relating  to  the  lands ; 
and  the  language  throughout  is  inconsistent  with  any  idea  that 
tithes  were  part  of  the  object  of  the  grant,  or  that  they  were  in-, 
tended  to  be  passed  by  the  word  ^^  tithes ;"  the  grant  expresses  re- 
versions in  general  terms,  but  those  were  reversions  in  the  land, 
and  not  one  word  is  said  as  to  any  reversionary  interest  in  the 
tithes  which  were  undoubtedly  then  in  reversion.      Now,  if  in 
addition  to  all  this,  we  consider  that  so  soon  after  this  grant  was 
made,  a  successful  suit  was  instituted  by  Sir  John  S&nc,.the  lessee 
of  the  tithes  against  the  occupiers  of  the  lands,  it  seems,  to  me  to 
be  very  difficult  indeed  to  suppose  that  the  Uthes  were  intended  or 
considered  to  be  passed.    When  we  consider  the  defence,  and  the 
result  of  tliat  suit,  every  thing  belonging  to  it  shews,  that,  in  tb^ 
minds  of  the  parties  most  interested  there  was  a  conviction  that 
the  tithes  had  not  passed,  but  were  the  property  of  the  crown,  in 
reversion,  although  in  the  hands  of  the  lessee  at  that  moment.    I 
cannot  help  regarding  the  result  of  that  suit  as  a  kind  of  contem- 
porary judicial  construction  of  the  grant,  supposing  that  construe- 
tion  to  be  more  difficult  than  it  really  is ;  and  I  cannot,  with  the 
evidence  I  have  before  me,,  (if  there  be  any  other,  I  cannot  act  upon 
it,)  hesitate  to  pronounce,  that  in  my  opinion  the  title  .of  the  crown 
to  the  tithes  of  these  extra-parochial  lands  was  perfect  down  to  the 
expiration  of  Sir  John  Shaw's  ledse,  for  so  it  appears  to  me  to 
have  been  beyond  all  doubt. 
Here.arises  the  question,  whetiier  the  reversion  passed,  the  tithes 
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ISSd.     being  in  the  croim  tft  the  time  of  the  grant  to  Lord  Thrringtmt. 

rr~"T~    Weought  toobsenrey  diat  there  is  no  foggestionc^  any  tithes  being 

ney-Generai  received  or  abandoned  by  Lord  Tonington  before  the  present  suit. 

j^       The  tithes,  after  the  eiLpiration  of  Sir  John  Shceafs  lease,  reverted  lo 

JBtenOy.     the  crown,  and  it  should  be  always  remembered,  that  when  the 

grant  was  first  made  to  Liord  TorrwgUmj  the  tithes  ware  nnder 

lease  to  Berkley  and  Gawaigne^  but  at  the  time  when  the  next  lease 

was  made  the  tithes  m&re  actnally  in  the  crown«   After  the  obsenr* 

ations  I  have  made  respecting  the  grant  to  Lord  Zincao&t,  and  his 

conduct  pending  the  suit,  I  need  not  repeatf.that  I  omsider  it  very 

strong  evidence^  and  in  the  absence  of  any  evidence  to  oppoeie  it^ 

quite  conclusive  of  the  then  acknowledged  right  dl  the  crown.    I 

do  not  mean  to  say,  that  if  there  was  any  other  evideoce  to  oppose 

it  might  not  be  answered,  but  there  being  none  brought  before  me, 

diat  is  the  conclusion  which  I  most  draw  in  the  present  case. 

Then  it  is  said,  very  truly,  that  after  the  period  when  Sir  John 
Shaw  received  the  tithes  in  1715,  there  does  not  appear  any  evi- 
dence of  the  crown  or  its  lessee  having  received  any  tithe8,*or  any 
compensation  for  tithes ;  and  that,  though  it  appears  that  die  crown 
had  been  in  the  habit  of  exercising  ownerdiip,  with  regard  to 
granting  leMes ;  it  had  not  received  any  tithes ;  thereKHre^  it  is  said, 
that  the  act  of  9  Geo.  S.,  usually  called  the  NMm  Tentpm  Actf 
bars  the  present  claim.  That  act  is  the  only  bar  in  my  view  of 
the  case^  which  can  be  fiuriy  proposed,  for  if  the  statute  had  not 
passed,  it  is  perfectly  clear  from  all  that  I  have  stated,  that  thsis 
cotild  have  been  no  defence  against  this  suit  of  the  crown.  It  is 
answered  by  the  Attorney  General,  that  the  acts  of  the  Cfown  in 
granting  leases,  the  last  of  which  comes  down  to  1780^  amounts  to 
a  sufficient  demonstration  of  the  claim,  so  as  to  take  away  the  effiict 
of  the  statute.  It  is  also  added,  that  the  tidies  in  question  hate 
been  constantly  kept  in  diaige,  and  they  give  evidence  of  their 
having  been,  in  &ct,  kept  in  chaige  doring  all  the  time  referred  to. 
Now,  whether  the  act  of  granting  leases  in  the  way  in  which  the 
crown  granted  leases  here,  would  keep  up  the  tide  of  the 
crown  against  the  operation  of  the  statute,  from  1715,  I  have 
not  been  able  to  sati9fy  myself.  I  think,  however,  adverting  to 
the  principle  of  law  ^upon  the  subject,  that  as  that  part  of  the 
statute  is  more  applicable  to  cases  of  mere  conoealmoit,  than  to 
any  other  object^  and  that  it  therefore  does  not  apply  here.  How- 
ever, it  appears  that  these  tithes  were  besides  actually  in  charge; 
imd  if  so,  I  think  thiU;  would,  under  the  act  of  parliament,  prevent 
the  right  of  the  crown  from  being  barred  by  its  operation.  Let 
iis  enquire  what  the  act  means  by  being  in  charge:  In  the 
8d  Inst.  189,  we  find  that  my  Lord  Coke  says,  in  commenting 
upon  the  words  of  the  31  James  1.,  <<  Or  that  die  same  have  been 
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ddy  in  charge  to  h!s  majesty,  or  to  the  late  qoeen  Elkabeih,  with-      iMO^ 
in  the  space  of  threescore  years."    **  Duly  in  charge^  in  judgement   ^^^"^ttZ- 
of  law,  is  the  roll  of  the  pipe;  for  although  a  note  before  the  ftt^Geturat 
auditor,  or  any  others,  may  be  a  mean  to  bring  it  in  question,  and       j^ 
to  be  put  in  charge ;  yet  that  is  not,  in  judgement  of  law,  said  to     Barioey. 
be  duly  in  chargOi  unless  it  be  in  chai^  in  the  pipe.''    On  the 
words,  **  Or  have  stood  inmper  of  reond  within  the  said  space 
of  threescore  years.''    Lord  Coke  says,    **  It  cannot  stand  iiuuper^ 
unless  the  thing  in  question  were  before  duly  in  charge."    That 
was  the  constructicm  he  put  upon  the  statute  of  SI  j€ane$  1.  c.  2. 
But  looking  into  the  statute  in  question,  the  9th  Geo.  8.  (c.  10.  s.  2.) 
we  find  there  are  these  words  introduced  expressly,  I  suppose,  for 
the  purpose  of  altering  the  law  as  it  formerly  stood :  ^  Provided 
always,  and  be  it  enacted,  that  where  tlie  rents,  revenues,  issues, 
or  profits  of  any   manors,  lands,   tenements,   tithes,    or  here- 
ditaments, aro  or  shall  be  in  charge  by,  to^  or  with  any  auditor  or 
auditors,  or  other  proper  officer  or  officers  of  the  revenue,  such 
rents,  revenues,  issues,  and  profits,  shall  be  held,  deemed,  and 
taken  to  be  duly  in  charge,  within  the  meaning  and  intent  of  this 
act,  any  usage  or  custom  to  the  contrary  notwithstanding."    The 
evidence  here  is,  that  the  tithes  were  in  charge  with  the  auditors 
yduring  all  the  time  referred  to,  and  that  brings  us  down  to  the 
present  moment    Then  if  the  crown  had  the  tithes,  at  the  Restxnr- 
adon,  and  never  granted  them  to  Lord  Torrington^  the  defendants 
were  not  entitled  to  them,  but  the  crown  clearly  is ;  for  we  find  it 
exercising  a  most  decisive  act  of  ownership  over  them,  of  which 
there  can  be  no  doubt,  and  if  the  crown  have  been  granting  leases 
firom  time  to  time,  or  if  the  tithes  have  been  kept  in  durrge  with 
the  auditor,  according  to  the  requisiUon  of  tlie  act  of  9  Geo.  3:, 
unless  the  defendant  can  shew  that  they  were  granted  to  Lord 
Torringtony  he  can  have  no  defence  here.    Now,  being  of  opinion 
that  he  cannot  make  a  defence  under  the  grant  to  Lord  Toning'- 
Um^  I  must  therefore  give  a  decree  against  such  of  the  present 
defendants  as  are  called  upon  for  the  account. 

The  last  clause  of  the  act  was  very  much  pressed  upon  us  as  con« 
nected  with  the  preceding  clause^  to  shew  that  ^'  the  putting  in 
charge"  in  this  case  was  insufficient;  but  I  think  it  is  only  necessary 
to  read  them  together  to  shew  that  they  have  no  connection  with 
each  other.  (His  Lordship  read  the  cbuse.)  It  seetns  tome,  on  read- 
ing both  the  sections  very  carefeUy,  that  this  last  section  was  intro- 
duced as  applicable  soldy  to  cases  c^  concealment,  which  is  not 
the  case  here.  Therefore  I  am  opinioni  that  this  accounting  before 
the  auditor  is  a  sufficient  standing  insuper  for  the  purposes  of  sup- 
porting this  suit. 

A  case  was  cited  and  much  relied  upon  on  the  part  of  the  crown. 
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ISfO.  said  to  have  been  decided  In  the  county  of  Northampton  (a),  which 
^nTAuar-  ^^  pressed  upon  the  eouit  as  an  authority  deciding  that  point, 
fu^Generoi  and  overthrowing  the  last  position  on  which  this  defence  has  been 
Lord  >^ted.  That. was  certainly  a  nisi  prius  case^  and  there  is  not,  I 
tfiavvUv*  admit,  the  same  respect  due  to  a  nisi  prius  decision  as  to  a  judge- 
ment in  Bank,  beycmd  all  doubt  At  the  same  time  it  is  a  decisbn, 
and  one  which,  as  &r  as  it. is  an  authority,  bears  directly  upon 
this  point;  and  if  I  see  no  other  case  in  any  way  opposing  it, 
I  certainly  ought  to  treat  it  with  respect  at  least,  under  any 
circumstance;  and  perhaps  in  this  case  I  may  go  further,,  and 
say  I  ought  to  treat  it  with  particular  respect.  I  mean  no  mean 
compliment  when  I  say  this;  but  understanding  that  Mr.  S^jeant 
Lens  was  of  counsel  in  the  causey  and  that  he  objected  at  the  trial 
to  the  evidence  of  putting  in  charge^  as  being  insufficient  to  sup- 
port the  claim  of  the  crown  against  the  statute ;  that  the  opmioo 
of  the  learned  judge  who  tried  the  cause  was  against  him  upon  thai 
point;  that  the  verdict,  in  consequence,  went  against  him,  and  that 
he  ultimately  submitted  to  that  verdict;  I  hope  I  shall  be  excused 
from  saying,  that  I  consider  the  acquiescence  of  so  learned  a  per- 
son in  that  judgement  and  that  verdict  as  affi>rding  a  very  consider^ 
able  sanction  to  it;  and  I  am  very  glad  to  avail  myself  of  the  opi- 
nipn  of  the  learned  judge  who  tried  that  cause^  and  the  submissioa 
to  that  opinion  by  my  brother  LenSf  in  forming  my  own  judgement 
now  upon  the  same  subject 

I  must,  therefore,  decree  against  all  the  present  parties,  acoordii^ 
to  the  [Hrayerof  the  biU. 

As  to  JjOTaEardleifi  I  do  not  know  of  any  instance  of  the  court 
calling  upon  an  individual  under  the  same  circumstanoea  to  ac- 
count. He  admits,  it  b  true,  that  he  occupied  part  of  the  lands, 
on  which  there  was  a  decoy ;  but  I  am  not  aware  that  wild  ducks 
have  ever  been  held  to  be  tithable. 

Decree — That  the  defendant,  LordJBori&y,  go  without  day 
as  to  the  daim  for  tithes  against  him  in  the  inform- 
ation mentioned. 
Refer  it  to  the  Deputy  Remembrancer,  to  take  an  account 
of  the  tithes  claimed  by  the  information  against  the  other 
defendants,  from  six  jrears  prior  to  filing  the.informatioii, 
as  to  those  persons  who  became  occupiers  prior  to  that 
period;  and  as  to  the  other  persons,  from  the  time  when 
they  respectively  became  occupiers ;  to  be  paid  by  the 
defendants,  with  the  usual  reference  as  to  the  executors, 
&c.,  and  with  all  usual  directions  ; 


(a)  Attorney^  General  ▼.  Mazvjell,  reported  in  8  FH.  7^. 
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60  Geo.  III.    A.  D.  1820.  Cane.    Rolls.  Jf!^ 

D(ta)s  V,  Benn.  [1  Jac.  and  Walk.  513]  t, 

(Reg.  Lib.  A.  1819.  fo.  2148).  ^^''' 

The  bill  was  filed  in  June  1815,  by  the  lessee  of  the  impropriate  Jun«S7,28. 
rectory  of  Bedfimt  in  Middlesex^  for  an  account  of  the  tithe  of  seed  ^^^^ 
tares,  grown  in  the  years  1813  and  1814,  on  a  farm  occupied  by  the  sary  ptfty 
defendant  in  the  hamlet  o(  HattoUj  being  a  part  of  the  parish.    The  ^thesby  2b 
defence  was,  that  the  tithe  in  question  was  vicarial ;  the  defendant  impropriat« 
said  that  in  1812,  the  first  year  of  his  holding  the  farm,  he  had  against  an 
suffered  the  plaintifi*  to  set  out,  and  take  the  tithe  of  his  seed  tares,  occupier, 
a  demand  was  afterwards  made  by  the  vicar,  to  whom  he  paid  the  defence 
value  for  the  years  1813  and  1814,  (amounting  to  about  St.  15s.)  con-  made  u, 

..,.'',  .  ,   J  ^  ^  that  the 

ceivmg  him  to  be  entitled.  tithes  in 

It  appeared  that  some  time  before  the  commencement  of  the  suit,  *1"^*"*^ 
an  action  had  been  brought  in  the  common  pleas,  by  the  pldntiff,  him. 
against  the  defendant,  for  the  same  matter.  It  was  tried  upon  ad- 
missions agreed  to  on  both  sides,  and  the  result  was,  that  the  plain- 
tiff was  non-suited.  This  arose,  as  the.  plaintiff  alleged,  fi*om  the 
admissions  having  been  drawn  so  as  to  state  the  question  to  be, 
whether  the  tithe  of  seed  tares  was  a  great  or  small  tithe,  exclud- 
ing him  firom  going  into  evidence  to  prove  a  custom  of  rendering 
them  to  the  rector. 

On  the  answer  coming  in,  the  bill  was  amended,  by  adding  the 
vicar.  Dr.  Whitfield^  as  a  defendant ;  the  cause  then  proceeded,  and 
witnesses  were  examined.  After  it  was  set  down  for  hearing,  the 
vicar  died,  upon  which  the  plaintiff  obtained  an  order  that  it  should 
stand  over  to  enable  him  to  revive ;  this  was  afterwards  thought 
unnecessary,  and  the  cause  was  restored  to  the  paper,  with  only  the 
original  defendant. 

On  the  cause  coming  on,  it  was  objected  that  the  present  vicar, 
and  the  representative  of  Dr.  WTiitfieldf  should  be  parties.  * 

WethereUj  Roupetly  and  Sidebottom^  for  the  plaintiff. 

It  must  be  admitted,  that  it  has  been  a  frequent  practice  in  suits 
by  vicars,  to  make  the  rector  a  defendant,  and  vice  versd,  a  practice 
which  was  followed  in  this  case  in  amending  the  bill.  But  it  is  un- 
derstood that  the  court  of  exchequer  has  lately  considered  the 
grounds  on  which  the  practice  was  supposed  to  stand  in  Williams(m  Supraii^?; 
V.  Lord  Lonsdale^  the  Lord  Chief  Baron  decided  that  the  impro- 
priator should  not  be  made  a  party  to  a  bill,  by  a  vicar,  against  tlie 
occupier^  and  that  he  should  have  demurred.  In  another  case  of 
Pet^  V.  Dallany  (a)  January  1819,  the  bill  was  by  a  vicar,  and  the 

— i*     !!■  I        ■■■  1 1  - 1         ■  ■ ■■    I  II  I   .   ■       I  I  <       m      •  '    ■ 

» 

(a)  SPri.  9.  Dan.  171.  i«i>ra  1887.  S«a  alw  fFifftanM  v.  Pricf,  4  Pri.  15C.  Dan.  13. 
«|^  1827. 
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18M.  defendant,  the  occupier  insisted  that  the  rector  was  entitled  to  the 
j)a„g  tithes  in  question,  the  rector  also  claimed  them,  but  the  Lord  Chief 
'^-         Baron  expressed  an  opinion  that  he  was  an  unnecessary  party. 

Upon  principle  there  is  no  reason  why  the  plaintiff  should  not 
prosecute  a  mere  personal  demand  against  the  occupier  alone,  the 
suit  does  not  affect  the  inheritance,  and  can  decide  nothing  as  to 
the  right,  so  as  to  bind  any  party  in  a  future  suit  If  the  vicar  be 
a  defendant,  no  decree  can  be  made  against  him,  nothing  is  prayed 
against  him ;  and  if  it  should  turn  out  that  he  is  entitled,  the  court 
cannot  compel  payment  by  the  occupier  to  him,  as  no  relief  can  be 
given  between  Co,  defendants ;  Neaman  v,  Kent^  (a)  where  that  was 
done,  has  since  been  reversed  on  appeal.  Thus  the  occupier  might 
always  raise  a  contest  between  the  rector  and  vicar,  which  the  court 
could  not  in  that  suit  set  at  rest  It  may  be  said  that  the  occupier 
in  these  cases  should  not  be  obliged  to  prove  the  vicar's  right,  but 
ought  to  have  his  assistance  in  the  defence,  that  objecdon,  however, 
applies  more  strongly  to  the  case  of  a  bill,  against  a  tenant,  when  it 
is  never  required  that  the  landlord  should  be  joined,  though  his 
right  is  at  stake,  and  though  the  evidence  is  generally  in  his  power ; 
besides,  the  plaintiff  must  proceed  by  an  action,  in  which  the  de- 
fendant must  depend  upon  his  own  resources  only*  In  the  pre- 
sent case  no  advantage  can  arise  from  bringing  the  representative 
of  the  late  vicar  before  the  court ;  he  is  only  interested  to  so  small 
an  extent  as  not  to  be  worth  contesting;  and  with  respect  to  the 
present  vicar,  he  has  no  claim  to  the  tithes  that  are  the  subject  of 
this  suit,  as  they  accrued  before  his  induction. 
Agar  and  Phillimore^  for  the  defendant. 

It  appears  from  the  defendant's  answer,  that  the  only  question  in 
the  cause,  is  whether  the  tithes  claimed  in  the  bill  are  payable  to 
the  rector,  or  the  vicar ;  now  it  has  been  the  constant  practice  in 
such  cases,  that  the  vicar  and  rector^  who  are  the  only  substan- 
Supra  749.    tJa]  parties,  should  be  before  the  court.     There  is  a  case  of  WaUis 
V.  Paine  and  Underhilly  where  the  question  was,  whether  the  tithe' 
of  grass  seed  belonged  to  the  vicar  or  rector,  and  it  is  mentioned 
in  the  note,  that  the  vicar  not  having  been  made  a  defendant,  the 
cause  was  ordered  to  stand  over  for  want  of  parties,  the  plaintiff 
gsl"^'*       paying  the  costs  of  the  day.  In  Clarke  v.  Stapler^,  Steers  v.  Brassier\^ 
t  Suprs       and  indeed  in  every  case  so  circumstanced,  it  will  be  found  that 
^*  this  practice  had  been  followed.     It  was  followed  in  this  instance, 

at  first,  and  the  plaintiff  has  only  been  induced  to  relinquish  it  by 
the  cases  before  the  Lord  Chief  Baron,  which  must  h&'«^3een  de- 
cided on  their  particular  circumstances.  It  is  true  that  tNlW^ 
does  not  affect  the  inheritance,  but  the  principle  is  that  as  the  rccr^ 


(o)  1  Mer.  fi4C 


Scnrt, 


CASES.  I960 

and  vicar  are  claiming  the  same  identical  thing,  namely,  the  tithes     1820. 
for  certain  specified  years,  the  court  will  not  decide  the  right  to    -— — 
that  thing  in  the  absence  of  either.     No  difficulty  arises  from  the         t. 
death  of  the  late  vicar,  there  must  be  a  supplemental  bill  against 
his  successor. 

The  Master  of  the  BMs^ 

From  the  very  great  learning  of  the  Lord  Chief  Baron,  and  his 
long  experience,  particularly  in  subjects  of  this  nature,  an  opinion 
expressed  by  him  is  entitled  to  very  great  weight  and  consideration, 
and  ought  not  to  be  disturbed.     But  has  he  laid  it  down  univer- 
sally, that  in  no  case  of  a  bill  by  a  rector  for  tithes  is  the  vicar  to 
be  made  a  party  ?    I  do  not  collect  that  he  gave  any  such  opinion. 
He  expressed  a  general  leaning  against  making  him  a  party,  and  in 
those  two  cases,  on  their  particular  grounds,  he  thought  it  unne* 
cessary ;  but  he  was  not  called  on  to  decide  the  general  question, 
and  it  did  not  arise^  as  it  does  now,  upon  a  preliminary  objection^ 
but  after  the  hearing,  and  it  cannot,  therefore,  be  considered  that  he 
meant  to  determine  it  generally.    It  b  not  contended  on  the  other 
side,  that  the  vicar  must  universally  be  a  party,  that  the  codrt  can 
never  decide  without  him.     Such  a  rule  would  be  very  inconvenient ; 
for  this  being  an  usual  mode  of  recovering  tithes,  and  as  the  suit  of- 
ten involves  no  question  of  right,  it  would  be  quite  unnecessary, 
and  would  only  be  to  load  the  proceedings  with  additional  ex- 
pence.    We  must  not,  therefore^  have  it  understood  that  there  is 
any  general  rule  always  to  make  the  vicar  a  defendant ;  but  the 
question  is,  whether  there  is  any  rule  against  it,  whether  there  is 
no  case  where  it  ought  to  be  done?  and  I  do  not  find  this  to  have 
been  decided  by  the  Lord  Chief  Baron. 

In  the  first  place,  such  a  rule  would  be  contrary  to  that  principle 

which  governs  all  the  practice  as  to  parties,  to  proceedings  in  courts 

of  equity,  viz*  that  all  persons  materially  interested  in  the  subject 

matter  of  the  suit  should  be  joined  in  it,  as  Lord  Medesdale  {a)  ex« 

presses  it,  that  the  court  may  be  enabled  to  do  complete  justice  by 

deciding  upon,  and  settling  the  rights  of  all  persons  interested,  and 

that  the  orders  of  the  court  may  be  safely  executed  by  those  who 

are  compelled  to  obey  them,  and  future  litigation  may  be  prevented. 

Now  when  a  suit  like  the  present  involves  a  question  of  right 

between  the  rector  and  vicar,  can  it  do  complete  justice  by  settling 

the  rights  of  all  persons  to  the  subject  matter,  in  the  absence  of  one 

who  is  directly  interested.     The  defendant  would  not  be  safe  in 

paying  to  the  plaintiff  if  the  court  should  decree  it,  as  he  would  be 

liable  to  a  suit  by  the  vicar  for  the  same  identical  thing.     It  would 

seem,  therefore,  on  principle,  that  when  the  abstract  right  is  in  dis- 

(a)  P.  iss. 
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1880.  pute,  the  question  being  between  the  rector  and  vicar,  and  it  being 
2)fltt„  a  matter  of  indifference  to  the  occupier  to  which  of  them  he  ac- 
counts, that  then  the  vicar  should  be  a  party. 

With  respect  to  the  authorities,  Wallis  v.  Paine,  is  directly  in 
point ;  there  the  exchequer,  during  the  time  of  Lord  Chief  Baron 
Comyn,  no  mean  authority,  determined  the  very  point.  The  bill 
was  by  the  lessee  of  the  impropriator,  and  the  question  being  really 
between  him  and  the  vicar,  the  cause  was  ordered  to  stand  over, 
that  the  latter  might  be  made  a  party,  the  plaintiff  paying  the  costs 
of  the  day.  Then,  as  here,  the  tithe  was  at  stake,  and  unless  that 
decision  was  entirely  wrong,  this  cause  ought  to  stand  over  for  the 
same  purpose.  It  appears  that  the  practice  has  since  prevailed  in 
Clark  V.  Stapler,  and  in  many  other  cases ;  and  it  is  admitted  by 
the  plamtiff's  counsel,  gentlemen  who  have  had  great  experience, 
that  they  have  been  accustomed  to  consider  it  necessary  that  the 
vicar  should  be  introduced  as  a  party,  when  the  title  is  at  stake. 
This  shews  what  the  practice  has  been,  and  that  the  case  of  WaJUs 
y.  Pain  and  Underhilly  was  always  followed.  The  Lord  Chief 
Baron  mentions  it  to  have  been  agreeable  to  the  opinion  of  Lord 
Chief  Baron  Eyre,  a  judge  for  whom  I  shall  always  feel  the 
greatest  deference,  for  a  sounder  or  better  lawyer  never  existed. 
He  who  never  lightly  decided  any  thing,  would  not  have  called 
on  counsel  to  make  another  person  party,  without  having  well 
considered  it,  and  without  he  had  a  fixed  belief  that  it  was 
necessary. 

Thus  much  for  the  authorities  up  to  this  time,  and  to  them  are 
now  opposed  the  two  cases  before  the  Lord  Chief  Baron.  In 
these  particular  cases  he  thought  the  rector  need  not  be  jomed ; 
this  proves  nothing,  however,  as  any  general  rule.  I  cannot  think 
he  meant  to  overrule  all  those  authorities;  I  should  feel  great  difiB- 
cnlty  in  deciding  so  here,  if  I  understand  that  to  have  been  his 
intention.  I  think  he  must  have  meant  to  confine  his  observations 
to  the  individual  cases  before  him. 

It  seems  to  me  that  there  can  be  no  case  where  it  is  more  fit  to 
have  the  vicar  a  party  than  the  present ;  and  that  if  it  is  not  ne- 
cessary here,  it  never  can  be.  The  defendant  Benn,  the  occupier, 
does  not  dispute  that  he  had  tithable  matters,  but  says  that  he  has 
already  paid  for  them  to  Dr,  Whitfield,  the  late  vicar,  who  shewed 
him  an  opinion  of  counsel  in  favour  of  his  right  to  them,  as  a  part 
of  the  small  tithes  to  which,  as  is  stated  on  the  face  of  the  bill,  he 
was  entitled.  The  answer  also  says,  that  the  question  has  be^ 
already  decided  in  a  court  of  law,  for  discussion  in  which  it  is  very 
proper,  being  a  legal  question.  It  was  tried  by  consent,  on  ad- 
missions in  the  sliape  of  an  action  against  the  occupier,  but  fi^r  the 
purpose  of  determining  the  general  right;  the  defendant  saysy  that 
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oil  the  action  coining  on,  the  learned  judge  was  of  opinion  that  2820. 
this  was  not  a  great  tithe,  and  therefore  belonged  to  the  vicar,  and 
the  plaintiff  was  nonsuited.  It  was  alleged  that  this  was  by  reason 
of  a  mistake  in  the  manner  in  which  the  admissions  were  worded, 
it  being  put  as  a  general  question  whether  they  were  great  or  small 
tithes.  The  plaintiff  says,  he  came  prepared  to  prove  a  constant 
perception,  and  that  whatever  might  be  the  general  law,  there  wasr 
herein  usage  that  decided  it,  which  evidence  the  judges  thought 
could  not  be  received,  and  he  was  therefore  turned  round.  It  is 
contended,  that  though  the  vicar  is  entitled  to  the  small  tithes, 
and  supposing  this  to  be  in  its  nature  a  small  tithe,  still  that  he  is 
not  to  take  this.  That  may  by  possibility  be  the  case,  for  the  en- 
dowment may  have  an  exception  of  this  particular  species  of  tithe 
and  the  usage  would  be  evidence  of  it;  but  it  is  a  very  difficult  case 
to  make  out ;  for  it  may  be  an  usage  founded  on  a  mistaken  notion, 
as  has  often  happened  in  similar  cases.  It  would,  therefore,  be 
necessary  to  look  at  the  usage  with  great  caution,  and  examine  it 
accurately,  to  see  whether  it  has  not  originated  in  mistake,  particu- 
larly in  a  case  where  it  is  admitted  that  the  vicar  is  entitled  to  the 
small  tithes. 

After  this  action  at  law,  the  present  bill  is  filed.  This  is  the  second 
suit  that  the  occupier  is  subjected  to,  and  it  is  very  bard  upon  him 
to  be  thus  harassed  without  having  the  real  question  decided,  that 
he  may  be  made  safe  in  paying  to  one  of  the  parties.  In  such  a 
case,  to  determine  it  behind  the  back  of  the  vicar  would  be  doing 
nothing ;  he  will  not  be  bound  ;  and  besides  that,  he  may  have  in  his 
possession  all  the  evidence  required  by  the  defendant ;  and  though 
it  may  be  said  that  by  subjkena,  he  may  be  made  to  produce ^it,  yet 
we  all  know  the  difficulty  of  that  course  of  proceeding,  even  if  you 
know  what  documents  there  are,  so  as  to  be  able  to  specify  them ; 
it  may  then  be  a  question,  whether  he  can  be  obliged  to  produce 
them.  It  is,  therefore,  highly  necessary,  if  the  plaintiff  will  ac:itate 
the  question  again,  that  he  should  do  it  in  a  manner  in  which  the 
right  may  be  determined.  It  will  not  otherwise  answer  even  his 
purpose,  for  he  does  not  institute  the  suit  for  the  sake  of  the  3/.  155. 
but  to  have  the  right  decided,  and  this  can  only  be  done  between 
the  parties  who  contest  it.  Accordingly,  the  bill  states  the  claim  of 
the  vicar,  puts  it  in  issue,  and  makes  him  a  defendant;  and  can  the 
court  now  allow  the  suit  to  be  decided  behind  the  back  of  the  per* 
son  chiefly  interested,  and  when  the  defendant  has  proceeded,  rely- 
ing, as  he  probably  may  have  done,  on  its  being  the  vicar's  case, 
and  therefore  tri^sting  to  him  to  produce  proper  witnesses  to  sup- 
port it  ?  On  this  idea  publication  passes,  and  then,  at  the  hearing, 
the  plaintiff  turns  round  and  says,  that  though  he  first  thought  the 
vicar  was  a  necessary  paily,  he  will  now  omit  him.     I  think  his 
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1880.     first  opinion  was  right,  and  the  latter  mistaken,  bdng  grounded  on 

'  Haiof      ^  particular  decision,  without  referring  to  the  difference  of  the 

▼•        cases. 

^''^  In  this  particular  instance  I  think  the  vicar  should  be  a  party. 

As  the  sum  is  so  small,  you  may  dispense  with  the  representatives 

of  the  late  vicar ;  but  as  we  must  decide  on  the  right,  when  the 

cause  comes  to  a  hearing,  the  present  vicar  must  be  before  the 

court  (a) 

The  defendant's  counsel  declined  to  wuve  making  the  represent- 
ative of  the  late  vicar  a  party,  as  it  would  destroy  the  right  to  his 
costs,  and  the  usual  order  was,  therefore,  made  for  the  cause  to  stand 
over  for  want  of  parties,  the  plaintiff  paying  the  costs  of  the  day. 


Sittings  after  Tr.  1  Geo.  IV.    A.D.  1820.    Scac. 

/i(ly«.  Legh  V.  Glegg.    [8  Pri.  492.] 

Q^.  Whe-  A  DEFENCE  to  a  bill  for  tithes  of  hay,  clover,  and  grass,  was, 
torn  toren-  ^^  ^^  every  occupier  of  lands  within  the  township^  producing  com 
dcr  emj  and  hay  in  the  same  year,  has  firom  time  immemorial  bound  all  his 
ofcorn,  in  com  into  sheaves,  and  set  up  ten  sheaves  together  in  parcels,  called 
UeooftithM  luvers  or  riders,  and  has  from  time  immemorial  paid,  and  of  right 

0j  cont  sod  m 

Aa^  be  good,  ought  to  pay  to  the  rector  o^  &c.  or  to  his  lessee,  &c.  the  tenth 
StnMcp  not.  j^y^^  qj,  ndec  of  all  such  com,  in  lieu  and  satis&ction  of  the  tithes 
of  com  and  hajf  produced  in  the  same  year  on  the  lands  of  such 
occupier." 

The  defendants  did  not  make  out  their  case  by  evidence,  and  the 
Chief  Baron  declined  giving  any  opinion  as  to  the  legali^  of  the 
custom  of  commuting  the  tithe  of  one  species  of  tithable  matter  by 
tender  for  another,  observing  that  it  was  a  very  singular  custom, 
and  one  which  had  never  before  been  brought  under  his  notice;  that 
he  was  not  aware  of  any  instance  of  such  a  custom  having  been  sub- 
mitted to  the  consideraUon  of  a  court,  and  that  it  appeared  to  him 
to  require  the  support  of  authority,  and  none  had  been  mentioned. 
Account  decreed  with  costs,  {b) 

(a)  Sec  also  Hooper  v.  Lethcridgc,  Bun.  291.  and  Stoinnock  y.  Higginsorif  ibid.  S.     Custonsi 

tupra  702.     Bailey  y.WorraU,  Bun.  115.  supra  xnuch  resembling  this    in   principle  were   bddi 

633.  good. 

(h).  In  Barker  v.  Clarke^  1  Wood's  Deer,  275. , 
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MvlGeo^IV.    A.  D.  1820.    Scac.  ^^^^' 

Leathes  v.  Newitt  jun.  and  Cole,  (Occupiers  in  Mepal.)  P.  Caw-  r. 
t/iomey  W.  Cawthome  sen.  T.Maylin,  Executor  oi  J.  Maylin,  •^*^'- 
(Occupiers  in  Sutton.)  Tlie  Dean  and  Chapter  of  Ely,  (Patrons 
of  Mepal  and  Sutton,  Lords  of  the  Manor  of  both  Parishes,  and 
claiming  to  be  impropriate  Rectors  of  part  of  the  Great  Tithes  of 
Sutton.)  T.  Clarkson,  (Sub-lessee  of  the  Fellows  o(  Jesus  College.) 
Richard,  Lord  Bishop  of  Bath  and  fVeUs.  (JE.  R.  Rayner, 
W.  D.  Plamplin,  and  T.  P.  Foley,)  Fellows  of  J<?5«5  College,  and 
Lessees  of  the  Dean  and  Chapter  oi  Ely.    [8  Pri.  562.] 

By  the  decree  made  on  the  hearing  of  this  cause,  in  July,  1817*,  »  See  su-' 
the  Lord  C,  B,  decreed  an  account  to  be  taken  of  all  the  tithes  P"  ^^^4* 
claimed,  except  milk  of  lands  in  the  occupation  of  Newitt  and  Cble,  ^?* 
in  the  parish  of  Mepal,  and  he  directed  the  following  issue  to  be  claimed 
tried,  whether  there  existed  as  pleaded  a  modus  of  \s.  for  every  pie«^J^* 
milch  cow,  in  lieu  of  the  milk  of  such  cow:  the  defendants  Newitt  tithes,  and 
and  Cole  to  be  plaintiffs,  and  the  plaintiff  to  be  defendant  bill  ^^ 

An  account  was  also  decreed  of  the  small  tithes  of  the  tithable  the  fector» 
matters,  except  milk  and  calves,  taken  from  the  lands  within  the  uid  tbdr  ^ 
vicarage  of  Sutton,  in  the  occupation  of  the  defendants  P.  Cawthome,  J^'^T^' 
W.  Cawthome,  and  Maylin,  and  the  following  issues  were  directed  The  rector 

to  try  andhia 

...  lessees  in- 

Ist.  The  plaintifiTs  right  as  vicar  to  the  great  tithes  of  the  lands  sisted  on 
in  the  occupation  of  the  same  defendants  in  North  Fen,  &c.  part  of  ^^^^  **^*' 
a  certain  district  of  marsh  land  in  Siitton,  in  which  issue  the  plain-  amincd  wit. 
tiff  in  equity  was  to  be  plaintiff,  and  the  defendants  the  dean  and  S^^SirT^ 
chapter  of  Ely,  were  to  be  defendants.  decreed  an 

2dly.  A  modus  of  5d.  for  every  milch  cow,  in  lieu  of  the  tithe  of  ^^^ 
milk  of  such  cow,  and  tithes 

Sdly.  A  modus  of  a  hal^enny  for  every  calf  fallen  or  dropped  in  ^^picn," 
the  parish,  in  lieu  of  the  tithe  or  tenth  part  of  the  price,  if  sold.  "^d  issues 

la  these  two  last  issues,  the  defendants,  the  Cawthorfies  and  du$es, and: 
Maylin  (the  occupiers  in  Sutton,)  were  to  be  plaintiffi,  and  the  ^^^^!^ 
plaintiff  was  to  be  defendant.  in  question 

belonged  to 
the  rector  or  vicar.  The  rector  accepted  the  last  issue  and  went  to  trial.  The  plaintiff  (in  equity) 
failed  in  the  issues  on  the  moduses  with  the  occupiers,  and  succeeded  on  the  issue  tried  with  the  rector 
as  to  the  great  tithes  claimed.  The  cause  coming  on  to  be  heard  on  ihepostea  tot  further  directions,  it 
was  ordered,  that  the  plaintiff  (in  equity)  should  pay  the  defendants  the  costs  of  the  issues  in  which  he 
failed :  and  decreed  that  the  defendants,  the  rector  and  his  lessees,  should  pay  the  plaintiff  (in  equity) 
the  costs  arising  from  the  interrogatories  and  depositions,  and  otlierwise,  occasioned  by  the  commis- 
uons,  issued  by  the  rector  for  tlie  examination  of  witnesses  to  be  taxed,  and  the  costs  of  the  issues 
at  law,  and  the  subsequent  proceedings  thereon ;  the  lessees  were  decreed  also  to  pay  the  plaintiff  the 
costs  incurred  by  the  plaintiff,  in  executing  a  commission  for  the  examination  of  witnesses  on  their 
parts.  The  sub-lessees  not  having  examined  witnesses,  nor  taken  any  step  to  put  the  plaintiff  to 
unnecessary  expense,  his  costs  were  ordered  to  be  paid  him.  The  court  of  Exchequer  never  ^'  ^ 
costs  ordered  to  be  paid,  to  be  taxed  as  between  attorney  «od  client. 

Uu   i 
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18S0.         The  plaintiff  declined  to  take  any  of  the  issues  decreed,  except 
*2^^^  AS  to  the  claim  of  the  great  tithes  in  SuUort;  that  was  tried,  and  the 
plaintiff  in  equity  succ^ded  in  establishing  his  right  so  claiined. 

The  cause  came  on  to  be  heard  on  the  postea  for  further  direc- 
tions on  the  23d  November^  18 19,  when 

Jervis  and  Baithhy^  appeared  for  the  plaintiff. 
.  Clarke  and  Newtand^  for  the  defendant,  the  dean  and  chiqiier  of 
Ely.  * 

Boteler  and  Richardsj  for  the  defendants,  Neadtt^  CoUj  the  Caoh 
thomest  and  Maylin. 

Dawdeswell  for  the  defendant,  Clarkson ;  and 

Blake  for  the  defendant,  the  Bishop  of  Bath  and  WeUsj  and  the 
other  lessees  of  the  dean  and  chapter  o{  Ely. 

The  sole  matter  remaining  to  be  disposed  of  in  this  stage  of  the 
cause,  was  the  question  of  costs  between  the  parties,  and  particularly 
the  apportionment  as  between  the  several  different  defendants.  It 
was  principally  agitated  as  it  affected  the  dean  and  chapter  of  £^ 
who  contended,  that,  being  involuntary  parties  to  the  suit,  and  not 
litigants,  having  been  made  defendants  by  amendment,  because  the 
plfdntiff  could  not  proceed  unless  they  were  made  parties,  and  hav- 
ing themselves  no  direct  or  immediate  interest  in  the  event,  they 
ought  to  be  allowed  the  costs  of  the  suit,  which  proved  in  the  result 
to  be  a  very  difficult  and  intricate  one,  and  Bemey  v.  Eyre  {a)  was 
cited* 

On  the  other  hand  it  was  urged,  that  the  dean  and  chapter  were 
parties  interested  in  the  cause,  and  having  set  up  a  claim  which 
they  could  not  support,  they  ought  to  pay  their  full  proportion  of 
costs.  They  had  attempted  to  avail  themselves  of  an  advantage 
from  the  suit,  and  had  much  embarrassed  the  plaintiff  by  the  de- 
fence which  they  had  set  up,  and  in  consequence  were  no  longer  a 
merely  formal  party.  That  defence  they  had  failed  in,  after  having 
examined  witnesses  to  prove  it.  Their  situation  was,  therefore,  re- 
duced to  the  ordinary  case  of  defendants  &iling  in  their  defence^ 
and  they  ouglit,  consequently,  to  pay  their  full  proportion  of  the 
costs^  or  at  least  such  costs  as  tliey  had  been  the  means  of  adding 
to  the  expences  of  the  suit. 

On  the  part  of  the  defendant,  Clarkson^  it  was  urged  that  he 
would  a  fortiori  be  entitled  to  be  paid  his  costs,  as  he  was  a  party 
merely  formal,  and  had  been  altogether  passive  in  the  course  of  the 
pause. 

The  Lord  Chief  Baron.  —  I  take  it  to  be  the  clear  law  of  the 
court,  that,  generally  speaking,  a  decree  can  only  be  made  against 
the  party  liable  to  account,  and  an  account  can  only  be  taken  against 
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the  occupier,  and  tbere  can  oonsequentfy  be  no  decree  against  any     1890. 
ot^r  person.    It  is  difficult  to  say  that  any  decree  can  be  made      t^v^ 
against  the  owner  of  the  estate,  and  the  court  cannot  give  costs        t. 
against  a  party  against  whom  it  can  make  no  decree.  ^ewi$$. 

The  plaintiflTs  proper  course,  in  the  first  instance,  was  to  have 
confined  his  bill  to  the  occupiers,  ai^d  in  point  of  law  he  could  not 
insist  on  any  other  persons  being  made  parties.  It  is,c  however, 
oftentimes  very  convenient  for  a  plaintifl*,  and  sometimes  even  very 
necessary,  to  have  other  parties  before  the  court,  and  in  this  case  it 
might  have  been  difficult  for  the  plaintifi*  to  have  avoided  making 
the  dean  and  chapter  and  their  lessees  defendants.  There  is  cer- 
tainly nothing  litigious,  as  has  been  observed  in  the  defence  set  up 
by  the  dean  and  chapter,  but  they  might  have  been  told  that  they 
made  a  defence  which  they  could  not  succeed  in.  They  relied  on 
the  argument  and  decree  of  the  court  of  Equity,  and  it  i$  clear  that 
ever  since  Lord  Northington*3  time  such  a  defence  could  not  6e 
sustained.  The  plaintifi*  proceeded,  notwithstanding,  to  a  hearing 
of  the  cause  against  the  occupiers,  and  the  other  parties,  the  dean 
and  chapter  insisting  on  a  title  to  the  tithes,  or  to  some  of  them. 
They  and  their  lessees,  however,  do  not  content  themselves  with 
merely  putting  in  an  answer  insisting  on  their  tide,  but  they  take 
part  with  their  occupiers,  and  mingle  in  the  cause.  They  actually 
go  into  evidence  in  support  of  their  case,  and  examine  witnesses, 
and  they  thereby  caused  a  very  considerable  increase  of  expence  to 
the  plaintiff.  If  they  had  not  done  so,  I  might  have  thought  that 
]they  were  not  liable  to  pay  the  plaintiff's  costs  down  to  the  hearing. 
Whether  I  should  have  given  them  costs  is  another  matter. 

When  the  cause  came  to  a  hearing,  it  turned  out  to  be  one  of 
Nery  considerable  difficulty,  and  it  occupied  a  great  portion  of  time. 
The  court  then  were  of  opinion,  that  the  plaintiff  had  not  satisfac- 
torily established  his  case,  and  beuig  desirous  that  other  evidence 
should  be  furnished,  affording  more  satis&ctory  information  than 
could  be  derived  from  depositions  on  paper,  issues  were  directed. 
One  was  to  try  a  modus  set  up  by  the  occupiers  of  lands  in  Mepaly 
and  in  that  the  plaintiff  failed  of  course;  therefore  he  must  pay  the 
costs  connected  with  that  part  of  the  cause.  In  two  other  issues 
directed  to  try  the  moduses  set  up  in  Suttofi  he  also  failed.  The 
cost  of  those  also  must  be  paid  by  him.  In  all  other  respects,  how- 
ever, and  in  the  most  important  issue  he  succeeded,  and  if  he  is  to 
pay  the  costs  where  he  has  failed,  it  is  surely  no  more  than  just 
that  he  should  receive  costs  where  he  has  succeeded. 

The  difficulty  of  the  case,  and  the  length  of  time  which  it  occu« 
pied,  I  must  put  out  of  the  consideration,  because  the  difficulty 
did  not  arise  fi:om  the  principles  of  the  decree,  but  from  the  fiK^ts  of 
the  case. 
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is  to.  The  dean  and  danpter  having  made  thraiselyes  eflScient  parties^ 
and  haying  taken  an  active  part  in  thedefencei  by  which  they  aog- 
mented  the  expence  of  the  suit,  it  seems  to  Be  just  that  they  should 
pay  all  the  costs  incurred  before  the  hearing,  which  were  occa- 
sioned by  their  examinadon  of  witnesses.  That  examination  was 
altogether  unnecessary.  They  might  have  done  without  it;  but 
having  taken  that  course,  it  is  but  reasonable,  I  think,  that  they 
should  pay  the  costs ;  I  shall,  therefore,  order  that  the  dean  and 
chapter  pay  the  costs  of  the  interrogatories  and  depositions  under 
the  commissions  issued  by  them  for  the  examination  of  witnesses 
in  this  cause. 

After  the  hearing,  the  dean  and  chapter  still  proceeding,  ac- 
cepted an  issue ;  and  they  certainly  were  not  bound  to  do  so.  They, 
therefore,  acted  voluntarily  in  so  doing»  They  put  the  plaintiff  to 
further  litigation  by  that  step,  and  the  parties  having  gone  to  law, 
costs  must  bepiud  to  him  who  succeeded.  The  dean  and  chapter 
foiled;  they  must,  therefore,  pay  to  die  plaintiff  the  costs  of  the 
trial  of  the  issue,  that  is,  all  the  costs  incurred  after  the  hearing. 

The  occupiers  stand  in  the  common  case  of  occupiers.  They 
do  not  dispute  whether  one  or  the  other  of  them  are  liable*  They 
only  say  the  plaintiff  is  not  entitled  to  costs.  In  this  case  the  dean 
and  chapter  are  identified  with  the  occupiers :  they  are  all  as  one 
person  in  many  respects.  The  only  distinction  is,  die  plaindff  must 
have  his  costs  as  against  the  occupiers  from  the  beginning,  and  as 
against  the  dean  and  chapter,  as  I  have  already  pointed  out. 

With  respect  to  the  defendant  Clarkson^  as  he  has  not  examined 
any  witnesses,  and  as  there  was  no  absolute  necessity  for  making 
him  a  party,  because  the  plaintiff  might  have  gone  on  without 
making  him  a  defendant,  his  costs  must  be  paid  by  the  plaintiff  I 
do  not,  however,  mean  to  say  that  any  blame  attaches  to  the  plaint- 
iff, for  having  out  of  abundant  caudon,  perhapsy  made  him  a  de- 
fendant ;  but  as  I  can  make  no  decree  against  him,  the  plaintiff  must 
pay  him  his  costs. 

The  Bishop  of  Bath  and  WeUs^  and  the  other  lessees,  are  in  pari 
casu  with  the  dean  and  chapter,  inasmuch  as  they  have  occasioned 
costs  to  be  incurred  by  the  examinadon  of  witnesses,  and  those  they 
must  also  be  decreed  to  pay  to  the  plaindff.  Had  they  not  occa- 
sioned any  such  expence,  they  would  have  been  in  the  same  situa- 
tion with  Clarkson. 

Daaxlesfwetty  at  the  conclusion  of  the  Lord  Chief  Baron's  judge- 
ment, applied  on  the  part  of  Clartsorij  that  directions  might  be 
given  in  the  order  to  be  drawn  up  for  taxing  the  costs,  that  they 
should  be  paid  to  him  as  between  attorney  and  client ;  but 

The  Lard  Chief  Baron  observed,  that  it  was  an  invariable  rule 
in  this  court,  never  to  make  any  such  order.   He  said,  be  was  aware 
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that  the  Lord  Chancellor  does  sometimes  so  ord^r,  bat  that  it  was 
what  he  never  should  do ;  as  he  much  approved  of  the  different 
practice  of  this  court  in  that  respect,  from  experience  of  the  evils 
attending  the  present  course  in  the  court  of  Chancery. 

The  following  decree  was  afterwards  drawn  up.  The  bill  to  be 
dismissed,  with  costs,  as  against  defendant  Clarkson^  to  be  taxed  by 
the  deputy  remembrancer,  and  paid  by  the  plaintiflfe: 

It  was  also  ordered  to  be  referred  to  the  deputy  remembrancer 
to  tax  the  plaintiflfs  costs  to  the  hearing ;  and  he  was  to  distinguish 
what  costs  had  been  incurred  by  the  plaintiff  for  interrc^tories, 
depositions,  and  otherwise,  occasioned  by  the  commissions  issued 
by  the  defendants,  the  dean  and  chapter  oiEly^  for  the  examination 
of  witnesses  on  the  part  of  the  defendants  tlie  Bishop  oi  Bath  and 
Wells^  and  the  other  defendants,  the.  lessees  of  the  dean  and  chap- 
ter of  Ely^  wfap  were  to  pay  the  plaintiff  such  costs.    And  the  re^ 
mainder  of  the  plaintiff's  costs,  when  taxed  as  aforesaid,  to  be  paid 
by  tlie  defendants  71  NewUt  the  younger,  and  Wm.  CoUj  P.  CaVh 
thome^  W.  Cawthome  the  younger,  and  71  MayUn^  the  occupiers  to 
tlie  plaintiff.    And  it  was  referred  to.thedeputy  remembrancer  to 
tax  the  plaintiff's  costs  of  the  trials  of  the  issues  at  law,  in  which  he 
succeeded  against  the  defendant  the  dean  and  chapter  otEfyj  and  of 
the  subsequent  proceedings  thereon,  to  be  paid  by  defendants  the 
dean  and  chapter  of  Ely.    And  he  was  also  to  tax  the  defendants 
(the  occupiers)  their  costs  of  the  suit  as  to  the  tithes  demanded  in 
kind  of  tithable  matters  covered  by  the  moduses^  in  respect  of  which 
issues  had  been  directed,  and  which  the  plaintiff  had  declined  try- 
ing, to  be  paid  to  the  defendant's  clerk  in  court. 

The  deputy  remembrancer  to  tax  the  plaintiff  his  subsequent 
costs  of  the  suit,  to  be  paid  by  ail  the  defendants,  except  the  defend- 
ant Clarkson. 

Boteler  now  moved,  on  the  part  of  the  several  defendants,  the 
occupiers,  pursuant  to  notice,  that  one  of  the  masters  should  review 
the  taxation  of  the  plaintiff's  costs  in  this  cause,  and  tax  off  all 
such  costs  as  were  allowed  the  plaintiff  as  against  the  dean  and 
chapter  of  Ely^  in  respect  of  their  separate  defence ;  and  that  the 
defendants,  the  occupiers,  might  be  allowed  such  costs,  to  be  added 
to  their  costs  when  taxed. 

Jervis  appeared  for  the  plaintiff  and 

Clarke  for  the  defendants,  the  dean  and  chapter  of  Ely^  to  op- 
pose the  motion ;  which 

The  court  refused.  With  costs. 


■Leaik^ 
Kewiit. 
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^*^-  M.  lGeo.IV.     A.  D.  1820.    Scac. 

Fprwm    jp^gjfig^  mjj  Hatchj  Assignees  of  Wright  (a  Bankrupt),  Lessee  of 
So^/itkwood.  vicarial  Tithes,  v.  Southwood. 

iVbtf.  25.  Same  PIainti£&  v.  different  Defendants  in  Five  other  Suits. 

[8  Pri.  572.] 

^^f"**  Jervis  moved,  that  the  above  suits  might  be  consolidated,  and 
obiaiDed  by  considered  as  one  suit ;  and  that  the  defendants  might  be  at  liberty 

^e  im^T'  ^  P^^  ^  ^  J°^^^  ^^'^  several  answer  thereto, 
in  a  suit  for  This  motion  was  made  on  an  affidavit  of  one  of  the  defendants, 
^^^  stating  that  the  bankrupt,  as  lessee  of  the  vicar  of  Pitminster  {Somer" 
came  bank-  set)j  Michaelmas  Term,  54  Geo.  S.  filed  one  bill  against  all  the  de- 
wUlst^  fendants,  occupiers  of  lands  in  the  parish,  except  one  for  the  tithes, 
appeal  from  Xhe  defendants  answered,  and  witnesses  having  been  examined, 
ment*^  the  cause  was  heard,  and  an  account  decreed.  The  defendants, 
pending  in  ooncdving  that  they  were  entitled  to  an  issue  to  try  the  moduses  set 
of  Lords,  up  by  them,  appealed  to  the  House  of  Liords,  which  appeal  was 
?**"  isimI  ^^^  pending.  The  deputy  remembrancer  afterwards  made  his 
fix  different  report,  which  was  confirmed. 

^d^SS  '^**®  affidavit  then  stated,  that  the  present  plaintiffs  (who  were, 
defendants  on  the  bankruptcy  of  Wright^  made  plaintiffs  in  the  original  cause 
J??*^?'.'     as  his  assignees),  before  the  cause  came  on  to  be  heard,  after  the 

mer  suit  j  *^ 

the  court  decree  had  been  pronounced,  filed  these  six  several  bills,  praying 

^^1^^  the  same  accounts  as  had  been  prayed  against  them  in  the  first  single 

consolidate  bill ;  and  that  the  plainti&  had  instituted  many  other  suits  against 

nor  would'  Other  occupiers ;  and  it  concluded  by  the  deponent  expressing  his 

they  order  belief  that  such  suits  were  unnecessarily  multiplied  for  the  sole 

thatthepro-  ^  •         •%       %  n      t  •  i 

caedings  in  purpose  of  causmg  the  defendants  vexation  and  expence. 
aU  the  suits  j^  ^^g  urged,  that,  under  the  circumstances  of  this  case,  the  ap- 
sfaould  be  plication  was  fidr  and  reasonable,  and  ought  to  be  granted,  on  the 
3i*^**hth«  P'^^^c^P^^  ^^  which  the  practice  was  now  universally  adopted  in  the 
detennined  courts  of  law,  of  Consolidating  actions  in  all  cases  where  it  appeared 
sionrf^^  that  the  whole  question  between  the  parties  might  be  disposed  of 
one.  in  one  suit,  whereby  expence  and  trouble  might  be  saved  on  all 

sides.  And  it  was  submitted,  that,  in  this  case,  the  application 
was  free  from  any  objections  which  might  be  urged  in  the  case  of 
a  common  suit  for  tithes  immediately  between  the  clergyman  and 
occupiers,  as  the  plaintiff  were  merely  the  assignees  of  a  bank- 
rupt, who  was  lessee  of  the  vicar  to  whom  the  tithes  belonged ;  and 
it  was  a  simple  question  of  right  between  the  parties,  which  only 
awaited  the  determination  of  the  appeal. 

Martin  opposed  the  motion,  submitting  that  there  was  no  ana- 
logy between  cases  of  suits  for  tithes  and  actions  at  law.  He  con- 
tended, that,  on  every  principle,  the  present  plaintiffs  were  to  be 
considered  as  standing  in  the  situation  of  the  vicar,  and  insisting 
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on  his  rights.     An  insuperable  objection  to  this  motion  waS|  that     1820. 
the  effect  of  it  would  be  to  enable  a  whole  parish  to  combine  sue- 
cessfnlly  against  the  parson  so  as  to  oppress  and  harass  him  in  pur-         ▼. 
suing  his  legal  remedy,  by  placing  him  under  many  disadvantages.   ^''^****^  • 
He  also  urged,  that,  by  a  consolidation,  the  plaintiff  would  be  tied 
down  to  proceed  with  the  suit  at  the  risk  of  costs,  when  it  may 
happen  that  he  might  find,  with  respect  to  some  of  the  defendants^ 
that  the  suit  ought  to  be  stopped,  and  it  was  impossible  to  say  that 
the  defences  would  be  the  same.  Some  of  the  defendants,  too,  might 
be  disposed  to  submit  and  settle  with  the  plaintiff,  without  further 
litigation,  and  some  might  have  a  good  defence,  whilst  others 
may  not. 

He  cited  a  case  of  Davies  v.  Moseley^  wherein  a  similar  applica- 
tion was  made  to  this  court  in  May  last,  which  was  refused,  with 
costs;  and  he  stated,  that  another  motion  of  the  same  kind  had 
been  made  in  the  original  suit  in  this  case,  and  refused. 

The  Lord  Chief  Baron  (with  whom  Graham  and  Oarram^  Barons, 
concurred),  adopting  the  argument  pressed  in  opposing  the  mo- 
tion, declared  it  to  be  his  decided  opinion,  that  there  could  be  no 
ground  stated  on  which  this  sort  of  application,  which  was  unpre- 
cedented in  a  court  of  equity,  could  be  sustained. 

Woody  Baron,  on  the  contrary,  expressed  a  strong  conviction, 
diat  this  was  a  very  proper  application,  and  made  in  a  case  which 
fully  authorised  it,  and,  therefore,  it  ought  to  be  granted. 

His  Lordship  said  there  was  no  reason,  on  which  the  practice  in 
the  courts  of  law  had  been  founded,  which  would  not  apply  to  suits 
of  this  nature :  and  the  objections,  if  there  were  any,  to  the  practice 
in  courts  of  Equity,  might  be  urged  against  it  in  courts  of  law.  If 
the  suits  could  not  be  consolidated,  at  least  there  could  be  no  objec- 
tion to  staying  the  proceedings  in  all  but  one,  the  decree  in  which 
might  bind  the  whole.  The  greatest  advantages  to  all  parties 
had  been  found  to  result  from  such  a  practice  in  cases  of  actions 
upon  policies,  against  several  underwriters,  which  had  been  intro* 
djiiced  with  so  mudi  success  by  Lord  Mansfield^  whereby  all 
the  expence  and  delay  of  multiplicity  of  suits  were  avoided ;  courts 
of  equity,  in  adopting  a  similar  practice  might,  as  the  courts  of 
law  were  in  the  habit  of  doing,  oblige  defendants,  who  come  to 
make  the  application,  to  submit  to  any  reasonable  terms  which 
might  tend  to  facilitate  the  enquiry  into  the  justice  of  the  case,  (a) 

Motion  refused,  without  costs. 


(a)  See  Keigkley  ?•  Brown f  tupra  1049. 
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"*^*  Sittingsafter  M.  lGeo.IV.    A.D.  18«0.     Scac. 

Taylor  v.  Cook  and  another.  [8  Pri.  650.] 

j)^i^  The  Lord  Chief  Baron.  — This  case  which  now  stands  for  judge- 

Ttie  olaiii.  ^^^^  ^  ™^st  say  has  very  much  distressed  me,  on  account  of  the 

tifl^  a  ree-  diflBculties  which  it  presents.    This  bill  was  filed  by  the  Rev.  Jokn 

fwnorUs  Ti^lorj  who  is  the  vicar  of  Wittand^  in  the  county  of  Devofif  and 

claim  to  has  been  vicar  there  from  1817,  acninst  Nathaniel  Cook  and  John 

iMjy  miido  Badfordy  who  are  two  of  the  occupiers  within  that  parish,  and  the 

out  a  clear  demand  of  the  bill  is  for  the  tithe  of  hay  and  ainstment  durinir 

wMoppowd  1318  for  that  one  year.     It  appears  that,  on  his  induction,  the 

^™J2J*»  vicar,  the  plaintiff,  agreed  to  take  162/.  and  a  fraction  per  annum 

ndtals  in  for  all  the  tith^  in  the  parish  until  April  1818,  when  the  defendants 

•enaasxkta  declined  to  pay  their  proportions  of  that  sum,  insisting  that  they 

ridoni,  had  a  right  to  cover  themselves  by  some  small  pecuniary  payments 

T*f***  ^  in  lieu  of  certain  tithes. 

two  TBOQDv 

Rdon  ad-  The  defendants,  in  their  answer,  admit  the  vioar^i  right-  to  the 
JjJJJJ^J^  tithe  of  agistment,  so  that  ther6  must  be  a  decree  in  his  favour  for 
moAMM  for  an  account  of  the  tithe  of  agistment  It  appears,  that  the  defend- 
ai^'Se  ^°^  Cookj  occupies  a  close  or  parcel  of  meadow  land  in  the  parish 
€amfi€UDd^  of  WiUandj  containing  two  acres,  called  Stock  Meadow :  he  occu- 
^J^Suol  P^  i^  more;  and  it  is  on  that  part  of  the  case  that  the  obsenr- 
2J^^«|ft^  adons  which  I  shall  presently  have  to  rndt^  principally  arise.  The 
vrioc.  defendant  John  Bad/m'd  occupies,  in  the  parish,  different  quantit- 
2^  T*  ties  of  land,  of  different  descriptions,  amountii^  in  the  whole  to 
daiio«giv€9i  thirty-two  acres.  These  two  persons  both  insist  upon  the  follow- 
mkkk'Z'  ^K  ^f^d^  as  applied  to  the  tithe  of  hay,  for  every  acre  of  meadow 
•cdMtetf-  ground  in  the  parish  mowed  and  made  into  hay :  Sd.  at  Easter^ 
JjjJj^'Jp  in  gjj^  ^^jj  ^^^  of  meadow  ground ;  and  for  every  acre  of  dry  ground^ 
prohibition  or  land  grass  mowed  and  made  into  hay  1^^.,  and  no  more.  Then 
imicdyKime  ^®  defendants  state,  in  their  answer,  a  great  many  other  modusesy 
hnr  memo-  as  being  payable  for  other  articles,  which  are  not  necessary  to  be 
bJJJks,*"^  attended  to  here;  but  they  do  mot  suggest  that  any  of  the  modusei 
"^*?«  hate  been  otherwise  paid  than  ^  they  may  be  comprised  in  the 
modutet  in  ouc  large  sum  agreed  to  be  paid  for  tithes  in  kind,  and  for  the 
^^"■^''•y*  moduses.  That  is  the  part  of  the  case  which  certainly  fiimishes 
held,  that  Very  great  difficulty,  indeed,  and  principally  because  the  moduses 
'^'^^  are  not,  in  their  agreement,  separated  from  the  other  subject  matters 
eiridence,  of  the  general  composition. 
It  was  ne-         j^j^^  ^  ^j^j^  ^^^^^  ^jj^  evidence  first  produced  on  the  part  of  the 


direct  an      plaintiff*  is  rather  by  way  of  anticipation  of  the  defendant's  case^- 

^mey  pit!  ^^^  ^  "^^^  ^  ^  reply  to  thdr  answers.     I  have  taken  it  as  it 
ments.         occurs,  beginning  with  the  eridence  for  the  plaintiff*, 
a  ract^^         Maty  tVestcoti  says,  she  has  known  the  parish  for  fifly  years, 
and  never  heard  of  any  modus  till  half  a  year  ago.    It  may  be 
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observed  here  once  for  all,  that  thrpug^oiit  the  whole  of  this  case$     18t(K 
there  is  a  great  deal  in  the  depositions  which  is  not  evidence.    '  ^vmAw' 
There  is  no  instance  of  any  modus  being  actually  paid  as  a  moduSf         ▼. 
nor  of  any  distinct  reputation  respecting  any  modus.     I  do  not  .    ^***^' 
lay  very  great  stress  on  such  evidence  in  general,  but  I  think  it  >n^  to  re- 
right  to  observe,  that  there  is  not  the  least  evidence  of  any  reput-  ^^Jirf^n 
ation  of  any  modus  being  paid  in  ^y  part  of  the  parish,  and  the  ^th  his 
moduses  insisted  on  are  parochial  moduses^  excepting  that  one  of  1^^^ 
the  defendant's  witness^  says,  that  he  ha$  heard  diat  there  was  g^^~ 
some  modus  paid,  but  be  never  heard  what  the  sum  Was.  entries  in 

John  Jutsom  is  the  next  witness.      He  says  he  occupied  for  ''^"ch  »t 
fourteen  years  Stock  Meady  which  is  the  meadow  now  occupied  by  duty  to 
the  defendant  Co6k\  that  it  contains  about  two  acres  ;^that  it  ba»  "^'-^^ 
been  occupied  ever  since  by  the  defendant  Cook^  who  &  the  owner  Tesdmonj 
of  it;  that  before  his  occupation,  one  John  Stone  occupied  it  for  jfj,^^^^ 
ten  years.     He  says,  that  while  he  occupied  Stock  Meadj  he  paid  mdmissible. 
to  the  rector,  Mr.  Drewe,  the  annual  sum  of  6s.  in  lieu  of  the  nai^i^SpJ^ 
tithes;  which  sum,  in  his  estimation,  was  more  than  the  tithe  was  of  a  defend, 
worth ;  and  it  was  paid  by  the  former  occupiers,  as  he  understood.  ^1  in  2ie 
So  that  we  see  here  is  a  payment,  not  of  a  modus^  but  a  payment  of  «cdesiMti. 
a  sum  which  n^atives  the  modus  as  laid,  as  strongly  as  can  be  ^n^serred 
done;  for  instead  of  paying  2d.  an  acre^  as  is  said  to  have  been'  !™^°f^j!** 
payable  formerly,  he  paid  6s. ;  and  he  says,  that  during  his  time  the  ieg|stcr» 
the  payment  of  6s.  for  the  hay  of  these  two  acres  nev^r  varied*  "  admusi. 

*    •'  ■'  ,  ,  Die  evidence 

Then  James  Tapscott  says,  that  he  lived  servant  with  one  of  the  in  a  suit  for 
vicars,  the  Rev.  Henry  Walrond;   that  he  lived  with  him  fiReen  fourth  *i^ 
years,  up  to  the  time  Mr.  Walrond  died^  which  was  in  the  year  party  claiou 
1787.     During  all  the  time  he  lived  with  him,  he  says  there  was  JJIf  ]I^^ 
not  any  tithes  paid  in  kind  for  any  titheable  n^tter^  except  pigs,  title,  as  the 
geese,  and  honey,  which  articles  are  excepted  in  the  com()osition ;  d^hM* 
all  the  rest,  therefore,  were  included  in  the  general  composition,  «uwer  it 
which,  during  the  time  he  received  the  payments,  did  not  Vaiy ; 
and  he  says  that  he  never  heard  of  any  pu)dus  for  any  article  of 
tithe  till  the  commencement  of  this  suit. 

The  next  witness  is  Robert  Ebbelsj  who  has  known  the  parish 
for^  years.  He  says,  he  never  heard  of  any  modus  i  that  his  ^ 
father  occupied  land  ip  the  parish  for  nineteen  years,  and  always 
compounded  at  a  fixed  sum,  which  never  varied;  he  succeeded 
his  Either,  and  they  always  paid  a  composition  for  all  titiies,  ex- 
cept for  pigs,  geese,  and  honey;  these  he  did  not  enter  into  a 
composition  £br.  The  sum  so  paid  by  his  father  and  himself  was 
BU  IO5.,  and  was,  to  the  best  of  his  judgement,  a  &ir  compensation 
for  the  tithes  arising  by. the  lands  for  which  the  same  was  paid^  in 
case  the  same  b^  been  taken  in  kind^  except  pigE^  gecse»  and 
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18f0.  boney;  and  if.  the  tithe  of  hay,  which  we  all  know  Is  a  very  im^ 
jn-j^  portant  tithe,  had  been  covered  by  a  small  tnoduSf  it  must  hare 
▼-  made  a  considerable  difference;  and  more  especially  when  we  re* 
collect  that  this  Stock  Meadow  paid  6s.  in  respect  of  two  acres, 
He  does  not  recollect  that  any  modus  or  moduses  were  alleged  to 
be  payable  in  lieu  of  tithes  of  hay,  or  for  any  other  tithes  in  the 
parish.  He  says,  that  during  his  occupation,  he  paid  to  Mr. 
Dreoocj  the  succeeding  rector,  5/.  IO5.,  without  any  alteration -or 
variation,  by  half  yearly  payments ;  that  in  paying  such  composi- 
tion he  paid  a  fair  compensation ;  and  that  in  so  doing  the  witness 
did  not  take  into  consideration  any  allied  modus  or  moduses  for 
any  tithable  matters  or  things,  because  he  did  not  know  of  any 
such  mocbis  or  moduses. 

Samuel  Evans  is  the  next  witness  whose  evidence  is  material* 
He  says,  his  mother  paid  2L  per  annumj  in  half  yearly  pajrments, 
as  an  annual  composition  for  tithes  in  kind :  that  he  afterwards 
paid  the  same  sum  himself^  and  considered  it  a  fiill  compensation 
for  all  the  tithes  in  kind,  in  respect  of,  and  arising  from  all  the 
lands  he  occupied,  in  case  the  same  had  been  taken  in  kind.  He 
says,  that  he  has  heard  that  the  manner  in  which  the  sum  was  paid 
by  the  occupi€;rs  in  lieu  of  tithes,  was  by  a  rate  agreed  on  between 
them  and  the  rector;  and  that  in  making  such  composition,  he 
did  not  take  into  consideration  any  alleged  modus  or  moduses  for 
hay,  and  that  he  never  heard  of  any  such  modus  till  two  years  ago^ 
which  is  about  the  time  this  suit  commenced. 

There  are  then  a  great  many  other  witnesses  examined,  all  of 
whom  give  evidence  to  the  same  effect.  The  last  is  Robert  Seaman; 
he  also  occupied  lands  in  this  parish,  and  paid  a  composition  for' 
tithes  to  the  full  value;  he  did  not  consider  the  composition  as  a 
fixed  and  invariable  payment;  he  did  not  consider  it  as  a  modusy  for 
he  never  heard  any  thing  of  a  modus  while  he  lived  in  the  parish) 
which  was  about  thirty-five  years.  He  salys  the  defendant  Cook 
pdd  65*  for  Stock  Meadow  in  the  witness's  time,  which,  according 
to  his  judgement,  was  more  than  a  fair  compensation  for  the^tithe, 
if  it  had  been  taken  in  kind.  He  never  heard  of  any  modus  dll  the 
stir  was  made.  He  then  proceeds  to  state  the  composition  paid 
by  others,  which  he  considers  to  have  been  quite  equal  to  the  real 
value  of  the  tithes,  if  they  had  been  taken  in  kind. 

We  see  there  is  no  positive  reputation  of  any  modus  spoken  of 
in  the  whole  of  this  evidence.  There  is  no  evidence  of  payment  of 
any  modus  directly  or  indirectly,  nor  are  moduses  at  all  taken  into 
consideration  in  forming  the  composition ;  and  if  the  moduses  were 
included,  qua  moduses,  in  the  composition,  it  certainly  was  done 
without  the  attention  of  any  body  being  drawn  to  it;  for  it  is  quite 


CASES.  197* 

dear,  that  the  otcupiers  thought  l^ey  paid  the  full  value  of  all  1820. 
their  tithes ;  and  it  is  also  clear  that  Cook,  iu  paying  for  these  two  *xmdor 
acres  the  6$.  paid  it  by  way  of  composition  for  the  tithe,  and  in  t. 
lieu  of  the  tith^  in  kind.  Now  thus  far  this  is  certainly,  in  itself 
and  standing  sdone,  an  extremely  strong  case,  and  if  this  were  all 
the  evidence,  I  should  feel  it  impossible  to  hesitate ;  I  must  have 
pronounced  a  decree,  without  the  least  doubt,  in  favour  of  the 
plaintiff.  Although  it  is  a  very  distressing  case,  where  we  see 
strong  symptoms  of  the  existence  ofmoduses,  the  evidence  of  which 
may  be  very  much  affected  by  the  habit  in  the  parish,  of  mixing  up 
the  npduses  with  the  tithable  matters  payable  in  kind,  in  making 
compositions  for  the  tithes ;  yet  here  it  is  quitp  clear  from  the  evi- 
dence, that  there  is  no  difficulty  of  that  sort  made  originally  on  the 
part  of  the  occupier,  for  they  computed  the  value  of  the  tithe  ac- 
cording to  the  value  of  the  tithe  iu  kind,  not  calculating  on  any 
thing  in  respect  of  any  modus. 

But  then,  on  the  other  side,  there  is  evidence  given  in  support 
of  the  modiis  of  great  importance  certainly.  There  were  proceed- 
ings in  tlie  ecclesiastical  court  in  the  year  1630,  and  it  is  clear 
from  the  books  that  have  been  produced,  that  a  question  was  made 
respecting  moduses  in  a  case  of  Hall  v.  Binford.  Hall  was  then 
rector  of  the  parish,  and  Binford  an  occupier ;  but  these  entries, 
which  appear  to  be  minutes  of  acts  of  the  court,  and  are  blended 
in  a  confused  manner,  contain  no  precise  information,  excepting 
that  such  suits  were  depending  between  these  two  parties ;  Hall 
the  rector,  and  Binford  and  Book,  who  occupied  lands  in  the 
parish.  It  is  to  be  collected  from  these  acts  of  the  court,  however, 
that  on  the  10th  oi  December,  1632,  Biriford  ohXjBAueA  a  prohibition, 
which  may  be  seen  in  the  proceedings  of  the  Ecclesiastical  Couit, 
by  which  those  proceedings  were  certainly  suspended.  But  that 
i^pears  also  to  have  been  only  as  to  part  of  the  things  demanded ; 
(or  in  the  following  month  of  January,  1633,  the  court  proceeded 
in  the  dispute  as  to  the  tithes,  with  respect  to  which  they  were  not 
prohibited,  and  one  was  for  the  tithe  of  lambs,  &c.  I  mention  this 
to  shew  that  the  prohibition  did  not  go  at  all ;  and  that  from  this  it 
appears  probable,  that  the  prohibition  issued  on  account  of  a  modus 
or  moduses  for  the  tithe  of  some  of  the  other  things  which  were  de- 
manded, but  what  those  things  were  does  not  at  all  appear.  What 
the  modus  was,  what  the  composition  was,  or  for  what  the  prohibi- 
tion went,  does  not  appear  now.  It  is  very  much  to  be  wished, 
beyond  all  doubt,  that  some  of  these  things  were  ascertained. 
Tliey  may  appear  in  the  prohibition ;  and  if  that  could  be  found, 
it  possibly  might  throw  some  light  on  the  subject.  However, 
all  that  now  appears  from  the  acts  of  the  court  is,  that  there  was 
ft  suit  concerning  the  tithes,  and  that  in  respect  of  some  of  tbem> 
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1820.  a  prohibition  went.  It  the  prohibition  went  on  the  account  of  the 
"Vflvfor  ^'"^oduseSi  as  is  most  probable^  then  some  foodus  must  have  been 
▼.  seriously  put  in  issue,  and  must  have  been  the  subject  of  discussion 
^*^'  in  the  Ecclesiastical  Court  on  the  suing  of  the  prohibition.  Then 
the  answer  oS  Hall  was  put  in,  and  there  I  do  not  see  any  allusion 
made  to  any  other  act  of  the  court,  with  reference  to  any  cross 
suit,  or  any  libel  against  HaU.  Still,  however,  this  paper,  which 
is  described  as  his  personal  answer,  appears  to  be  found  in  such  a 
situation  amongst  the  records  of  the  roister,  that  I  cannot  ex- 
clude it  from  being  received  as  evidence ;  and  if  we  could  find  the 
proceedings  on  the  prohibition,  it  might  then  be  a  very  material 
piece  of  evidence  on  one  side  or  the  other.  In  that  paper  HaU 
admits,  that  every  parishioner  had  been  used  to  pay  to  the  parson 
for  tithe  of  hay  of  the  ancient  meadow,  known  by  the  name  of 
Stent  Meadcm,  2d.  an  acre,  and  not  otherwise;  but  he  does  not 
hint  at  all  at  Id.  per  acre  for  other  hay,  as  is  stated  in  this  suit; 
and  he  states  other  usual  paymaits  for  milk,  calves,  cider,  and 
herbs  and  roots,  but  he  omits  lambs.  The  prohibition,  accord- 
ingly, did  not  issue  with  respect  to  the  lambs,  so  that,  probably, 
there  was  no  payment  for  them,  though  something  is  said  about 
4£f.  a  lamb,  and  it  was  probably  abandoned  on  account  of  the 
small  amount. 

This  paper,  which  purports  to  be  HalPs  answer,  and  the  four 
accompanying  papers,  were^  it  is  said,  produced  before  commission- 
ers in  the  time  of  Ackland^  a  preceding  rector,  in  a  tithe  cause;  and 
that  evidence  was  ofiered  merely  to  shew  that  it  was  not  recendy 
fabricated  for  the  purpose  of  the  cause ;  but  that  it  was  at  that 
time  existing  in  the  register's  office,  and  has  been  there  ever  since 
probably.  An  objection  was  made  to  receiving  that  paper  in  evi- 
dence, but  I  dul  not  consider  myself  at  liberty  to  exclude  it. 

There  are  next  some  receipts  produced ;  with  respect  to  those,  I 
must  say,  I  hardly  know  what  to  make  of  them.  They,  however, 
afford  some  evidence  certainly,  though  very  slight,  of  some  cus- 
tomary pa}rments ;  I  observe,  also^  that  they  appear  to  be  receipts 
for  h^f  years.  I,do  not  remember  any  instances  of  moduses  being 
paid  half-yearly ;  it  is  a  very  uncommon  way  of  paying  moduses : 
that  is,  however,  merely  an  observation.  We  have  next  giv^i  in 
evidence,  on  the  part  of  the  defendants,  these  very  extraordinaiy 
deeds ;  and,  really,  I  do  not  know  what  to  think  of  them.  The  first 
ia  11^1806,  when  Mr.  Drewe  was  rector  of  the  parish ;  and  it  re- 
cites, that  certain  moduses^  or  customary  payments,  and  so  on,  had 
been  paid  for  every  acre  of  meadow  ground  mowed  and  made  into 
hay,  the  sum  of  2dL,  and  no  more,  for  one  year ;  and  also  in  fiill 
satisfisu;tion  for  the  tithe  of  meadow  hay  in  every  acre  of  dry  ground 
made  into  hay.  Id,     Here  they  state  the  two  moduses^  thoiigh  not^ 
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as  stated  in  Halt^  supposed  answer.    Then,  after  admitting  those     1820. 
modusesy  they  agree,  that  the  occupiers  sliall  pay  for  the  tithes  of     ^^^^^ 
the  parish  as  if  such  modus  did  not  exist :    for  example  (and  one      ^r, 
instance  will  suflBce  in  this  allied  parochial  modus\  Cook^s  meadow, 
which  is  said  to  be  covered  by  the  sum  of  4ed.  as  a  modus,  is  to  pay 
ISi.  5d.    Thus,  while  they  insist  on  the  existence  of  these  moduseSf 
they  do  not  stipulate  for  the   payment  oF  them  as  moduseSj  but 
include  them  in  the  composition  for  the  tithes  in  kind  at  their 
full  value.     A  provision,  it  appears,  was  introduced  in  the  deed, 
that,  at  the  time  of  entering  into  these  agreements  with  the  clergy- 
men, it  was  to  be  without  prejudice  to  the  moduses.     It  is  certainly 
a  very  singular  proceeding,  and  I  cannot  contemplate  it  with  any 
degree  of  patience.     WiUi  respect  to  these  clergymen,   I  cannot 
conceive  what  could  be  their  inducement  to  make  the  admission 
of  the  existence  of  the  modtises,  for  I  cannot  impute  to  them  the 
roguery  of  committing  a  fraud  on  the  church  by  furnishing  this 
evidence  against  themselves,  merely  that  they  might  have  the  sti- 
pulated increase  of  payment  by  thus  excluding  the  moduses.    That 
would  be  an  uncharitable  supposition,  and  one  that  I  do  not  think 
myself  justified  in  adopting  in  this  case ;    that  is  an  observation, 
however,  which  I  cannot  refrain  from  making  upon  the  two  agree- 
ments,  and  the  deed  wherein  we  have  these  two  successive  clergy- 
men, first,  Mr.  Drewe^  and  then  Mr.  Newcotnlcy  gravely  stating,  in 
the  recital,  that  these  moduses  were  the  only  payments  that  were  to 
be  made  to  them  for  the  tithe  of  hay ;  and  then  the  occupiers  pro- 
ceed to  agree  to  pay  a  great  deal  more,  infinitely  more  than  the 
moduseSf  and  seem  to  calculate  on  the  full  value  of  the  tithe  in  kind; 
still,  however,  protecting  themselves  as  well  as  they  can,  by  saying, 
that  this  payment  shall  not  be  prejudicial  to  the  moduses,  which  are 
recited  in  the  deed.     With  respect  to  Cook^s  meadow,  we  first  hear 
of  2d.  an  acre  being  due,  and  then  of  65.  an  acre  being  paid,  and  then 
*   again  of  135.  5d.  being  allowed  to  the  rector  for  the  same  two 
acres,  and  that,  indeed,  certainly  does  not  seem  to  me  to  be  a 
very  large  sum  for  tlie  tithe  of  two  acres  of  meadow  hay.     Under 
all  these  circumstances,  upon  the  whole  case,  considering  what 
proceedings  were  had  with  respect  to  this  subject,  when  it  was  in 
the  Ecclesiastical  Court  with  the  evidence  of  these  receipts,  though 
I  do  not  think  they  weigh  very  much,  and  with  thesie  deeds  exe- 
cuted by  two  successive  clergymen,  and  without  any  reason  assigned, 
for  there  is  no  attempt  to  shew  that  they  did  it  fraudulently^  or  under 
the  effect  of  duress,  and  I  cannot  impute  to  them  any  impropriety 
of  conduct.     I  do  not  feel  myself  authorised  to  say,'  that  there  is 
hot  some  of  the  evidence,  that  has  been  given  on  the  part  of  the 
defendant,  conflicting  with  that  which  has  been  produced  for  the 
plaintifi^  and  which,  if  uncontradicted,  would  make  as  strong  a 
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1820.  case  as  could  be  made  for  the  clergyman.  Under  the?e  drcum- 
Tayior  stanccs  I  bave,  after  having  perplexed .  myself  very  much  on  the 
V.  subject,  in  my  anxiety  to  come  to  a  proper  conclusiqa  upon  it,  at 
last  determined,  that  I  cannot  dispose  of  the  suit  without  sending  it 
to  an  issue;  the  question  of  modus  or  no  modus  would  be  sufficient; 
it  is  one  of  the  most  extraordinary  cases  that  I  have  ever  met 
with,  {a) 

Decree.  —  An  account  of  tithes  of  agistment,  with  costs. 
An  issue  on  the  moduSf  as  laid  in  the  answers. 
Costs  of  issue  and  further  directions  reserved,  with  the 
usu^l  directions. 


Sittings  after  M.    1  Geo.  IV.    A.  D.  1820.     Scac. 

iXc.  16.  Drdkef  Clerk,  v.  Smithy  Bart  and  others.     [8  Pri.  692.] 

This  bill  was  filed  by  the  plaintiff  against  the  defendants  for  an 
account  of  tithes,  under  the  same  circumstances  as  his  former  bill 
Supimi874.  against  Smyth  and  others.  The  defence  set  up  was  the  same  mo- 
duseSf  and  the  same  evidence  was  produced  in  support  of  them. 
The  hearing  was,  therefore,  in  effect,  so  far  a  hearing  of  the  former 
cause. 

Martin  and  Simpkinson^  for  the  plaintiffs. 

Wetherell  and  Barber^  for  the  defendants. 

The  Lord  Chief  Baron^  after  entering  with  no  very  great  minute- 
ness into  the  evidence  adduced,  professed  that,  with  all  the  atten- 
tion he  had  given  to  the  case,  he  could  not  discover  any  reason  for 
altering  the  opinion  he  had  formed,  [b) 

An  account  decreed  with  costs. 

(a)  On  the  part  of  the  defendants,  a  book  was  hand-writing  in  other  books.     Eaniiolph  r.  GqT" 

offiBr^d  in  evidence,  belonging  to  one  Binford^  don^  5  Pri.  312.     Dan.  88.  supra  1862. 

which  contained  entries  of  receipts  of  a  person  The  defendants*  counsel,  (Jertfis  and  Wvatt,) 

of  that  name,  who  was  an  inhabitant  of  the  parish  cited  Morewood  v.  Woody  M  East,  328. ;  and  Boe 

in  17S1.     The  receipts  were  subscribed  with  the  d.Brune  v.  RawUngs,  7  Ibid.  282. 

names  of  AckUind  and  Walro^id^  the  then  rectors.  The  Lord  Chief  Baron  determined  that  the 

and  their  hand-writing  was  proved  by  a  witness  proof  was  sbfficient ;  distinguishing  the  present 

who  had  compared  it  with  their  signatures  in  the  case  from  that  cited,  and  observing  that  the  signa- 

r^ister4x>oks  i3i   christenings,    marriages,   and  ture  of  books,  the  entries  in  which  it  was  the  duty 

burials.  of  the  person  whose  name  appeared  written  there- 

^fj/bnTsdqKiaitions  being  proposed  to  be  read  in  to  sign,  must  be  presumed  to  be  of  his  hand- 

>lo  prove  the  authenticity,  history,  and  custody  of  the  .  writing. 

book,  the  pUdntifis'  counsel  {Clarke  and  Bolder,]  '       A  book  of  commissions  was  produced  belong- 

ofcjected,  that  as  he  was  an  occupier  his  testimony  ing  to  this  court,  for  the  purpose  of  shewing,  tint 

could  not  be  received.  on  a  former  occasion  (27  Geo.  2.)  the  answer  of 

The  Lord  Chief  Baron  held  the  objection  good,  Hall,  (a  former  rector,  to  a  libel  in  the  spiritual 

saying,  that  it  was  an  invariable  rule  in  this  court,  court,)  had  been  then  given  in  evidence  before  the 

not  to  admit  the  testimony  of  an  occupier  in  a  commissioners  under  a  commission  for  the  exami- 

tithe  cause.  nation  of  witnesses  in  a  cause  of  Addand  v. 

Th«  book  having  been  authenticated  by  other  Dennis, 

testimony,  it  was  objected,  that  the  hand-writing  The  book  was  objected  to  by  the  defendants* 

of  Acfdand  and  Walrond  had  not  been  sufficiently  counsel  and  rejected. 

proved  by  the  evidence  of  comparison  with  his  (A)  The  other  case  had  gone  into  the  House  a( 

Lords. 
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Sittings  after  H.  2  Geo.  IV.     A.  D.  1821.     Scac.         ^^^^' 

Williamson  v.  Huttoriy  WiUiam  Earl  of  Lonsdale^  Sir  P.  Musgrave^    mKatman 
Bart  Orion^   M.  Robinsarif   Dawson^  Hirdy    T.  Holnnson,  and     MtMon, 
Wakefield.    [9  PrL  186.]  (a) 

(N.  B.  The  Earl  of  Lonsdale,  Sir  P.  Musgrave,  Bart  aud  Wakefieldi    j^^J^-^  ' 

were  lay  impropriators.) 

This  bill  was  exhibited  for  an  account  of  the  tithes  of  turnips  A  vku* 
and  potatoes  and  agistment,  in  five  of  the  townships;  and  the  cause  am^"^ 
having  been  decided  as  to  Wifiton,  Hartley,  and  Naithby,  was  now  ficie  case 
argued  by  order  as  to  the  townships  oiSouUy  and  Smardale.  except  corny 

The  defence  of  the  occupiers  in  this  case  was,  as  to  the  tithe  of  ff^*^;  "^ 
agistment^  that  it  was  payable  to  the  impropriators  claiming  a  deri-  a  suit  ibr 
vative  tide  under  a  grantee  of  the  crown,  in  the  reign  of  Edw.VI.,  ^ff|*°*^' 
of  the  rectory  and  church  of  Kirkby  Stephen,  and  the  advowson  of  held  that 
the  vicarage,  and  all  houses,  &c  pensions,  portions,  tithes   of  ^"JJIa^ 
sheaves,  blade  and  grain,  and  other  tithes  ^whatsoever.  ment-tithe ' 

The  plaintiff's  evidence  was,  an  award  of  the  prior  of  Carlisle,  J^^"^ 
whereby  omne  attaragitan  prater  decimas  garbarum  bladi  et  legumi^  toth«Yicw; 
nis  extra  tqflos  et  ortos  was  to  remain  in  the  power  of  the  vicarj  p^e"SJit 
subject  to  a  pension  of  205.  to   the  abbot  and  convent.    Ec*  it  belonged 
clesiastical  Survey,  26  Hen.  VIII.,  enumerates  the  glebe  and  tithes  of  j^proprUi- 
wool,   lamb,   calves,   hay,  flax,   hemp,   principal   oblations,    and  tor,  the  lay 
minute  and  privy  tithes,  as  belonging  to  the  vicar,  and  noticing  tor  being 
the  pension  reserved  to  this  abbot  and  convent  as  an  outiroins:.  entitled, 

.    ,  .  under  a 

Minister's  accounts,  [S3  Hen.  VIII.]  of  the  possessions  of  the  re*  grant  from 
ligious  house  of  S^  Mary,  returning  {inter  alia)  decinue  garbarum  *^®.*T^"* 
of  the  townships  in  Kirkby  Stephen,  and  the  pension  of  205.  corn,  grain, 

A  terrier,  dated  1749.  ^^ 

In  the  depositions  of  two  witnesses  (Peacock  aud  Cleasby)  who  the  tithe  of 
had  been  for  many,  years  lessees   of  the  vicarial  tithes,   it   was  ^^^^ 
stated,  that  all  the  tithes  throughout  the  parish  belonged  to  the  leged  to  be 
vicar,  except  the  tithe  of  corn  and  grain;  and  that  hay  was  covered  ^^  ^^ 
by  a  modus  (except  what  was  call^  improvement  hay  tithe),  and  able  to  the 
had  always  been  received  for  his  use.     Cleasby  also  stated,  that  ^r^'l^l'ii^" 
improvement  hay  tithe  was  received  by  him  and  his  partner;  as  ^  ^^  ^ 
were  also  the  tithes  of  calves,  wool,  lamb,  foals,  pigs,  geese,  bees,  ^Ls. 
and  Easter  dues,  but  that  they  did  not  receive  the  tithes  of  turnips  P^  ^^, 

■»  impropna- 

and  potatoes.  tor  is  not. 

The   defendants,  the  lay  impropriators  only  claimed  by   their  "°<*c"^*'« 
answers  the  tithe  of  com  and  grain,  which  was  not  demanded  by  itances,* 
the  biU.     The  defendants,  Huttm  and  Hird,  occupies  in  SouOy  ^^^^^ 
and  Smardale,  contended  that  the  plaintiff's  endowment  did  not  defendant, 

^^^^^ ■  andihoulo 

(a)  See  IfittiemifTi  ▼•  Lord  Lomdale,  5  Fri.  35.     Dan.  29.  fupra  1857. 
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1881.     extend  to  turnips,  potatoes,  and  agistment.     That  the   tithes  of 
turnips  and  potatoes  were  covered  by  the  modus  of  the  plough 


▼.  penny  set  up;  and  that  the  tithe  of  agistment  was  covered  by  the 

^^1^  payment  made  to  the  defendant  Wakefield^  as  purchaser  from  Sir 

demur  George  DaktOTij  of  the  site  of  Smardale  HaU,   to  whom    they 

^^^.  alleged  a  modus  vtos  payable  in  lieu  of  hay  and  grain.     In  support 

but  if  be  do  of  that  defence,  they  produced  in  evidence  the  grant  to  Sir  R* 

i^enUie  Mu^rave^  and  an  indenture  of  lease,  dated  1551,  of  the  tithes  of 

caoM  to  so  com  and  grain,  and  of  kay  and  grass  arising  in  SouUyj  granted  by 

h^^BJQ^tbe  Sir  George  DalsUm^  to  the  owners  of  lands  in  SouUn/f  for  999  years, 

court  will  Parol  testimony  and  evidence  of  reputation  was  also  given. 

Ummrti;  The  Lord  Chief  Baron. — I  recollect  that  the  impression  made 

M  "^1  ^^  "^y  mind  at  the  hearing  of  the  cause  upon  the  former  occasion, 

to  make  founded  on  the  plaintifTs  demand  against  the  occupiers  of  lands  in 

^^^2?^  the  other  three  townships,  was,  that  there  was  sufficient  evidence 

tbcydie-  to    shew   that  the  vicar  was  entitled  to   all  the  tithes  throu^- 


|J2[^^  out  the  parish,  except  those  of  corn  and  grain.  Certainly 
aoiaiMtbim  no  endowment  was  produced,  but  the  ecclesiastical  survey  and 
^^  minister's  accounts,  which  were  put  in  by  the  vicar,  I  thought 
afforded  sufficient  primd  facie  evidence  to  shew,  that  he  was 
generally  endowed  witli  all  tithes;  and  that  the  grant  to  the 
impropriator  was  confined  to  corn  and  grain.  It  is  clear,  and  it 
lias  been  already  determined,  that  the  vicar  is  entitled  to  the  tithe 
of  agistment  throughout  the  rest  of  the  parish,  the  defendants 
ought,  consequently,  if  they  could,  to  have  shewn  some  opposite 
title  with  respect  to  these  townships.  If  I  see  that  a  vicar  is 
geperally  entitled,  and  that  an  impropriator  claims  under  a  grant 
which  limits  his  tide  to  a  particular  object,  I  must  have  evidence 
to  show  that  the  vicar  had  lost  the  right  which  he  certainly  had  at 
one  time,  and  that  the  impropriator  has  acquired  it,  before  I  can 
decide  in  favour  of  the  latter.  I  admit,  that  if  there  had  been 
evidence  of  perception  on  the  part  of  the  impropriator,  it  would 
have  altered  the  case ;  but  the  evidence  of  perception  here  being 
negative,  is  too  slight  to  establish  an  adverse  claim  against  a  primd 
facie  case.  I  am  therefore  of  opinion,  that  the  plaintiff  is  entitled 
to  an  account  of  the  tithes  of  agistment  within  these  townships. 

Upon  the  question  of  costs  being  payable  to  the  impropriator,  I 
think  it  right  to  say  thus  much :  As  I  could  not  have  made  any 
decree  against  the  impropriator,  I  must  dismiss  the  bill  as  against 
them,  without  costs;  but  I  certainly  shall  not  give  them  costs 
in  this  case,  because  they  should  have  demurred,  if  the  bill  be 
filed  against  one  as  occupier,  and  another  as  owner;  the  owner 
may  demur,  because  their  interests  are  so  distinct,  that  they  ought 
not  to  be  made  parties  to  the  same  bill,  and  that  principle  apf^es 
very  particularly  to  this  case. 
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I  am  aware  that  this  doctrine  has  been  considered  matter  of  great      1891. 
doubt  by  many.    Losd  Chief  Baron  Eyrt  was  nsed  to  compare  the    wmam^ 
case  of  an  impropriator  in  a  suit  by  a  vicar  for  tithes,  to  that  of  an  »      ▼• 
heir  at  law,  in  a  suit  founded  on  a  devise;  but  with  great  deference 
to  that  learned  judge,  I  diink  that  there  is  no  analogy  between  the 
cases ;  because,  a  bill  for  an  account  of  tithes,  is  a  mere  possessory 
bill.    I  remember,  certainly,  that  he  has  frequently  caJled  upon 
counsel  to  make  the  impropriator  a  party  even  at  the  hearing;  and 
I  feel  that  the  weight  of  his  authonQr  is  very  great;  but  my  own 
opinion  is,  that  the  impropriator  is  an  unnecessary  party  in  cases 
like  the  present:  I  shall,  therefore,  dismiss  the  bill  against  the  im- 
propriators; but,  under  the  circumstances  of  this  case,  and  in  con- 
sideration of  the  doubt  founded  on  the  auth<Nrity  to  which  I  have 
alluded,  it  must  be  without  costs,  (a) 

Decree — An  account  of  the  tithe  of  agistment  in  SouOjy  and 

Smardale^  with  costs  to  be  paid  by  the  plaintifl^  as  far  as 

regards  his  claim  to  that  tithe;  and 
Issues  as  to  the  moduses  for  grass  in  JVirUonj  Hartley^  and 

Naithby, 

The  plaintiff  in  the  following  vacation  presented  a  petition  for  a 
re-hearing,  upon  the  ground  that  since  the  case  had  been  heard,  the 
petitioner  had  discovered  important  documentary  evidence  regard- 
ing the  tithe  of  agistment,  demanded  by  the  bill,  which  the  peti- 
tioner stated  he  had  been  advised  would  have  been  sufficient  to 
warrant  a  decree  for  an  account  of  that  tithe,  and  the  cause  was 
ordered  to  be  set  down  in  the  paper  of  causes  for  Monday^  the  85th 
di  January, 

Dauncey  and  Barber  now  moved  that  the  plaintiff  might  be  at  Dec»  is. 
liberty  to  exhibit  an  interrogatory  for  the  examination  of  one  or  ^'^^i'^  > 
more  witnesses  to  prove  certain  accounts  or  rentals,  and  a  terrier  or  been  set 
memorandum  made  by  the  late  Dr.  Chaytor^  formerly  vicar  of  ^^  ^^ 
Kirkby  Stephen^  and  to  read  the  depositions  made  thereon,  at  the  the  court ' 
hearing  of  this  cause ;  and  that  the  plaintiff  might  be  at  liberty  to  ^?  ^  . 
prove  them  vivA  voce,  on  such  hearing,  in  addition  to  the  several  liberty 'to 
documents  read  on  the  hearing  in  the  notice  enumerated.  exhibit  m- 

.  terrogato- 

The  affidavit  of  the  plaintiff  on  which  the  application  was  founded,  ries,  to 
stated,  that  since  the  original  hearing,  he  had  discovered  that  some  ^^^  ^ 
of  the  documents  now  sought  to  be  proved  were  in  the  possession  before  the 
of  a  daughter  of  Dr.  Chaytor  and  another  person,  and  that  he  had  ^ITodgUud 
no  knowledge  at  the  time  of  such  hearing^  of  the  existence  of  such  hearins,  a 
documents;  and  in  support  of  the  motion,  they  cited  the  following  tibLTthey 

(a)  See  Daun  t.  Benn,  1  Jac  &  Walk.  513.  tupra  1958. 
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18A1*     cases,  Daskwood  v^  Lord  Berkehf  (a),  Buckmaster  v.  Harrop  {b\ 

^^j^  WhiU  V.  Fasui  (c),  WWfer  and  MUler  v.  Simmons  (d),  and  CZorir 

T.        V.  Jennings  {e\  in  all  which  the  court  admitted  or  recognised  the 

^^1^  right  to  produce  exhibits,  and  new  evidence  on  a  re-hearing,  and 
htave  came  after  publication.  They  observed  that  the  only  distinction  in  tUs 
^s  imow-  ^^^  ^^^  ^^^^  ^^  plaintiff  asks  for  liberty  to  exhibit  interrogatives 
Udpemcei  xo  prove  the  exhibits  intended  to  be  produced. 

ana  ^Mt  1m  • 

did  not  Fonblatique^  Martin^  and  Sprangerj  opposed  the  motion,  objecting 

^H^  ^  that  the  long  interval  which  had  elapsed  since  the  filing  of  the  bill 
cnoeatthe  {Michaelmas  1808)  would  alone  be  an  answer  to  the  applicatioiL 
^^J^  Amongst  the  documents  proposed  to  be  produced,  were  proceed- 
ings in  the  court  of  chancery,  and  these  they  insisted  there  was  no 


pretence  for  not  having  produced  on  the  hearing. 

Graham  Baron.  —  If  these  papers  had  been  found  even  at  the 
hearing,  we  should  have  ordered  the  cause  to  stand  over  for  the 
purpose  of  giving  the  plaintiff  an  opportunity  of  exhibiting  an  in- 
terrogatory. 

Bichards  Lord  Chief  Baron.  —  On  this  affidavit  it  is  quite  dear 
we  ought  to  grant  the  application.  My  brother  Graham  has  put  it 
in  an  unanswerable  point  of  view.  The  application  is  quite  rea- 
sonable. Whether  we  may  permit  the  documents  to  be  read,  or 
what  weight  they  may  have  when  read,  is  another  question. 

Ordered. 
1819.  The  cause  was  this  day  re-heard  before  the  Lord  Chief  Baron  on 

^^  *^      the  additional  evidence,  when 

Barber  was  heard  for  the  plaintiff. 

Martin  and  Spranger  for  the  defendants. 
H^y  10.  The  result  was,  that  the  decree  was  ordered  to  be  varied  as  to 

the  township  o{  Hartley ^  by  striking  out  so  much  as  respected  the 
issue  ordered,  and  insetting  instead  a  direction  to  the  deputy  remem- 
brancer to  take  an  account  of  the  tithes  of  agistment.  No  order  was 
made  as  to  the  other  two  townships,  as  to  which  the  Lord  Chief  Baron 
emained  of  opinion  that  the  evidence  of  the  payments  required  the 
intervention  of  a  jury. 

Williamson  v.  Thompson^  and  others. 

In  1815  the  plaintiff  filed  this  bill  also  against  other  occupiers 
in  the  townships  of  Kirkby  Stephen^  Mallerstang,  JVinton^  and  Kaber. 

The  claim  and  defence  were  nearly  the  same  as  with  respect  to 
the  other  townships. 

The  Lord  Chief  Baron  now  delivered  judgement. 

As  the  case  stands  now,  the  plaintiff's  title  is  not  disputed,  nor  is 
it  at  all  disputed  that  he  is  entitled  to  all  the  tithes,  except  those  of 


(a)  10  Ve».  230.  2:?8.  {b)  13  Ves.  456.  458. 

r)  1  Ves.  &  Beam.  1 5':!,         (rf)  Reg.  Lib.  fo.  136.  (0  Auitr.  175.  «tf»r«  1424. 
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com  and  grain^  and  theonly  quesrion  will  be  whether  there  is  a  moAa.     lIMi  • 
The  present  question  is  confined  to  three  townships,  those  of  KtrUfy       r*  ' 
Stephen^  Mallerstang^  and  Winton.  The  township  of  Haber  is  raHenlion-        ▼. 
ed  in  the  bill,  but  the  evidence  doesnot  apply  to  it,  and,  therefore,  the   ^^^**>»»V»^« 
bill  must  be  dismissed  as  far  as  it  respects  that  township.     I  do  not 
consider  it  to  be  material  at  present  to  point  out  what  lands  or  m 
what  townships  the  defendants  respectively  occupy,  for  that  may  be 
taken  care  of  in  drawing  up  the  decree,  if  it  be  drawn  up  at  all.    I 
shall,  therefore,  pass  that  over,  leaving  it  to  be  attended  to  wh^i  the 
decree  is  drawn  up. 

The  defendants,  who  are  occupiers  of  land,  insist  that  in  the  town- 
ship of  Kirkby  Stephen  there  is  now,  and  from  time  immemorial 
there  hath  been,  a  certain  custom  that  all  the  occupiers  of  lands  in 
the  same  townships,  or  some  or  one  of  them,  in  behalf  of  all  of 
them,  have  or  hath  immemorially  been  used  and  accustomed,  and 
still  of  right  ought  to  pay  to  the  vicar,  or  his  lessees,  yearly  or  every 
year,  the  sum  of  5/.  on  Easter  Monday^  or  so  soon  after  as  demanded, 
for  and  in  lieu  of,  and  in  full  satisfiurtion  for  the  tithes  of  all  grass 
growing  on  lands  within  the  said  township  of  Kirkby  Stephen^  whe- 
ther the  same  be  mown  and  made  into  hay,  or  eaten  by  barren  and 
unprofitable  cattle ;  so  that  if  this  be  a  good  modusj  the  plaintiff  is 
not  entitled  to  be  paid  for  the  tithe  of  agistment,  in  so  far  as  that  sum 
is  to  be  applied  in  lieu  of  hay  and  agistment,  which  are  said  to  be 
covered  by  it. 

With  respect  to  the  township  of  MaUcrstang^  a  modus  of  15^.  9</. 
is  pleaded  in  the  same  terms,  as  being  payable  in  lieu  of  hay  and 
agistment,  and  in  the  township  of  Winton^  the  Defendants  set  up  a 
modus  of  15;.  for  hay  and  agistment.  The  question  is,  whether 
these  moduses  are  proved  by  the  evidence,  for  there  is  no  objection 
to  the  propriety  of  the  manner  of  laying  them,  or  of  their  legality, 
provided  the  evidence  will  support  them. 

His  Lordship  detailed  the  parol  evidence  given  on  the  part  of  the 
occupiers  in  support  of  the  difierent  moduses^  the  general  tenor  of 
which,  as  it  related  to  Kirkby  Stephen^  was,  that  the  witnesses  stated 
that  they  knew  that  there  was  a  modus  or  customary  payment  due 
and  payable  to  the  vicar  or  his  lessee^  by  the  tenants  or  occupiers 
of  lands  in  the  township  of  Kirkby  Stephen^  for  the  tithes  of  grass, 
whether  mown  or  made  into  hay,  or  eaten  by  barren  or  unprofitable 
cattle ;  and  the  reason  of  their  knowledge  and  belief  in  the  existence 
of  such  modus,  was,  that  the  defendant  had  at  various  times  been 
present  when  such  modus  was  paid.  There  was  also  some  evidence 
of  reputation  with  respect  to  that  payment,  which  was  founded  on 
the  declaration  of  the  occupiers  of  lands. 

They  also  stated  that  the  holders  or  occopiers  of  arable  lands 
within  the  township  of  Kirkby  Stephen^  as  well  as  the  holders  or 
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1821.     occupiers  of  meadow  or  pasture  land  within  such  township,  paid  or 
•Z~~    contributed  to  the  payment. 

T.  They  also  concurred  in  stating,  that  no  tithes  or  yearly  or  tem- 

^^^"V^^'  porary  compositions,  or  any  sum  or  sums  of  money,  for  or  in  respect 
of  the  feeding  or  agistment  of  barren  or  unprofitable  cattle,  had 
ever  paid  or  been  payable  to  the  vicars,  so  long  as  they  had  known 
the  parish,  or  from  what  they  had  heard  from  antient  persons 
then  deceased. 

With  respect  to  the  township  of  MaUersUmgf  a  witness  stated 
that  they  believed  there  was  a  modus  in  that  township,  in  lieu  or 
satis&ction  of  the  tithes  of  grass,  whether  mown  or  made  into  hay, 
or  eaten  by  barren  or  unprofitable  cattle,  and  the  reason  for  such 
belief  was  founded  on  payment  They  also  all  concurred  in  saying 
that  no  sum  or  sums  of  mcmey  had  been  paid  for  agistment. 

Then  as  to  the  township  of  Wintoriy  (observed  his  Lordship,) 
that  township  certainly  stands  in  a  difierent  situation.  In  a  former 
cause*  an  issue  was  directed  to  try  the  validity  of  a  modus,  and  the 
occupiers  of  land  in  that  township  obtained  a  verdict;  I  have  con- 
^dered  the  evidence  in  that  case,  and  I  find,  that  not  only  an  issue 
has  been  directed,  but  that  a  verdict  has  been  obtained.  I  know  also^ 
on  the  other  hand,  that  verdict  was  obtained  without  examining  all 
the  witnesses  for  the  vicar;  I  say  without  examining  them  all,  be- 
cause I  know  the  court  of  Exchequer,  and  the  learned  judge  who 
tried  the  cause,  concurred  with  the  rest  of  the  court  who  thou^t 
that  one  -witness  was  not  examined  that  ought  to  have  been 
examined.  I  have  no  rifi^t  to  say  that  verdict  would  be  different,  if 
that  witness  were  examined ;  I  cannot,  however,  at  present  enter 
with  any  propriety  into  any  observations  respecting  this  modus.  For 
Winton  I  shall  only  say,  that  there  must  be  an  issue  directed  as  to 
that ;  and  as  a  new  trial  is  ordered  in  the  other  case  {a\  I  think  it 
will  be  best  that  this  issue  should  stand  over  till  after  the  trial  of  the 
former  issue. 

We  are  now  to  weigh  the  evidence  on  the  other  side  for  the 
vicar,  his  title  being  established  and  clear.  I  have  first  stated  the 
evidence  of  the  occupiers  in  the  difierent  townships,  in  support  of 
their  respective  moduses.  He  answers  that  evidence  in  this  way. 
With  respect  to  the  township  of  Kirkby  Stephen,  it  was  proved 
that  there  was  a  suit  instituted  in  the  year  1770.  In  that  case 
several  occupiers  of  lands  in  that  township,  on  behalf  of  themselves, 
and  other  occupiers  also  of  landls  there,  filed  a  bill  against 
Dr.  Chaytor  the  then  vicar,  for  the  express  and  sole  purpose  of 
establishing  a  modus  of  5/.,  for  the  tithe  of  grass  cut  or  made  into 
hay.     That  was  the  sole  object  of  their  bill,  which  was  filed  by 
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several  occupiers  of  lands  in  that  township,  one  of  them  a  party  in      1821  • 
this  cause  on  behalf  of  themselves,  and  others  against  the  vicar,  to    yy^^^^ 
establish  a  modus  of  5/.,  a  district  modus  expressly  payable  for  the         v. 
tithe  of  grass  cut  or  made  into  hay.    That  is  the  averment,  and      ^^^''V*''"* 
that  is  the  Tnodus  insisted  on.      Dr.  Chaytor  put  in  his  answer, 
wherein  he  denied  the  existence  of  the  modus ;  ist,  insisting  it  was 
too  rank  ;  2dly,  that  it  was  not  a  township  modusj  but  a  payment 
not  covering  that  part  which  had  been  lately  enclosed.     That  was 
bis  defence. 

The  witnesses  for  the  plaintiffi  proved  a  payment  of  BL  for  hay, 
and  hay  only.     There  is  not  the  least  allusion  throughout  the  pro- 
ceedings, to  any  thing  but  hay.     The  vicar  filed  a  cross  bill  in  the 
year  1 775,  a^nst  the  plaintiffi  in  the  first  cause,  for  the  tithe  of 
hay.     The  defendants  in  that  suit  still  insist  on  their  oaths  on  that 
modus  of  5/.  for  hay,  and  hay  only.     And  on  the  16th  of  March, 
1776,  a  decree  was  made  reciting  a  former  decree,  and  directing  an 
issue.     The  issue  was  tried  at  the  following  summer  assizes,  and  a 
verdict  found  in  favour  of  the  custom,  and  the  court  thereupon 
established  the  modus.     The  observation  which  arises  on  that  is, 
that  there  was  an  end  of  the  modus  for  agbtment.     The  occupiers 
themselves  shewing  it  to  be  a  modus  for  hay,  destroys  it  as  a  modus 
both  for  hay  and  agistment     It  seems  to  me,  therefore,  that  it  is 
impossible  to  say  the  occupiers  of  land  in  this  township,  in  the  years 
1770  and  1775,  could  have  understood  that  the  51.  covered  the 
tithe  of  agistment,  as  well  as  the  tithe  of  hay.    I  can  never  permit 
myself  to  believe  that  these  witnesses,  whose  evidence  is  slight  and 
loose,  can  be  opposed  to  the  solemn  decision  by  verdict,  under  the 
proceedings  taken  by  those  who  filed  their  bill  for  the  purpose  of 
establishing  this  modus  of  5/.,  as  covering  the  tithe  of  hay ;  and  when 
Dr.  Chaytor  files  his  cross  bill  against  them,  they  again  insist,  upon 
their  oaths,  that  this  modus  of  Si.  is  a  full  compensation  and  satisfac^ 
tion  for  the  tithe  of  hay,  and  of  course  of  hay  only.     And  if  it  is  a 
satifl&ction  for  the  tithe  of  hay  only,  it  cannot  cover  both  hay  and  , 

agistment ;  and  those  occupiers  who  sought  to  establish  it  as  a  modus 
for  hay  only,  must  have  understood  that  perfectly. 

That  being  the  evidence  in  the  case,  therc^  must  be  an  account 
of  the  tithe  of  agistment  to  the  vicar  in  the  township  of  Karkby 
Stephen. 

Now,  with  regard  to  the  township  of  MaUerstang,  the  evidence 
is  extremely  slight,  and  when  it  is  assumed  that  this  is  a  modus  both 
for  the  tithe  of  hay  and  agistment  in  one  sum,  I  cannot  but  look 
at  it  with  a  jealous  eye.  It  is  quite  dear  those  tithes  are  in  their 
nature  very  distinct.  The  tithe  of  hay  is  as  distinct  firom  the  titlie 
of  agistment,  as  it  is  from  the  tithe  of  corn.  I  must,  therefore^  look 
at  the  evidence  with  strictness,  and  be  quite  satisfied  that  the  pre- 
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1891;    scription  is  proved.    I  do  not  think  I  can  Bpply  the  evidence  of ' 

•T Kirkby  Stephen  to  Mallerstang.     One  would  wish  to  divest  one's  sdf 

V.  of  all  inclination  and  bias  either  way,  regarding  it,  however,  with 
Thompson,  acuteness,  as  being  an  extraordinary  modus.  With  respect  to  the 
proofs  of  that  modus  in  this  township,  the  efiect  of  the  parol  evi- 
dence, I  think,  amounts  to  nothing.  It  is  that  there  was  no  payment 
ever  made  for  the  tithe  of  agistment,  as  stated  by  all  the  witnesseii 
and  that  may  be  true.  Saying  that  155.  2iL  w&s  paid  for  the  tithe 
of  hay,  is,  in  truth,  saying  nothing  was  paid  for  agistment.  The 
effect  of  that  evidence  is,  that  155.  2^.  was  paid  to  the  vicar  or 
curate,  as  a  modus  for  the  tithe  of  hay.  I  feel  myself  extremely  at  a 
loss  entirely  to  reconcile  the  evidence,  for  it  being  stated  that  it 
was  collected  and  paid  to  the  vicar  for  the  tithe  of  hay  and  grass^ 
carries  a  certain  d^ree  of  weight  At  the  same  time^  the  witnesses 
do  not  remember  any  payment  made  for  agistment.  My  impression 
certainly  is,  and  if  I  were  on  the  jury,  I  should  without  hesitation 
say,  the  vicar  is  entitled  to  the  tithe  of  agistment  in  the  township 
of  MaUerstang.  The  evidence,  however,  is  more  (it  for  a  jury, 
and,  therefore,  an  issue  must  be  directed  as  to  each  of  those  town* 

ships. 

Decree.  —  An  account  of  the  tithe  of  agistment  as  to  KirUjf 
Stephen;  and 
Issues  as  to  the  payment  of  MaUerstang  and  WinUm. 
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Jbn.  86.  Bobinsoth  V.  Williamson^  Clerk.   [9  Pri.  1 36w] 

OnaniMut  This  was  an  issue  directed  in  a  tithe  cause  to  enquire,  whether 
^bfcftleaiKe  ^®  money  payments  set  up  as  moduses  by  the  plaintiff's  answer  fiw 
of  tbeTicmr  the  tithe  of  grass,  whether  mown  or  made  into  hay,  or  eaten  by 
^uned  ^'  barren  cattle,  covered  the  tithe  of  agistment  as  well  as  hay,  in  the 
the  part  of  towuship  of  Winton  and  NaHhby.  It  was  tried  before  Wood  B.  at 
behmpK-  the  summer  assises  for  Westmoreland  1819,  when  the  jury,  under 
Tioiuly  re-  the  direction  of  the  learned  judge,  found  a  verdict  for  the  plaintiff 
Yicar.  on  the  first  issue,  affirming,  that  there  was  a  custom  that  all  the 

fright     occupiers  of  lands  within  the  township  of  Winton  paid  15s.  in 

by  parol  ii  Ucu  of  the  tithe  of  grass,  whether,  &c. ;  and  as  to  the  other  town^ 
mu^toect   gjjjp^  ^jjgy  foynj  ^j^aj.  ^jg  ,^^^  ^f  3^  ^^  g^^  ^p  £jjj.  Naithbg 

•qutty         covered  all  the  township,  except  that  part  of  WhaHon  demesne 

SS!ftnt?  "^^^^^  l*y  '^  ^^^^  township. 

as  bdng  Scarlett^  in  Michaelmas  term  1819,  obtained  a  rule,  &c.  why  there 

fab  ooiw^'^  should  not  be  a  new  trial,  on  the  ground  of.  the  rejection  of  a  m»- 
adcncc  tcrial  witness  for  the  defendant,  and  a  misdirection  as  to  the  wei^t 
gnmtiidon  <Kf  evidence  which  had  been  stated  to  the  jury  to  be  in  &voiir  of. 
tiw  ground  the  plaintiiE 
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It  was  stated,  on  moving  for  the  role,  that  there  was  a  previous      1821. 
'■arrangement  between  the  parties,  that  no  witness  on  either  side   "^Z"" 
should  be  objected  to,  who  might  be  rendered  competent  by  a  re-        v.     ' 
lease.     The  defendant  called  a  witness  whose  name  was  Cleasby^  wukamam. 
and  it  was  objected  by  the  counsel  for  the  plaintiff,  that  his  evidence  ^^^  "^  ^ 
could  not  be  received,  on  the  ground  of  his  having  an  interest  in  dwl^  \^ 
the  question  at  Issue,  because  he  was  lessee  of  all  the  tithes  within  ^properlj 
the  township  of  Wintoriy  which  could  not  be  removed  by  his  releas-  ![^ct  wUi 
ing  the  vicar ;  and  that  he  could  not  release  the  parishioners,  be-  '^i?*^*^ 
tween  whom  and  him  there  was  no  privity;  for  his  interest  being  either pwtj, 
created  by  parol,  he  had,  in  effect,  no  direct  legal  right  to  recover  '"t^**"*^ «» 
the  tithes  from  them,  but  only  a  right  in  equity  on  which  a  bill  inconsist- 
might  be  filed  by  him  against  rfie  vicar,  and  the  court  would  order  ^U^s'of^ 
the  vicar  to  allow  the  lessee  to  sue  the  parishioners  in  his  name,  in  the  gsm 
To  that  it  was  answered,  that  the  release  to  the  vicar  would  be  an  directodhj 
answer  in  equity  to  such  a  bill,  but  the  learned  judge  rejected  the  the  court  to 
evidence  on  the  objection  taken.  ^  * 

It  was  also  insisted,  that  the  parol  evidence  given  of  payment  of 
the  1 55.  without  any  proof  except  that  of  reputation  that  it  was 
paid  and  accepted  as  a  modus  for  grass,  not  only  mown  and  made 
into  hay,  but  eaten  by  barren  cattle,  was  not  sufficient  when  op- 
posed to  the  documentary  evidence  put  in  on  the  part  of  the  de- 
fendants, and  which  was  inconsistent  with  the  extent  of  such  a  mO' 
dus  in  respect  of  tlie  tithe  of  agistment  said  to  be  covered  by  it, 
particularly  the  Ecclesiastical  Survey  of  26  Hen.  8.  which  men- 
tioned no  such  modus  as  covering  agistment,  and  all  the  written 
documents  confined  the  prescription  to  hay  tithes.  If  the  testimony 
of  Cleasby  had  been  admitted  on  the  part  of  the  defendant,  he  would 
have  proved,  that  many  occupiers  in  the  parish  had  paid  what  was 
called  an  improvement  hay  tithe,  payments  for  which  were  shewn 
to.  have  been  noticed  in  a  book  of  a  former  vicar,  which  was  pro- 
duced in  evidence. 

The  court  granted  a  rule  to  shew  cause ;  and  now 
Mr.  Baron  Wood  reported,  that  he  had  considered  the  objection 
taken  on  the  trial  good,  and  that  he  had  accordingly  rejected  the 
testimony  of  the  witness  on  that  ground.  His  Lordship  also  stated, 
that  he  had  dissented  firom  the  doctrine  said  to  have  been  founded 
on  the  opinion  of  Lord  Ellenborough^  that  evidence  of  reputation  in 
such  matters  was  of  but  little  weight,  and  that  he  had  declared  that 
he  was  of  a  contrary  opinion,  considering  it  entitled  to  great  respect ; 
that  the  Ecclesiastical  Survey  omitting  to  make  mention  of  the  modus 
for  the  tithe  of  hay  did  not  operate  in  any  degree  as  negative  evi- 
dence that  no  such  modus  existed,  for  as  that  survey  did  not  take 
notice  of  moduses,  nothing  was  to  be  inferred  firom  its  not  being 
found  to  be  stated  there ;  that,  as  to  the  evidence  of  render  of  im- 
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]821«  prorement  hay  tithe,  be  had  made  the  obvioits  remark  to  the  jtuyt 
that  it  was  extraordinary  that  no  evidence  should  be  given  of  it» 
T.  having  been  rendered  for  so  many  years,  nor  ontil  the  time  to 
which  their  first  proof  of  its  payment  related ;  and  he  had  accounted 
for  it  by  suggesting  to  them,  that  it  might  have  been  paid  for  land 
taken  from  com  tillage,  and  converted  into  pasture ;  and  that  if 
that  were  the  case,  it  would  be  covered  by  the  modus^  which  aflected 
as  wdl  the  newly-inclosed  lands  as  the  old ;  that  the  entries  in  the 
vicars'  books,  which  were  given  in  evidence,  were  in  all  cases  liable^ 
at  least  to  a  suspicion  which  could  not  attach  to  receipts,  because 
the  former  were  made  by,  and  remained  in  the  power  of  the  party 
himself,  whilst  the  latter  were  made  by  the  persons  against  whora 
they  were  to  be  used. 

Fanblanque^  HuUock  Se^eantf' Boieler^  and  Parke^  shewed  cause. 
They  insisted  upon  the  ol]^ection  which  had  been  taken  on  the 
trial,  and  contended  that  it  was  insuperable;  contending  that  the 
witness  could  not  divest  himsdf  of  the  interest  whidi  he  had  in 
the  result  of  the  issue  by  releasing  the  vicar;  it  was  also  objected, 
that  if,  with  respect  to  the  par^,  a  release  would  have  been  suffi- 
cient, there  would  arise  another  question  on  the  offset  of  such  an 
instrument  with  regard  to  the  subjectrmatter  of  it:  for  they  sub- 
mitted that  an  ordinary  release  would  not  discharge  the  vicar ;  and 
that  the  lessee  ought,  for  the  purpose  of  destroying  his  right,  to  have 
executed  a  grant  to  the  vicar. 

The  Lord  Chief  Baron.  —  If  he  pays  rent  to  the  vicar,  he  has  a 
right  to  sue  the  occupiers  in  the  vicar's  name,  and  he  can  only  sue 
in  the  vicar's  name.  If  Ke  releases  the  vicar,  there  would  surely  be 
an  end  of  his  interest  He  could  have  no  claim  against  the  occu- 
pier, but  by  virtue  of  his  engagement  with  the  vicar. 

Graham^  Baron.  —  There  is  no  privity  between  the  lessee  and 
the  occupiers.  The  lease  can  only  have  operation  through  the 
medium  of  equity,  as  being  binding  on  the  conscience  of  the 
vicar,  who  has  transferred  his  interest  in  consideration  of  receiving 
rent 

It  was,  however,  submitted,  that  the  lessee  plight  proceed  in  EquiQ^ 
by  bill,  in  his  own  name,  against  the  occupiers,  on  the  right  con- 
ferred by  the  lease  from  the  vicar ;  and,  therefore,  to  become  a 
competent  witness,  he  ought  to  have  released  the  occupiers  also. 
The  release  of  the  vicar  by  the  lessee  would  operate  on  any  daim 
of  the  former  against  the  latter  in  respect  of  the  tithes  leased; 
but  would  not  discharge  the  occupier,  or  destroy  his  liabiKty, 
if  sued  by  the  lessee  in  the  name  of  the  vicar,  or  even  in  his  omk 
name* 

The  Lord  Chief  Baron.  —  Is  there  any  authority  for  that  ?  It  is 
quite  new  to  me ;  and  I  have  not  the  least  doubt  that  a  €uit,  instil 
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tilted  in  the  name  of  the  lessee,  oould  not  be  maintained.     I  am      17S1. 
sure  there  never  was  an  instance  of  such  a  bill.  "TTT 

Robinson 

Grcthamy  Baron.  —  The  vicar's  lease  can  only  give  the  lessee  a        ▼. 
right  to  use  the  vicar's  name  in  proceeding  against  the  persons 
occupying  lands,  producing  tithable  matters  to  recover  the  tithes. 

The  Court,  therefore,  without  requiring  the  defendant's  counsel 
to  reply,  made  the  Rule  absolute. 

On  the  other  part  of  the  application  the  court  observed,  that  the 
taking  a  verdict  as  to  Naithby^  would  not  serve  the  defendant's  cause, 
because  there  would  be  nothing  in  a  mere  verdict  in  such  a  case  con- 
clusive on  the  party,  against  whom  it  was  framed  in  form ;  and  any 
inaccuracy  in  taking  the  verdict,  not  affecting  the  finding  of  the  jury 
OS  to  the  fact  directed  to  be  enquired  of,  or  fairly  determining  the 
question  at  issue,  might  be  corrected  ultimately  by  the  court,  if 
there  should  be  occasion,  (a) 
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Stuart  v.  Greenall  and  others.    [9  Pri.  106.]  Feb.  7. 

The  defences  to  this  bill  by  the  rector  o(  GrappenhaU^  in  the  wberaa 
county  of  Chester ^  for  an  account  of  ill  tithes,  except  com  and  •»«»*«•»■•* 
grain,  were  a  custom  in  the  parish,  according  to  which  all  vetches  mnaeni 
cut  before  August  12,  were  considered  as  hay,  and  all  cut  after  that  5™*  *^ 
day  were  considered  as  corn,  a  modm  of  Is.  4^.  an  acre  for  every  be  ihewnto 
Cheshire  acre  (10,240  square  yards)  of  buttland  or  highland  mea-  tJ^j^'^^ 
dowing  within  the  parish,  in  lieu  of  the  tithe  of  hay  and  of  vetches  ductioDof* 
cut  bdbre  the  12th  o(  August.     For  every  colt  foaled  within  the  11^  £^ 
parish,  or  the  tithable  places  thereof,  4td,  for  tlie  tithe  of  such  colt,  of  theftnn^ 
For  every  barren  cow  agisted  in  the  parish,  in  lieu  of  the  tithe  of  of  tbeam- 
agistment  of  such  cow,  Irf.     For  every  cow  and  calf,  or  calving  "cyj^^^^ 
cow,  \\dLj  payable  by  the  occupier  of  the  land  in  lieu  of  the  tithe  witli<|» 
of  every  such  cow  and  calf.     For  every  garden,  1^.     For  every  ^J?*^  .^ 
Cheshire  acre  of  potatoes,  85.  (abandoned).   A  custom  by  the  occu-  reference  to 

(a)  K.  B.  \i\Kov,  1818,  2  Chitt.  405.    Payn"  tioo  formed  a  pert  of  thoie  embraced  by  the 

ton»  clerk,  v.  Kirby,  contract. 

Frert  Serjeant,  moved  to  set  aside  a  verdict  Bayley  J.,  on  the  change  of  occupation,  thtt 

obtained  for  the  plaintiff  at  the  Cambridgethire  contract  was  at  an  end.i    It  haa  been  delar- 

Snmm.  Ass.  in  an  action  for  not  setting  out  tithes  mined  *,  that  all  these  contracts  are  personal,  and 

in  the  parish  of  Doddm^on.  In  1812,  John  Kirbt/  cease  on  the  change  of  occupier  or  incumbent ; 

being  then  occupier  of  the  land,  entered  into  an  when  the  agreement  is  not  by  deed  it  is  merdy 

agreement  for  payment  of  a  composition  in  lieu  personal,  and  ceases  with  the  change  of  occupa- 

oi  tithes  for  sixteen  years,  and  paid  such  tithe  tion. 

until  the  year  1816,  when  he  gave  up  the  Csrm  to  Mbaa  C.J.     Tithes  cannot  be  let,  except  by 

Mmac  Xhby  the  defendant.      This  action  waa  dead.     The  compoeitbn  for  retainer  may  be  1^ 

bvought  against  Itaac  Kirby  for  not  setting  out  parol,  but  then  it  is  personal,  the  evidence  of  what 

tithes,  and  for  retaining  them  during  the  year  the  Ibnncr  occupier  paid,  is  primd/acie  evidence 

1816 ;  and  in  answer  to  the  action  the  agreement  of  the  value,  unlen  a  change  of  drcumstances  ia 

with  Mn  JMy  was  set  up.     The  tithes  in  quca-  shewn.                                           Rule  reftised. 

*  Hmtimgt  v.  Lord  Ftky^  Tr.  term,  1818,  was  cited. 
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18S1.  piers  of  arable  lands  within  the  parish  of  rendering  every  ekveM 

g^^^^^  rider  sheaf  of  every  sort  of  com  or  grain  set  up  in  the  parish  in 

V.  lieu  of  the  tithe  of  corn  and  inrain ;  and  in  consideration  of  sodi 

eleventh  rider  or  sheaf  being  so  accepted,  they  were  bound  to 

Uw  time  of  make  and  set   such  corn  and   grain  up   in  riders  and  sheaves 

ing  the  (abandoned).     A  modus  of  4s.  for  every  Cheshire  acre  of  low  or 

ratt),  not  A  water  meadowing  in  the  lands  called  Morphenny  Meadows  (abandon* 

proof  that  ed).    One  of  tlie  defendants  also  set  up  a  defence,  that  he  occupied 

tbeftrmit  ^^  several  pieces  or  parcels  of  land  in  his  answer  mentioned,  part 

llMomis.  of  an  ancient  farm  called  Reddish  Hall;  and  that  a  modus  of  SOs; 

■omeof  the  ^^  payable  for  and  in  lieu  of  the  tithes  of  hay,  and  all  manner 

of  a  of  tithes  and  tenths  usually  denominated  small  tithes,  and  of  Easter 

^^  dues.     The  answer  set  forth  the  names  and  descriptions  of  the 

of  closes,  numbers  of  acres  of  each,  and  boundaries  of  the  whole;  and 

™"^  Smi  ^^  contained  the  usual  allegations. 


noi  deftroy       The  plaintiff's  evidence  were  several  terriers  of  the  dates  of  166S. 
■tich  notice  "^^^  Stated  the  tithes  of  the  parish  to  belong  to  the  parson,  mthout 
in  the  tub-  ant/ prescription*  The  next,  of  1691,  used  the  words  **  together  with 
ntn,  nor  ~  the  tithe  of  all  com  and  hay,  with  all  other  petty  tithes  throughout 
2^* ^*"  the  parish**  as  belongs  to  the  rectory ;  signed  by  two  churchward- 
one  of  the  ens,  viz.  on  the  part  of  the  defendants.     Several  terriers  were  also 
r^^^  put  in,  in  support  of  the  customs  and  moduses;  the  material  parts 
bMig  tup.  of  which  appear  by  the  judgement. 
Jjjjjr^        Clarke  and  Boteler,  for  the  plaintiff. 
th^  heTe  Jervis^  Martin^  and  Wyatt^  for  the  defendants, 
uppp^.  The  Lord  Chief  Baron.  —  (Having  stated  the  claim  and  the  de- 
'Dff'j.  fences  of  moduses^  and  observed  that  the  plaintiff  must  have  a  de- 

'FMm  of 

nilk  held  cree  for  an  account  of  the  tithe  of  the  tithable  matters  not  alleged 

tobe within  to  be  Covered  by  tlie  moduses^  and  of  those  in  respect  of  which  the 

Ibrcowand  defence  of  money  payments  had  been  abandoned.) 
*^|^J^.**       The  defence  set  up  by  Langshaw,  is  a  fRnn^modus  for  the  lands 

lieu  of  the  in  his  occupation,  which  are  said  to  be  part  of  an  ancient  farm  called 

^etd"**  Beddi^  HaU.  (His  lordship  stated  the  terms  and  allegadoBs  of  that 

^.  defence  as  insisted  on  in  the  answer.)  I  am  of  opinion  that  the 

modv*  is  answer  describes  the  land  said  to  be  covered  by  the  moduses  in 

pleadml  for  a  sufficient  manner,  and  with  the  necessary  precision ;  the  question, 

5^2ption  therefore,  is,  whether  the  evidence  supports  them.     For  that  pur- 

of  lands,  it  pose  it  is  a  sine  qud  non^  that  the  defendant  should  shew  it  to  be  an 

ligfid  in  the  ADcient  farm.     Now,  to  prove  that  most  material  and  indispensaUe 

answer  that  quality,  no  witness  is  examined  but  William  Darlington,  for  all  the 

the  defend-  ^         :.  ,.  ,  ,  ,  ,  .  ,  . ,.       . 

ants  occt^  depositions  which  go  to  shew  that  305.  has  always  been  paid  by  the 

such  lands,  tenant  of  Reddish  Hall^  do  not  at  all  prove  it  to  have  been  an  an- 
cient farm ;  and  if  it  did,  it  does  not  prove  that  this  farm  particularly 
described  in  the  answer,'  is  the  ancient  farm,  in  respect  of  which  it 
was  payable.    William  Darlitigton  is  the  agent  of  Mr.  Bony.     He 
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stttesthat  he  has  known  the  piMth  and  the  &rm  called  Reddish  18^1; 
Halli  for  16  or  17  years  past,  that  he  has  looked  at  the  parchment  ^^^ 
purporting  to  be  a  map  or  plan  of  Beddish  HaU,  and  of  other  ^  v. 
estates,  late  of  the  hononnible  Richard  Barry  deceased,  and  then 
belonging  to  Mr.  Barry^  ind  he  describes  it  as  being  a  correct  map 
of  the  closes  contain^  m  it,  and  that  the  description  of  such 
doses  and  their  boundaries,  corresponds  with  the  lands  m^- 
ped;  ond  that  by  means  of  the  map,  and  an  accompanying 
book  of  references,  he  is  able  to  state  of  what  fields  the  farm  con« 
sists,  and  the  number  of  acres  and  boundaries  of  each,  and  he  does 
•o  afterwards.  He  says  that  the  said  farm  lies  in  several  parts 
and  parcels  (and  they  are  numerous)  detached  from  each  other. 
He  then  states  that  he  knows  of  hb  own  knowledge  that  the  estate 
cidled  Reddish  Hall  did,  from  the  year  180S  to  1806,  consist  of 
the  same  fields  or  parcels  of  land  as  before  mentioned  and  described. 
On  inspecting  the  map  itself  when  produced,  it  appears  to  be  not  a 
map  of  Reddish  Hallj  but  of  an  estate  of  Mr.  Bony.  There  is 
nothing  to  make  it  as  being  what  it  is  described  to  be,  a  map  of  any 
particular  farm.  A  great  number  of  closes  are  described,  but  with- 
out connection  ;  there  is  not  a  house  upon  the  whole.  It  wants  the 
usual  order  and  regularity  of  a  farm.  It  might  be,  indeed,  well 
doubted,  as  wasproperly  observed  by  the  plaintifi^s  counsel,  whether 
thb  map  produced  can  be  considered  as  the  identical  map  spoken  of 
by  Darlington^  in  his  deposition,  and  as  describing  the  farm  which, 
be  says,  he  knew  in  1808,  or  that  it  was  then  compared  by  him 
with  die  farm ;  and  this  map  describes  other  property,  and  purports 
to  bear  date  in  1776.  As  that,  however,  may  be  theefiisctof 
accidental  omission,  or  of  mistake  in  taking  the  depositions,  I 
should,  if  it  were  necessar}',  give  the  defendants  an  opportunity  of 
supplying  that  defect  in  the  evidence  by  permitting  them  to  exhibit 
an  interrogatory  for  that  purpose.  I  will  then  presume  that  he 
would  specify  this  map  as  being  the  one  he  intended  to  identify. 
What  would  it  amount  to  ?  It  comes  merely  to  this.  The  map 
would  be  evidence  of  the  situation,  extent,  and  boundaries  of  a  cer- 
tain &rm,  or  at  least  of  the  names  of  certain  pieces  of  land,  as  they 
were  known  at  that  time,  if  proved  to  have  been  compared  with  the 
land,  but  that  would  not  shew  that  such  lands  were  ancient. 
Further  than  1803  this  map  is  not  traced.  It  was  then  found,  the 
same  witness  says,  in  the  steward's  room  at  Marbury  Hall.  The 
same  observations  apply  to  the  book  of  references.  That  contains 
the  names  of  the  fields,  and  the  number  of  acres,  and  agrees  with 
the  map.  To  that  extent,  therefore,  it  may  be  evidence,  but  no 
further.  The  book,  like  the  map,  was  first  found  in  1803,  and  in 
the  same  place ;  no  one  knows  where  it  came  from  before,  or  how 
it  got  there,  or  in  what  custody  it  had  previously  been.  The  book, 
Vol.  IV.  Yy 


GreenalL 


1991  CASES. 

1821.  however,  if  map  and  book  are  evidence  at  all,  do  not  cacry  it  fur* 
-gi^^a^  ther  than  1808.  They  prove  that  at  that  time  these  lands  were  of 
▼.  ^^  the  same  description  as  they  are  now.  That  is  nothing  like  wliat 
would  be  sufficient  to  raise  an  idea  of  ancient  time;  and  if  I  were 
in  such  a  case  to  direct  an  enquiry  whether  this  were  an  ancient 
farm,  I  must  do  so  on  a  tenancy,  formed  upon  a  holding  of  the  last 
year.  I  consider,  therefore,  that  there  is  not  the  least  evidence  of- 
fered of  this  being  an  ancient  farm ;  consequently,  the  modus^  though 
well  pleaded,  is  gone,  not  being  supported  by  proof.  There  must, 
therefore,  be  an  account  decreed  of  the  tithes  alleged  to  be  covered 
by  the  modus  set  up  for  the  ancient  farm. 

The  other  defendants  set  up  various  parochial  moduses  (stating 
them).  They,  however,  abandoned  them  all  without  argument,  ex- 
cept those  for  the  buttland  meadowing  for  colts,  for  barren  cowa, 
and  for  cows  and  calves,  or  calving  cows.  I  am  not  aware  of  any 
material  objection  to  either  of  those  moduses  as  laid,  either  as  to  the 
manner  of  pleading  them,  or  the  amount,  except  as  to  the  buttland 
or  upland  meadowing.  It  is  not,  however,  stated  in  the  pleadingsi 
that  the  defendants  have  any  of  them  any  buttland  or  upland  mear 
dowing  in  their  occupation ;  there  is,  therefore,  an  end  of  that  moduSf 
and,  consequently,  there  must  be  an  account  decreed  of  the  tithe  of 
hay  generally. 

The  other  moduses  will  depend  on  the  evidence,  and  it  lies  on  the 
defendants  to  prove  them.  As  to  the  modus  for  colt,  there  is  no 
proof,  certainly,  of  that  tithe  having  ever  been  paid  in  kind.  The 
principal  objection  to  it  arises  on  the  terriers  of  August  1668,  and 
May  1691 ;  it  was  urged  that  no  money  payment,  qtia  prescription, 
could  have  been  in  contemplation  then,  because  it  was  expressly 
stated  in  the  first  of  those  terriers,  that  there  was  prescription  exr 
isting  in  the  parish  ;  and  in  die  second,  that  all  petty  tithes  were 
due.  It  was  argued  that  those  terriers  were  but  slight  evidence  for 
the  rector,  because  not  signed  by  him.  I  am  completely  at  a  loss 
to  know  on  what  ground  that  argument  can  be  supported.  I  con- 
sider it  to  be  quite  the  contrary.  The  terriers  are  so  far  evidence 
in  his  favour,  beyond  all  doubt ;  but  when  I  also  see  that  the  pay- 
ment is  noticed  terrier  after  terrier,  in  all  the  subsequent  terriers, 
beginning  with  that  of  1696,  and  find  that  payment  is  actually  made 
according  to  the  tenor  of  them,  I  cannot  say  that  the  effects  of  the 
two  former  terriers  are  sufficient  to  overcome  that  evidence.  There 
must,  therefore,  be  an  issue  upon  that  modus,  if  the  rector  chooses 
to  take  it. 

The  next  modus  is  Id.  for  every  barren  cow. 

The  three  earliest  terriers  do  not  notice  that  payment,,  and  on 
that  fact  a  similar  objection  was  made.  The  first  terrier  which 
mentions  it  is  that  of  1709 ;  and  that,  upwards  of  100  years  ago, 
states  that  Id,  is  due  for  every  barren  cow,  and  it  is  signed  by  the 
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rectors.  It  is  also  noticed  in  the  subsequent  terriersi  and  it  is  sup-  1821. 
pcHted  by  proof  of  payment.  I  cannot  but  consider  that  there  is  g^^^f^ 
sufficient  evidence  to  entitle  the  occupiers  to  an  Lssue  on  that  pay-        ▼. 

ment  ako.  GreewUL 

The  last  is  the  l^d.  for  cow  and  calf.  That  payment,  too,  is  ex- 
cluded from  the  three  first  terriers.  In  the  first  terrier  in  which  it 
is  introduced,  1709,  it  is  stated  that  1^  b  paid^  for  cow  and  calf^ 
and  with  this  qualification,  under  seven.  That  speaks  clearly  of  a 
diffisrent  sum,  and  the  qualification  makes  the  payment  still  more 
inconsistent  with  that  stated  in  the  answer.  In  the  terrier  of  1733, 
the  payment  is  stated  as  laid  1^.  for  cow  and  calf,  without  the 
qualification.  The  subsequent  terriers  also  notice  it,  and  they  are 
signed  by  the  rector.  They  are  very  weak  evidence  certainly,  but 
being  supported  by  the  evidence  of  payment  furnished  by  the  de« 
positions,  it  is  altogether  sufficient  to  prevent  my  giving  the  rector 
B  decree  without  further  enquiry,  and,  therefore,  there  must  be  an 
issue  on  that  payment  also. 

The  custom  respecting  the  vetches  is  not  noticed  in  any  of  the 
terriers,  although  it  would  necessarily  afiect  the  parochial  mo* 
duses ;  and  the  other  evidence  of  it  b  so  slight,  that  I  can  pay  no 
attention  to  it  There  must,  therefore,  be  an  account  decreed  of 
vetches. 

The  tithe  of  milk  being  mentioned  as  not  having  been  as  yet  dis- 
posed of. 

His  lordship  said,  tliat  he  considered  the  pajrment  for  cow  and 
calf,  or  a  calving  cow,  would  cover  the  tithe  of  milk  of  cows  calving 
within  the  parish ;  but  he  observed,  that  the  issue  should  be  confined 
accordingly  to  cows  having  calves  within  the  parish. 

Minutes  of  decree.  —  Account  of  tithes  afiected  to  be  re- 
covered by  the  supposed  farm-modus. 
^  Account  of  tithe  of  hay  generally,  and  vetches,  and  of  ail 
other  matters  claimed  by  the  bill,  and  which  the  defend- 
ants admit  to  have  had,  except  what  may  be  covered  by 
the  modusesy  as  to  which  issues  are  directed  with  costs. 
Issues  as  to  the  money  payment  of  4fd.  for  a  colt,  Id.  for 
agistment  of  barren  cow,  and  l^d^  for  calf  and  milk  of 
cow  and  calf  (cow  calving)  in  the  parish. 


H.  1  &  2  Geo.  IV.    A.D.  1821.     Scac. 

Marhham^  Esq.  v.  Smythe^  Baronet,  and  otliers.  [9  Pri.  163.] 

It  was  held  that  an  application  by  a  plaintiff  to  be  at  liberty  to 
withdraw  hb  replication  filed,  and  amend  the  bill,  plaintiff  requir- 
ing no  further  answer,  and  undertaking,  to   amend  office  copies, 
'Was  not  a  motion  of  course  in  the  court  of  Exchequer. 

Yy  2 
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1993  CA^ES. 

182^1.  <    On  a  motion  (upon  notice)  an   intendment  was   allowed  by 

MaMam  ^^^^^g  ©ut  of  the  bill,  Certain  tithe^  to  which  the  plwitiff  was 

▼•  stated  to  be  entitled,  but  of  which  no  account  was  prayed. 


Sittings  after  H.  2  Geo.  IV.   A.D.  1821.  Scac. 

Feb.  s«.  Manbt/t  Clerk,  v.  Lodge  and  others  [9  Pri.  231.] 

dJ^  This  bill,  filed  Februarif  26,  1819,  by  the  plaintiff  as  vicar  of 

tkbes,  and  Lancottcr^  against  the  defimdants,  occupiers  of  lands  in  the  town- 
^^w°  s**Jp  '^f  Skertm  in  that  parish,  claimed  the  tithe  of  hay  and  of 
iiient,MDot  wool,  lambs,  calves,  milk,  agistment,  potatoes,  eggs,  pigs,  geese^ 
bjT^eenu-  ^ppl^  ^^  ^  ^  Other  matters  and  things  of  which  the  tithes 
mention      are  usuolfy  denominated  small  tithes^  taken  off  these  fiurms  and 

'  therein  o^      i       i 
tpectftcar.    lands. 

IJ^JjJV^  .  The  bill  prayed  an  account  of  hay,  since  the  year  1806,  and  of 
liiiB,  from  all  other  titheable  matters  and  things  aforesaid,  or  of  which,  Stc 
f^J^C  since  the  year  1811.  The  defendants  denied  the  plaintiflTs  right 
the  nme  to  the  tithe  of  Aoy,  milk,  agistment,  potatoes,  turnips,  green  crops, 
Where  the  ^^^"^^9  ^^  ^"7  Other  fruit,  cxccpt  apples,  and  his  right  to  all 
vicar  can  small  tithes,  except  pullets,  ducks,  salmon,  eggs,  salt,  garliek,  onions, 
^^T]^  leeks,  dovecotes,  apples,  mills,  wool,  lambs,  foals,  calves,  pigs,  and 
■ome  titbet  geese.  They  admitted  their  occupation,  and  having  had  the  articles 
^11^2^^^^^  charged  to  be  tithable,  and  that  they  had  paid  no  tithes.  As  to 
endow-  «o  much  ofthe  bill  as  sought  payment  previously  to  February  1815, 
thejare  not  they  BCt  lip  the  Statute  53  Geo.  S.  c.  127.  s.  5.  In  respect  of  the 
•hewn  to  be  >tithes  of  kat/y  hemp,  and  JUtx,  they  alleged  the  following  modus:  that 
any  one       the  said  township  of  Skirtouy  otherwise  Skerton^  is  and  alwajrs  hath 

If*  rector  ^^^^^^^  ^^®™  ^°^®  whereof  the  memory  of  man  is  not  to  the  contrary, 
stands  by     a  township,  bounded  by  certain  well  known  metes  and  bounds; 

▼^"Ste  *^^  ^^*^  ^^^  **"^^  {ii-c.)  there  hath  been  paid  and  payable  by  all 
tithes,  sup.  and  every  the  owners  and  ocatpiers  of  lands  or  grounds  in  the  said 
n^^le'to  township  otSkerionj  &c.  who  were  and  are  Jointly  and  severally 
the  rec-  liable  to  the  payment  thereof,  to  the  vicar  o(  Lancaster  for  the  time 
beixmnd.  being,  since  the  creation  or  endowment  of  the  said  vicarage,  and 
A  modut  previous  thereto  to  the  rector  of  the  said  parish  of  Lancaster^  the 
hay,  hemp,  sum  of  65.  8^^.  at  Easter  in  each  and  ever  yyear,  or  sio  soon  after 
j^^**»  as  demanded,  as  a  modus  or  customary  payment,  in  lieu.  Sec.  of 
proved  by  all  the  tithes  of  hay,  hemp,  and  flax,  yearly  arising,  growing,  and 
receipts  for  renewing  within  the  said  township  of  Skirton  ;  but  which  moduSf  or 
payment  customary  payment,  by  some  mistake,  hath  of  late  been  treated  as 
SSf*b^p  P^y^^l^l®  *t  Michaelmas  in  each  year;  and  such  modus  or  customary 
and  flax,  for  payment  has,  for  convenience,  been  usually  paid  ly  one  of  suck 
^J^  .owners  and  occupiers^  on  behalf  of  liimself  and  all  the  others,  and 
though  car.  raised    by  contribution  among  themselves,  or   out  of  funds  in 
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which  they  were  equally  interested,  (a)    They  then  averred  tenders     182L 
and  refusals  on  the  part  of  the  plaintiiFto  accept  such  modus.  Manbu 

Jervisy  Shadwelly  and  MaUhews^  for  the  plaintiff.  ▼. 

Martin  and  Duckworth  for  the  defendants,  amongst  other  points      \!^ 
contended,  that  the  bill  having  enumerated  specifically  particular  lier  receipts 
tithes,  as  claimed  by  the  plaintiff,  he  was  precluded  from  insisting  „  pajable' 
on  his  right  to  others  not  demanded  in  specie.      (The  Lord  C.  ^^r  hay 
Baron.     Certainly  not;  where  there  is,  as  bere,  a  general  demand  ^  ^* 
besides  of  the  tithes  of  all  other  tithable  matteiSy  usually  denomi- 
nated small  tithes,  the  plaintiff  may  prove  his  right  as  extensively 
as  he  can.)     To  another  observation  of  the  defendants'  counsel, 
the  C.  Baron  observed,  ^^  I  think  it  has  been  held,  that  a  vicar  is 
entitled  to  small  tithes  not  mentioned  in  his  endowment,  where  it 
has  not  been  shewn  that  the  particular,  tithes  were  payable  to  the 
rector."  (i) 

Jervis,  in  reply,  amonst  other  objections,  urged,  that  in  laying  the 
modus  the  boundaries  and  extent  of  the  township  had  not  been  set 
out  by  metes  and  bounds;  and  to  the  proof  of  it,  that  the  payment 
was  called  hay  rent  in  the  early  receipts;  and  further,  that  the 
payment  was  stated  therein  to  have  been  made  for  hay  only,  and 
not  for  hay,  hemp,  and  flax,  down  to  the  year  1776.  The  Lord 
C.  Baron.  ^*  I  think,  that  as  the  parish  was  notoriously  divided 
into  townships,  that  was  not  necessary  to  be  alleged  or  proved; 
nor  do  I  think  there  is  any  thing  in  the  objection  taken,  to  the 
words  of  the  receipt.     The  other  objection  I  shall  consider." 

The  luord  C.  Baron  now  delivered  judgement.  Feb,  25.^ 

(Having  stated  the  bill  and  the  defences,  &c.,  and  observed  that 
the  township,  as  being  well  known  in  extent  and  boundaries,  was 
sufficiently  set  out,  and  that  the  modus  was  well  pleaded^,  his  lord- 
ship proceeded  as  follows:) 

The  question  as  to  the  claim  of  the  particular  tithes,  not  alleged 
to  be  covered  by  the  modus^  depends  entirely  on  the  construction 
of  this  endowment  It  is  certainly  a  very  singular  endowment. 
After  giving  the  vicar  all  mortuaries,  which  is  a  very  unusual  thing, 
it  assigns,  that  he  shall  receive  and  have,  in  the  right  and  name  of 
his  portion  for  ever,  tithes  whatsoever  of  lambs,  wool,  calves, 
batter,  milk,  and  cheesy  in  fVyresdale  and  BleasdaUj  and  the 
entire  tithes  of  certain  enumerated  articles  throughout  the  whole 
parish. 

With  respect  to  Wyresdale  and  BleasdaUf  there  has  been  already 
a  decision  of  this  court  in  the  case  of  Manbj/  v.  Curtis,  by  which, 
upon  the  construction  of  this   endowment,   tithes  not  specified 


(a)  See  J/anSy  v.  CurtiSf  2  Pri.  394.  su/fra  1738. 

{b)  Sec  Xennicoi  ▼.  H^atton,  2  Pri.  250.  supra  1712.    . 

Yy  S 
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ISSl*     amongst  those  enumerated  tbere  hare  teen  given  to  the  'ncwtf  it 

Manbtt     be*"g  considered  that  he  was  oititled  to  tiiem  under  this  cndow- 

▼.         ment     (His  Lordship  stated  the  tithes  enumerated  in  the  endow- 

*^'      ment,  and  this  passage  immediately  following :  **  And  also  the  tithes 

of  agisting  of  TTiroxteth,   Crorstet^  and  St/mondwood,   howsoever 

arising,  and  the  emoluments  or  oblations  ecclesiastical  and  spiritual, 

called  in  tlie  said  parish  Quadragenmal  tithes,  and  the  tithes  of 

Quadragesimal  fines  of  Fuhvood,  Cadeley,  and  Hj/e  Bark,  and  also 

the  minute  and  mixt  tithes  of  many  chapels.'') 

In  the  enumeration  of  the  tithes  (his  Lordship  continued),  whidi 
were  in  the  course  of  the  argument  supposed  to  apply  to  the  whole 
parish,  some  of  those  which  were  proved  to  have  been  received  by 
the  vicar,  are  not  to  be  found,  and  yet  his  tide  to  them  is  not  dis- 
puted, and  it  might  on  the  same  ground  have  been  made  a  question, 
whether  tithe  of  foals  and  lambs  are  given  to  the  vicar  ?     Of  some 
tithable  matters  not  mentioned  in  the  endowment,  as  I  have  ob- 
served, the  tidies  were  decreed  to  be  due  to  the  vicar,  in  the  case 
of  Manby  v.  Curtis ;  and  that  could  not  have  been  so  determined, 
unless  the  construction,  which  I  am  inclined  to  put  on  this  instru- 
ment, had  been  then  considered  by  the  court  to  be  the  true  one^ 
as  it  must  have  proceeded  on  the  ground  of  all  small  tithes  bang 
payable  to  him,  although  not  specified  therein  by  name,-  and  enu- 
merated in  detail.     It  must  be  taken,  therefore,  that  this  endow- 
ment by  legal  construction  extends  to  give  to  the  vicar  all  the  tithes 
of  the  same  nature  as  of  those  of  which  a  few  are  specified,  and 
those  ^hich  have  been  paid  to  him,  and  are  not  mentioned  in  the 
endowment,  must  have  been  considered  to  have  belonged  to  him 
by  the  construction  necessarily  to  be  put  on  it ;  and  he  was  endowed 
thereby  of  nil  the  tithes  of  the  same  nature  as  those,  and  for  that 
reason  it  must  have  been  that  some  have  accordingly  been  paid  with- 
out dispute. 
Supni738.      The  case  of  Mariby  v.  Curtis  (which  was  determined  as  reported 
in  2  Price\  I  can  assert,  very  much  occupied  the  attention  of  the 
couft ;  and  for  some  time  the  very  learned  and  excellent  man  who 
then  filled  this  seat,  as  I  well  know,  spared  no  pains  in  giving  hb 
best  consideration  to  the  construction  of  this  endowment     Indeed, 
the  whole  court  gave  the  case  the  utmost  attention,  and  we  had. 
frequent  meetings  for  the  purpose  of  consulting  on  it     The  result 
was,  that  we  all  agreed  in  the  construction  to  be  put  upon  it ;  and, 
therefore,  concurred  in  the  judgement,  which  was  ultimately  de- 
livered by  the  Lord  Chief  Baron.   Whatever  difiiculties  I  may  have 
-had  in  construing  the  endowment  originally,  I  have  ndne  now, 
when  a  construction  has  been  already  put  on  it  after  so  much  de- 
liberation.    I,  therefore,  feel  it  impossible  to  say  that  that  con- 
struction was  not  right,  or  to  narrow  it  here ;  and  I  cannot  but 
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come  to  the  same  conclusion,  as  well  on  my  own  view  of  it,  as  with      182]« 
reference  to  what  1  have  stated.     Then  when  I  see  that  several      ^ianbu 
species  of  tithes  have  been  paid  by  the  occupiers,  without  any  diffi-         v. 
culty  made  on  their  part,  although  they  are  not  included  in  the      -^'^w- 
endowment,  and  which  amounts  to  evidence  of  perception,  I  can- 
not but  give  the  vicar  the  benefit  of  the  same  construction  as  it 
has  already  received  from  the  court  in  his  favour ;  and  the  more 
especially,  when  there  is  no  right  to  the  tithes  in  question  shewn  to 
be  in  any  one  else,  nor  has  any  claim  ever  been  set  up  by  the  rector, 
or  any  other  person ;  and  it  is  quite  dear,  that  these  tithes,  like 
all  others,  must  be  due,  and  ought  to  be  paid  to  some  one.     As  to 
any  question  which  there  might  be  between  the  rector  and  vicar, 
the  rule  is,   that  where  a  rector  stands  by  and  allows  tithes,  not 
specified  in  an  endowment,  and  to  which  the  vicar  is  not,  in  fact, 
legally  entitled,  to  be  paid  to  the  vicar,  the  rector  must  be  bound 
by  his  own  neglect,  and  that  applies  to  the  case  now  before  the- 
court. 

There  must  be  xm  account  decreed,  therefore,  of  the  tithes  of  all 
the  tithable  matters  sought  by  the  bill,  except  of  hay,  hemp,  and 
flax,  as  to  which  the  modtis  has  been  set  up. 

As  to  the  case  which  has  been  cited  of  Manby  v.  Taylor^  decidefl 
at  the  Rolls,  I  now  w^ell  remember  that  that  case  was  often  before 
the  court  before  the  judgement  was  delivered,  and  was  well  con- 
sidered by  us  all  in  the  course  of  our  frequent  consultations  in  the 
case  of  Manby  v.  Curtis^  and  our  determination  was  either  not  con- 
sidered inconsistent  with  the  decision  in  Manby  v.  Taylor^  or,  if  it 
was  so  in  any  respect,  we  thought  it  incumbent  on  us  to  make  our 
decree  in  opposition  to  it.  The  remaining  question  to  be  con- 
sidered is  the  validity  of  the  modus  of  6s.  Sd.  for  hay,  hemp,  and 
fiax.  There  is  no  objection  to  it  as  laid,  and,  therefore,  it  must 
depend  upon  the  evidence.  It  is  principally  supported  by  a  series  of 
receipts,  which  are  proved  by  the  evidence  o( Barton  and  Camthome 
and  others ;  the  payment  of  the  sum  of  6s.  Sd,  for  hay,  hemp,  and 
flax,  mentioned  in  those  receipts,  and  which  is  said  to  have  been  con- 
sidered a  modus  for  this  township  of  Skirton,  is  proved  to  have  been 
made  by  the  foreman  of  the  jury  at  the  manor  court  That  is  cer- 
tainly a  remarkable  thing,  and  must  necessarily  attract  notice.  In 
one  of  those  receipts,  the  payment  is  said  to  be  for  hay  rent,  and 
an  objection  was  made,  that  a  payment  so  called  could  not,  with 
reference  to  the  consideration,  be  regarded  as  a  modus ;  but  that  is 
clearly  a  technical  word  merely,  and  if  the  payment  be  ancient,  we 
cannot  reject  it  on  the  ground  of  a  critical  nicety  in  the  wording  of 
a  receipt :  for  it  may  be  a  modus  in  fact,  by  whatever  name  the  pay- 
ment may  be  called,  and  hay-rent,  in  a  common  receipt,  may  be 
thought  as  good  a  name  for  such  a  payment  as  modus. 

Yy  4 
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ISSh  Another,  and  more  serious  objection,  was  also  tdcen,  that  the 
payments  in  all  the  receipts  down  to  1776  are  said  to  be  for  hay 
only,  the  modus  being  stated  to  be  payable  in  lieu  of  hay,  hemp, 
and  flax,  and  in  the  subsequent  receipts,  however,  from  so  &r  back 
as  the  year  1776,  down  to  a  very  late  period,  the  language  is  altered, 
and  the  payment  is  said  to  be  for  hay,  hemp,  and  flax ;  and  that,  I 
thinks  cures  the  objection,  although,  therefore,  the  earliest  recopts 
would  have  operated  certainly  as  evidence  against  the  occupiers 
on  that  ground;  yet  as  there  are  also  receipts  which  furnish  evidence 
in  their  &vour  for  a  series  of  forty-five  years,  and  which  are  un- 
doubtedly entitled  to  be  considered  old  receipts,  it  would  be  too 
much  for  me  to  say,  that  there  is  not,  on  the  whole,  sufficient  evi- 
dence of  the  payment  to  make  it  necessary  that  there  should  be  a 
further  enquiry  respecting  it«  As  to  the  earlier  receipts^  too,  it 
may  be  observed,  that  the  omission  of  the  mention  of  hemp  and 
flax  may  have  arisen  from  the  circumstance  of  the  occupier's  having 
grown  none  of  those  articles :  a  suggesticm  which  occurred  to  me 
in  the  course  of  the  argument.  Whatever  doubts,  therefore,  I  may 
personally  have  in  my  own  mind,  on  the  evidence  before  me,  as 
to  the  character  of  the  payments,  these  receipts  put  it  out-of  my 
power  to  decide  this  case  without  further  investigation,  more  espe- 
cially when  I  see  the  receipts,  M^iich  I  consider  would  alone  make 
it  necessary  for  me  to  direct  an  issue,  so  strongly  corroborated  by 
the  parol  evidence  of  the  payment,  and  of  its  consideration* 

There  must,  therefore,  be  an  account  decreed,  to  be  taken  of  all 
the  tithes  admitted  to  have  been  received  by  the  defendants,  except 
those  of  hay,  hemp,  and  flax,  and  there  must  be  an  issue  to  try  the 
fact  of  the  existence  of  the  modus  set  up  &s  covering  the  tithe  of 
those  articles.  Further  directions  and  costs  must  be. reserved.  The 
defehdants  must  be  made  plaintiffs  in  the  issue. 

The  accounts  of  all  other  tithable  matters  must  be  with  costs. 
Decree.  —  An  account  of  all  tithable  matters  demanded  by 
the  bill,  and  not  covered  by  the  money  payments,  for  six 
years  before  the  filing  of  the  bill.  With  costs,  (a) 


fa)  54  Geo.  3.    A.D.  1814.    Ouic.      Rolls,  piers  of  lands  and  grounds  in  the  towusUp,  wbo 

March  4.  7.      Manbif  •,   Clerk,  ▼.  Taylor,   and  were  jointly  and  severally  liable  to  the  payment 

others,  9  Pri.  249.  thereof,  the  sum  of  901.  to  each  Wear  ofLtmcat- 

To  a  vicar's  (of  Lancaster)  bill  for  tithes,  the  ter,  immediately  after  his  being  instituted  and  in- 

defendants  set  up  the  following  money  payments :  ducted  into  the  said  church,  or  as  soon  after  as 

•*  For  every  householder  being  a  married  man  demanded :  and  the  further  sum  of  1/.  to  such 

Sd.  for  Easter  offerings,  and  2d.  for  every  one  vicar  for  the  time  being  at  jSaster,  or  as  soon  aftff, 

who  had  a  garden,  and  2d.  at  Easter  by  every  &c.  in  each  and  every  year,  for  and  in  lieu  and  ftiU 

householder,  under  the  denomination  of  smoke-  satisfaction  of  all  tithes  of  hay,  hemp,  and  Sax, 

money ;  and  ly  each  occupier  of  land  in  the  town,  which  should  arise,  &c  during  the  period  of  such 

ship  Id.,  under  the  denomination  of   plough-  vicar  continuing  vicar.    They  also  set  up  a  modw 

penny;     also,  that  from  time,  &c.  there  hath  of  2/.  (in  gross),  payable  as  the  former,  jointly  and 

been  paid  and  payable  by  all  and  every  the  occu-  severally  on  the  vicar's  induction  in  lieu  (^  the 

•  See  the  same  case  as  to  the  tithe  of  mUlf,  tupru  1720. 
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1  Geo.  IV.    A.D.1821.    Cane.  Rolls.  ^ggl> 

Short  V.  Lee.    [2  Jac,  &  Walk.  464.]  ShoH 

(Reg.  Lib.  B.  1820.  f.  891.)  x^. 

The  plaintiff,  the  lessee  of  the  custos  and  college  of  vicars  ^'3  4^* 
choral  of  the  cathedral  chnrch  of  &.  Peter ^  in  Exeter^  who  as  im-  Mareki,  s. 
propriate  rectore  were  entitled  to  the  great  and  small  tithes,  filed  a  ^^^  '^ 
bill  against  several  occupiers  in  the  parish  of  Woadbury^in  the  county  wntiog  of 
oi  Devon^  for  the  tithes  of  hay,  clover,  and  other  artificial  grasses,  ^•^^•>  pur- 
calves,  milk,  colts,  agistment,  apples,  pears,  and  other  garden  stuff,  contain  ac- 
The  defendants  set  up  by  their  answer  the  following  moduses :  and  for  ^^jj_ 
every  acre  of  meadow  hay,  yearly,  at  Easter^  ^d. ;  and  for  every  acre  lected  by 
of  pasture  hay,  yearly,  at  Easter^  Sd.  in  lieu  of  the  tithe  of  hay,  clover,  J^^^ 
and  other  artificial  grasses ;  for  every  milch  cow  and  calf,  yearly,  at  cannot  be 
Easter^  ^cL,  and  for  every  heifer  and  calf,  yearly,  at  Easter^  the  sum  ^Jl^"* 
oiSd.  in  lieu  of  tithes  of  calves  and  milk ;  and  for  every  foal  and  without 
colt,  yearly,  at  Easter^  the  sum  of  1^.,  in  lieu  of  tithes  of  foals  ^!^.  ^ 
or  colts;   and   also  for  every  barren    and  unprofitable  cow,  the  collector  of 
sum  of  2(f.,  in  lieu  of  tithe  of  agistment  of  barren  and  unpro-  that  time 
Stable  cows;  for  every  hogshead  of  cyder,  yearly,  at  Easter j  the  ^V|^^ 
sum  of  ScL ;  and  for  firuit,  including  hoard  apples,  yearly,  sXEaster^  lesace  of  an 
the  sum  of  Id.^  in  lieu  of  tithes  of  apples,  pears,  and  other  firuit;  ^l«*>»^ 

cai  oofpont* 

for  every  garden  and  herbs  growing  therein,  yearly,  at  Easter^  the  tion  aggn. 
sum  of  I  ^  in  lieu  of  the  tithe  of  garden  stuff.     The  defendants  ten-  SSwntfie 
dered,  amongst  other  evidence,  a  book  purporting  to  have  been  the  rectory  ba. 
account  book  of  a  former  tithe  collector,  in  the  years  1752,  1758,  ^^^^^^ 
and  1754.     A  witness  stated,  that  this  book  appeared  to  be  in  the  mentain 
handwriting   of  one  Robert  Beale^  with  whose   handwriting   he  bcmot*" 
was  well  acquainted ;   and  he  and  other  witnesses  had   been  in-  purporting 
formed  that  R.  Scale  was  the  tithe  collector  of  T.  Heathfield^  who  counts  fur. 
was  proved  to  have  paid  rent  to  the  college,  and  was  therefore  sup-  lu^hcd  ^ 
posed  to  have  been  at  that  time  the  lessee  of  the  rectory;  the  book  their  mem. 
came  from  the  possession  of  «7.  Beale  the  son  of  Robert  Beale.  ^  ^* 

■^  ployed  to 

collect  the  tithes,  and  appearing  to  be  approfed  and  settled^  are  admissible  in  evidence.  The  statutes 
of  the  body  enjoining  the  app^tmcnt  of  collectors,  together  with  the  internal  evidence  of  the  docu- 
ments, and  their  coming  out  of  the  proper  custody,  held  suflBcient  proof  that  the  accounting  parties 
were  really  collectors*  Modus  o(  4tL  for.  every  milch  cow  and  calf,  and  Sd,  for  every  heifer  and  call^ 
in  lieu  of  the  tithes  of  calves  and  milk,  bad.  Modus  of  3d,  tor  every  hogshead  of  cyder,  and  Id, 
for  fruit,  in  lieu  of  the  tithe  of  apples,  pears,  and  other  fruit,  bad.  It  is  the  duty  of  a  court  of  equity 
to  decree  tithes  in  kind,  when  satisfied,  that  the  modus  set  up  is  either  bad  in  law,  or  that  it  has  not 
immemorially  existed.  An  issue  is  not  to  be  directed,  unless  there  be  reasonable  doubt  as  to  the  fmctp 
and  when  it  depends  on  evidence,  the  effect  of  which  can  be  better  ascertained  by  a  jury. 

tithes  of  pigs,  geese,  and  eggs,  arising,  &c.  dur-  moduses  of  sums  in  gross,  as  laid  in  the  answer^ 

ing  the  vicar's  Incumbency,  (as  before^)  but  with-  were  bad.     Also  an  account  as  to  all  tithes  of 

out  any  further  annual  payment  hay,  hemp,  and  flax,  and  of  pigs,  geese,  and  eggs^ 

Sir  Samuel  Romiily,  Leach,  and  He^fs,  tor  the  from  June  24,  1806,  and  Snm  certain  of  the  ae- 

plaintiffs.  fendants  an  account  of  the  tithes  of  gardens,  and 

Jfart  and  Bell,  for  defendants.  of  ducks,  apples,  and  bees,  and  of  what  was  du9^ 

The  ^{aster  of  the  RoUs  deteonined,  that  the  tot  Easter  tiSannfp  from  £aster  1809. 
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1 822 1  •         Hoitie  and  Boteler^  for  plainli£&|  oljected  to  the  reception  of  this 
gf^^^       book,  on  the  ground  of  there  being  no  sufficient  proof  of  its  being 
V.         Beak's  hand  writing,  or  that  he  was  the  collector. 
^^'  Wetherelly  Heald,  MerivaUj  and  Wakefield^  for  the  defendants. 

The  Master  of  the  Rolls —  It  would  have  been  more  satis&ctory 
if  the  witness  had  proved  that  he  had  seen  Beale  write;  but  I  think 
there  is  reasonable  proof  that  the  book  is  in  his  handwriting ;  still 
it  appears  to  me»  that  there  is  not  enough  to  warrant  the  court 
in  receiving  it  as  evidence.  The  foundation  for  the  admissibility 
of  this  species  of  evidence,  is  to  be  had  by  ascertaining  clearly  the 
character  filled  by  the  writer.  Though  the  cases  have  gone  a 
great  way  in  favor  of  rectors,  in  making  the  books  and  papers  of 
tlieir  predecessors  evidence  for  them,  yet  in  all  these  cases -the  first 
p<Mnt  is  to  prove  the  character  of  the  individual  who  wrote  them ; 
if  you  fail  in  tfais»  they  cannot  be  evidence.  If  the  writings  of  per- 
sons not  invested  with  the  proper  characters  were  received,  nothing 
could  be  more  dangerous  to  pn^rty.  Suppose  that  Beale  was 
not  the  person  authorized  to  collect  the  tithes,  but  nevertheless. 
Sapn847.  had,  for  some  purpose,  made  these  entries.  In  Jones  v.  Waller j  I 
suppose,  there  must  have  been  found  by  some  evidence,  that  the 
book  was  written  by  a  collector;  when  you  fix  him  with  that 
character  his  entries  become  evidence;  and  the  principle  is  the 
same  with  stewards'  books  (a);  and  in  the  case  of  the  midwife's  me- 
morandum, {b)  The  character  of  a  tithe  collector  is  a  private  one; 
it  may  or  may  not  exist,  and  is  not  like  those  public  dKces  which 
have  been*  alluded  to,  and  which  must  exist,  and  with  respect  to 
which  you  may  therefore  presume  that  a  person  who  acts  in.  them 
has  been  appointed.  Here,  on  the  contrary,  you  have  first  to 
raise  the  character  into  existence,  and  then  to  prove  that  this 
person  filled  it.  Cases  have  been  cited  of  acting  in  a  public 
charactef^  having  been  held  evidence  against  the  party  of  his  hold- 
ing that  character,  and  sometimes  against  third  persons ;  but  there 
is  no  instance  where  that  has  been  extended  to  private  situations. 

On  the  part  of  the  plaintiff  some  ancient  parchment  rolls  were 
produced,  purporting  to  be  the  accounts  of  the  collection  of 
the  tithes  of  Woodbury^  by  proctors  appointed  by  the  college, 
for  thirty-six  different  years,  between  the  years  1401,  and  1495. 
The  reception  of  these  documents  was  objected  to. 

The  Blaster  of  the  Bolls  —  This  question  is  one  that  has  pro- 
perly given  rise  to  a  considerable  extent  of  argument.  Here  we 
have  a  question  relating  to  spiritual  possessions ;  and,  therefore,  ar- 
guments deduced  from  the  rules  of  evidence  as  to  other  property 

(a)  Doe  and  Webber  v.  Thynne,  10  East,  206. 
(*)  Miikam  ▼•  JUdgway,  10  EagC,  109. 
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do  not  apply,  as  it  depoids  upon  the  law  whidi  governs  the     1821  • 
evidence  as  to  tithes,   the  sulject  matter  of  this  suit.  *  It  is  at-      ^^^^ 
tempted,  on  the  part  of  the  defendant,  to  n)ake  out  an  immemorial       jr. 
usage  of  a  fixed  payment  for  tithes  against  the  common  law  right 
of  the  rector,  and  direct  and  positive  evidence  for  a  considerable 
period,  and  evidence  of  reputation,  which  in  these  cases  is  pro- 
perly received;  for  a  longer  period  has  been  given,  shewing  that 
this  fixed  payment  has  existed  as  far  back  as  we  can  go ;  from 
which  it  is  to  be  presumed,  that  it  has  always  existed  since  the 
time  of  legal  memory.     But  if  it  can  be  shewn,  that  at  any  time 
between  that  period  (the  year  1289)  and  the  present,  another  pay- 
ment has  been  made,  it  will  establish   that  the  fixed  payment^ 
although  it  may  have  lasted  for  a  considerable  time,  has  not  been 
immemorial;  and  the  question    is,   whether  that  which   is  now 
tendered  is  not'  proper  evidence  to  meet  the  case,  partly  of  direct, 
and  partly  of  presumptive  evidence,  that  is  made  by  the  defendants* 
These  rolls  are  thirty-six  in  number,  and  purport  to  bear  date 
about  four  centuries  ago,  and  extend  over  a  period  of  nearly  a 
century:  they  come  out  of  the  custody  of  this  corporation  of  vicars 
choral,  and  purport  to  be  the  accounts,  annually  rendered  to  them 
by  the  proctors  for  each  year,  of  the  tithes  received  by  them  as 
their  proctors.     Now,  first,  with  respect  to  the  existence  of  the  cha- 
racter of  proctor.    It  is  in  evidence,  that  the  rectory  was  granted 
to  the  vicars  by  a  charter  almost  coeval  with  the  time  of  legal  me- 
mory (between  the  years  1191  and  1203);  they  were  then  a  corpo- 
ration  aggregate,  composed  of  ecclesiastics;  for  the  ground  on 
which  the  corporation  was  recited  to  have  been  made,  was  their  pe- 
culiar assiduity  in  the  performance  of  ecclesiastical  duties.     Now 
in  the  charter  we  find  an  obligation  cast  upon  them  to  appoint 
annually  proctors  to  receive  the  tithes  for  them ;  this  being  made  a 
matter  of  duty,  and  being  also  the  only  convenient  mode  in  which 
the  collection  could  be  made,  we  must  presume  that  they  did  ap- 
point proctors;  the  existence  of  the  character  does  not  admit  of 
doubt.     It  is  quite  dissimilar  from  the  question  as  to  R.  BedU^s 
'books.     Here  it  was  a  positive  duty  to  appoint,  and  a  corporate 
body  could  not  itself  collect ;  and,  therefore,  the  existence  of  the 
officer  is  proved,  both  by  the  nature  of  the  body  and  the  duty 
prescribed  to  them.     The  rolls  also  come  out  of  their  own  archives. 
'  In  the  other  instance  there  is  an  absence  of  all  these  circumstances. 
Supposing  then,  the  persons  de  facto  to  have  existed.    With  re- 
spect to  the  documents,  it  is  objected  tiiat  they  are  not  the  originals 
by  which  the  proctor,  as  he  went  round,  actually  collected;  but 
how  does  that  signify?    They  were  still  accounts  rendered  by  him. 
It  is  not  necessary,  in  any  case  of  collectors'  books,  to  produce  the 
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IBSl*  verjr  paper  that  he  collected  by.  The  f^'inciple  ia^  that  the  eotrj 
^^^  is  made  by  an  individual  conversant  of  the  fiurt,  at  a  lime  whea 
▼•  it  was  not  in  dispute,  having  no  interest  to  make  a  fidse  entry,  and 
making  one  tending  to  charge  himsel£  It  is  on  this  principle 
that  entries  in  stewards'  books  arereceived,  and  not  from  their  being 
actually  cotemporary  with  the  transaction.  It  is  the  same  with  the 
entries  by  the  attorney  and  the  midwife,  in  the  cases  referred  to. 

It  is  then  objected  that  these  rolls  are  accounts  that  passed  be- 
tween two  parties ;  the  body  at  large  on  the  one  band,  and  the  in^ 
dividual  collector  on  the  other.  Be  it  so ;  but  still  they  were  the 
collector's  accounts  of  the  items,  the  entries  were  his,  and  the 
others  were  passive,  except  in  receiving  and  checking  him,  (refer- 
ring to  the  final  words  of  the  accounts,  sic  quieti  recessenmtf  or  sic 
quietus  recessitf  importing  a  discharge  to  the  proctors,  written  in  a 
different  character  or  ink  from  the  body  of  the  account.) 

Another  objection  is,  that  the  proctors  were  members  of  the 
body ;  that  feet  is  not  disputed,  as  it  is  to  be  feirly  collected  from 
these  documents,  that  in  most  instances,  if  not  in  all,  it  waa  the 
case.  But  what  di£ferenoe  does  that  make?  the  profits  were  to  be 
distributed  equally ;  the  collector,  therefore,  as  a  member  of  the 
body,  had  an  interest  to  the  extent  of  a  twenty-fourth  part  of  the 
actual  receipt;  but  on  the  ofih&c  side,  his  interest  extended  to  the 
actual  amount ;  could  he  then  be  suspected  of  wrongfully  setting 
down  from  interested  motives,  what  he  had  not  received,  in  order 
that  he  might  by  charging  himself  with  24/.,  recover  IL  back  again  ? 
He  had  an  interest  direcdy  against  every  entry.  If  the  entries  are 
made  by  one  on  whom  there  was  nothing  operating  to  make  him 
felsely  charge  himself,  the  diflSqilty  of  getting  evidence  afbr  a 
great  length  of  time  has  induced  tlie  courts  to  receive  them ;  that 
applies  to  these  entries,  even  if  the  proctor  was  a  member  of  the 
body ;  but  if  in  any  of  the  instances  he  was  not,  then  they  M 
within  the  common  case  of  stewards'  books. 

There  is  another  ground  for  receiving  these  rolls.  Suppose 
them  to  be  the  accounts  of  the  corporation,  and  not  of  the  collector; 
then  the  question  arises,  whether  with  respect  to  entries  relating  to 
tithes,  an  ecclesiastical  corporation  aggregate  is  distinguishable 
from  a  corporation  sole;  and  if  entries  made  by  the  latter^  are  re- 
ceived as  evidence  as  to  tithes,  is  there  any  principle  on  which  it 
can  make  a  distinction,  whether  the  corporation  consists  of  one  or 
many  ?  both  are  ecclesiastics,  both  owners  of  tithes,  and  both  have 
temporary  interests  only.     How  can  they  be  distinguished  ? 

Thus  there  are  two  principles  independent  of  the  authorities  in 
favour  of  the  evidence;  first,  that  they  should  be  received  as  the 
entries  of  the  proctors. 
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The  cftie  befcm  Lord  EOenborongh  {a\  loos^  md  iniperfect  as  1821. 
the  note  of  it  is,  is  directly  in  point  to  prove  that  the  circumstances  i^iorT' 
of  the  entries  being  made  bjr  one  of  the  members  of  the  body,  makes 
no  difference;  though  upon  a  question  of  disputed  tide,  and  not  of 
tithes.  (6)  It  is  never  enquired  whether  the  steward  had  any  inte- 
rest in  the  amount,  either  by  receiving  a  poundage  or  in  any  other 
way,  as  the  proctor  acted  individually,  and  not  in  his  corporate 
character,  hb  being  aroember  of  the  body  is  of  no  consequence; 
no  case  has  been  proved  where  it  was  so  considered ;  and  if  we  look 
to  the  set-off  of  the  opposite  interests,  the  preponderance  being 
against  making  fidse  charges,  reduces  him  to  the  situation  of  any 
other  proctor  or  collector. 

Now,  consider  it  the  other  way,  as  the  account  made  out  by  the  At  lo  the 
corporation.  It  is  admitted  that  the  entries  of  a  rector  or  vicar  are  upoowhidi 
evidence  for  or  against  his  successors.     It  is  too  late  to  argue  upon  ^^"^  * 
that  rule,  or  upon  what  gave  rise  to  it,  whether  it  was  die  cursus  Tiau-'s 
Scaccariij  the  protection  extended  to  the  clergy,  or  the  peculiar  ^!^^^ 
nature  of  the  property  in  tithes.     It  is  now  the  settled  law  of  the  evidence  for 
land.    It  is  not  to  be  presumed  that  a  person  having  a  temporary  ^^^^ 
interest  only,  will  insert  a  fidsehood  in  his  book,  from  which  he  >on-    Qm% 
can  derive  no  advantage.     Lord  Ketyon  has  said,  that  the  rule  is 
an  exception ;  and  it  is  so^  for  no  other  proprietor  can  make  evi- 
dence fer  those  who  claim  under  him,  or  for  those  who  claim  in 
the  same  right,  and  stand  in  the  same  predicament.    But  it  has 
been   the  setded  law  as  to  tithes,    as   far  back  as  our  research 
can  reach.     We  must,  therefore,  set  out  from  this  datum;   and 
we  must  not  make  comparisons  between  this  and  other  corpor- 
ations.   No  corporation  sole,  except  a  rector  or  vicar,  can  make 
evidence  for  his  successors.    It  is,  therefore,  of  no  consequence, 
what  the  law  may  be  as  to  other  corporation  books  that  do  not 
relate  to  tithes.    The  question  is  reduced  to  this :  whether,  when 
tithes  are  the  subject  matter  of  dispute,  there  is  any  difference  be- 
tween a  corporation  of  one  and  of  many  ?  no  authority  having  been 
dted,  where  such  a  distinction  has  been  taken,  or  even  where  the 
case  of  a  lay  impropriator  has  been  distinguished.     It  is  said,  diat 
a  vicar  in  general  may  be  trusted,  because  he  has  no  inducement  to 
fabricate ;  that  argument  applies  equally  to  those  vicars  who  have 
only  life  interests.  On  what  principle  can  it  be  said  that  he  shall  be 
'  trusted  when  alone,  but  not  when  he  is  one  of  many  ?  With  respect  Whether 
'to  the  case  of  a  lay  impropriator  in  fee,  it  is  not  the  question  here ;  ^  booi^ 
he  certainly  may  be  suspected,  as  he  has  a  permanent  interest,  and  <^  «  ^y- 

(a)  Cited  in  argument  from  FbiUipps't  End.    menti  then  produoedy  that  the  persons  rendering 

SOS.     Sdedit  the  accounts  were  members  of  the  abbey  (ot 

^  (6)  On  a  subsequent  day,  his  Honour  men-     ITetfrnmHtfr),    from    the  circumstance  of  their 

tioned,  that  he  had  made  enquiries  conceriking  ^  being  mentioned  sometimes  as  Jra^er  and  some- 

that  case,  and  found  that  it  appeared  by  tfaie  docu-    times  as  monaekut. 
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1821.     might  be  making  evidence  for  his  beirg.    But  in  thts'case  and  that 
^^       of  a  vicar  it  is  di&rent ;  for  though  in  both  these  cases  the  corh 
▼•         poration  continues,  yet  it  is  composed  of  unconnected  individuab. 
The  man  who  dies  transmits  no  interest  to  his  representatives.     It 
impropria.    is  to  be  observed,  that  ail  the  cases  are  the  same  way :  in  all  of 
tithes  re^^   them  the  evidence  was  received.     It  is  doubted,  whether  in  the 
cetTed,  are    anonymous  case  in  Bunbun/  (46.)  and  Finer  (b.  73.)  the  books  were 
thoee claim-  those  of  the  impropriator  himself  or  of  his  collector;  but  it  cerr 
Lo^  under    tainly  purports  to  have  been  his  own  book,  for  it  is  put  upon  the 
same  principle  as  a  vicar's  book ;  but  if  it  had  been  the  book  of  a 
steward,  or  of  any  third  person,  it  would  have  been  received  upon 
the  general  law ;  and  Lord  C.  J.  King  would  not  have  spoken  of 
the  ctdrsus  Scaccarii,  which  would  then  have  had  nothing  to  do  with 
it.     It  seems,  therefore,  to  have  been  decided  in  the  Exchequer  and 
at  nisi  priuSf  that  the  books  of  a  lay  impropriator  were  to  be  re- 
ceived in  the  same  way  as  those  of  a  vicar  or  rector.    It  is  not  new 
to  treat  the  lay  and  ecclesiastical  rector  in  the  same  way ;  we  know 
that,  notwithstanding  the  many  ingenious  arguments  against  it,  the 
lay  rector  has  the  same  privileges  as  the  ecclesiastical,  Mrith  reapect 
to  prescription  in  non  decimando. 
Sopn  1S15.      In  lUingworth  v.  Leigh^  the  entries  were  made  by  the  lessee  of  th^ 
impnqmate  rector ;  they  were  not  received  upon  the  principles  of 
the  general  law  of  evidence,  for  unquestionably  entries  made  by  a 
lessee  could  not  be  received  in  general ;  he  could  not  make  evi- 
dence for  his  landlord.    The  reason  why  they  were  received  wa% 
that  it  was  on  the  subject  of  tithes ;  the  decision  could  not  be  re- 
ferred to  any  other  principles ;  that  was  the  case  of  an  impropriator 
in  fee,  who  was  put  in  this  respect  on  the  same  footing  as  a  vicar. 
In  other  cases  in  GwiUim  the  subject  was  much  discussed,  and  the 
doctrine  generally  admitted.     In  the  Hortichurck  case  it  was  much 
argued,  but  there  the  accounts  were  kept  by  a  baili£f  resident  on  the 
&rm ;  and,  therefore,  would  have  been  evidence  even  .if  it  had  not 
Supr«i779.  been  a  question  relating  to  tithes.     The  case  oiDuUen  v«  Michd{a\ 
bears  upon  this  as  being  a  case  of  mutual  accounts  examined  on 
Suprai7S8.  both  sides,  and  so  does  Manby  v.  Curtis,  (i)     These  rolls  are  of  the 
description  of  the  collector's  receipts  in  the  latter  case.     They  are 
accounts  with  the  principals.     I  think,  then,  that  they  ought  to  be 
received;  1st,  on  the  same  principle  as  vicar's  books;  2dly,  on  the 
other  ground,  which  would  apply  even  if  this  were  not  a  question 
as  to  tithes ;  namely,  that  they  are  the  accounts  of  a  collector  charg- 
ing himself. 

The  defendant's  counsel,  as  one  ground  for  directing  an  issuer 
urged,  that  by  tendering  a  bill  of  exceptions,  the  question  of  the  ad- 


(a)  4  Dow'g  P.C.  297.     2  Pri.  284.  {b)  1  Pri.  229. 


CASES.  40M 

missibilitj  of  the  rolls  in  evidence^  might  be  put  upon  the  re<x>rd ;     182L 
in  answer  to  whidi,  BuUen  v.  Michdl  {a)  was  cited;  where  the  ma*      ^^  - 
jority  of  the  court  of  Exchequer  held,  that  a  bill  of  ^ceptions  was         v. 
not  r^ular  in  an  issue  out  of  a  court  of  equity.  ^' 

On  the  question  of  evidence,  in  addition  to  the  arguments  pre- 
viously o£^-ed,  it  was  contended,  that  by  comparing  the  opposite 
interests  of  the  individual  vicar  who  was  tx>lIector,  i^  appeared  that 
the  balance  was  in  iavour  of  augmenting  the  revenue.  His  interest 
as  proctor  was  only  for  one  year;  whereas  he  enjoyed  for  life  a 
twenty-fourth  share  of  the  revenue^  when  the  number  of  vicars  was 
full,  and  more  when  there  were  vacancies,  or  when  any  were  non- 
resident, they  being  then  excluded. 

^     The  Master  of  the  RoHs.  —  The  plaintiff  having  proved  his  title 
as  rector,  the  onus  of  proving  that  it  is  not  to  be  followed   by  ** 

the  usual  consequences  lies  on  the  defendants.  For  this  purpose, 
it  is  not  enough  to  establish  a  customary  payment  subsisting  fcMr 
a  long  period  of  time;  that  is  not  disputed.  The  point  on  which 
they  are  at  issue  is,  whether  the  rector  is  bound  for  ever  by  this 
money  composition;  which  depends  not  upon  its  actual  payment, 
but  upon  its  antiquity.  There  is  no  deed  prior  to  the  IS  EUz, 
nor  any  evidence  of  such  a  deed.  It  is,  therefore,  necessary  for  the 
defendants  to  prove  the  usage  to  be  immemorial,  to  raise  the  pre- 
sumption of  an  agreement  between  the  proper  parties,  the  patron, 
parson,  and  ordinary.  If  they  fail  in  proving  this,  the  rector  is  not 
bound.  I  just  notice  here,  a  very  extraordinary  case,  which  one  is 
Burprised  to  find  in  the  books;  it  is  that  of  Sansom  v.  Shaw^  where  Supra sos. 
a  learned  serjeant  is  represented  to  have  contended  that  with 
respect  to  modusy  the  tima  of  l^al  memory  did  not  mean  the  time  ' 
of  Rick.  1.;  and  he  seems  to  have  received  some  encouragement 
'from  the  court  There  must  be  something  incorrect  in  the  report ; 
it  certainly  is  not  law. 

Now,  in  this  case,  the  defendants  allege  several  customary 
•payments.  The  first  is,  for  every  acre  of  meadow  hay,  yearly,  at 
Easter,  4td,  and  for  every  acre  of  pasture  hay,  yearly,  at  Eastetf  Sd. 
in  lieu  of  the  tithe  of  hay,  clover,  and  other  artificial  grasses. 
1  do  not  recollect  any  instances  of  this  sort  of  double  modus  for 
hay,  dividing  it  into  kinds,  and  paying  ^d.  for  one,  and  Sd.  for  the 
other;  and  the  witnesses  are  not  quite  consistent  upon  it.  The  term 
pasture  hay,  I  observe,  is  drcqpped  in  the  evidence;  they  say  that  4J. 
was  paid  for  meadow  hay,  and  Sd.  for  other  hay ;  and  one  witness 
states,  that  he  does  not  know  which  sum  has  been  paid  for  each 
sort  respectively.  This,  however,  would  not,  perhaps,  be  a  de- 
cisive objection,  though  it  is  of  importance  to  the  rector  that  he 
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1891.     should  not  be  left  in  any  dotibt,  as  to  what  each  payment  applies 

"~~~   to;  he  is  entitled  to  know  clearly  when  he  is  to  have  4^1^  and  whea 

T.        Sd.;  if  that  is  left  in  uncertainty  he  demands  it  at  his  peril.     But 

-^^       this  might,  perhaps,  be  sufficiency  cleared  up,  if  it  were  sent  to  an 

issue* 

But  the  next  modus  is  op^i  to  more  objection;  tar  every  mildi 

cow  and  cal^  ^d^  and  for  every  heifer  and  cal^  Sd^  in  lieu  of  the 

tithes  of  calves  and  milk*    This,  1  suppose,  is  meant  to  cover  the 

The  union   tithes  of  all  the  calves  and  milk  on  the  farm.    But  the  union  of  two 

^ig^acAj     articles  that  are  distinctly  tithable  in  one  customary  payment  is  al- 

titiMbiein    ways  objectionable.    There  cannot  be  a  payment  of  one  thing  in 

fauidwajB     lieu  of  another  that  is  distinct     Now,  the  tithe  of  milk  and^ves 

^^^<^^><^     are  quite  different;  the  latter  are  subject  to  the  rules  that  govern 

the  tithing  of  animals.     The  right  attaches  when  they  are  bom; 

but  milk  is  tithaUe  each  day,  according  to  a  certain  rule;  it  must 

be  taken  on  the  spot  where  the  animal  is  milked,  and  is  equally 

done  whether  there  is  or  is  not  a  calf.     How  then  can  one  paym^t 

cover  both?    The  consequence  would  be,  that  cows  mi^t  be 

introduced  without  calves,  the  rector  would  then  be  entitled  to 

nothing,  and  yet  would  be  precluded  from  the  tithe  of  milk.    If  it 

be  said,  that  in  sijph  a  case  the  modus  does  not  apply,  then  they 

have  claimed  too  general  an  exemption;  it  ought  to  have  been* 

mote  correctly  stated.    The  modus  for  the  agistment  pf  cows  I  do 

not  see  any  objection  to  in  point  of  law ;  but  it  is  singular,  that  when 

the  right  to  agistment  tithe  must  have  extended  to  various  animals, 

there  should  be  a  modus  in  the  solitary  instance  of  cows,  but  not  in 

any  other. 

The  next  modus  is  void  on  the  face  of  it,  at  least  as  it  is  applied : 
for  every  hogshead  of  cyder  Sd.  If  we  are  to  understand  that  tolie 
for  cyder  only,  it  is  not  the  question  in  the  cause.  The  plaintiff 
does  not  claim  tithe  of  cyder;  nor  am  I  aware  that  any  such. tithe 
is  known  to  the  law.  It  is  a  manufactured  article,  and  the  reitor 
can  claim  the  raw  material  only,  except  where  custom  makes  a  dif- 
Supfm535.  ference.  In  Edgerton  v.  FoUet^  a  modus  of  id.  for  every  hogshelid 
of  cyder,  in  lien  of  the  tithe  of  orchard  fruit,  was  held  to  be  void. 
If,  therefore,  this  modus  is  to  be  understood  in  the  manner  in  which 
the  witnesses  state  it,  namely,  as  in  lieu  of  apples  and  fruit,  then, 
according  to  that  case,  and  on  every  principle,  it  is  bad  in  pomt  of 
law ;  for  the  consequence  would  be,  that  if  they  made  no  cyder,  the 
rector  would  have  no  tithe  of  apples ;  and  a  miodus  leaving'  it  to  the 
<q>tion  of  the  fanner  by  not  manu&cturing  the  raw  material  to  ex- 
clude the  rector  from  bis  common  law  right  m^ddng  it  perfectly  tm- 
certatn,  is  neces^rily  bad.  {a)  .  ,     ?<;' 
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The  next  is  for  fhiit,  induding  hoard  apples  in  lieu  of  tithe  of. 
apples,  pears,  and  other  frnit  I  own  I  was  surprised  to  see  in  the 
answer  this  extraordinary  combination,  a  payment  being  first  stated^ 
that  if  good  for  any  thing,  covers  apples ;  and  then  another  rnodxa 
for  hoard  apples,  so  that  there  are^two  moduses  for  the  same  article. 
Then  comes  a  modus  for  garden  stuff;  and  if  that  means  the  pro-, 
dace  of  gardens  generally,  it  includes  apples  again ;  the  first  modus 
is  not  confined  to  apples  made  into  cyder,  and  thus  there  are  three 
payments  for  one  article. 

The  evidence  in  support  of  these  moduses  is  partly  parol  and; 
partly  written.     The  witnesses  do  not  exactly  agree  with  each  other,* 
but  all  appeal  to  reputation  in  support  of  their  own  statements. 
This  shews,  that  though  evidence  of  that  'description  is  properly 
admitted,  yet  we  ought  to  be  extremely  careful  with  respect  to  it,: 
when  we  find  witnesses  differing,  and  yet  each  subjoining  to  his* 
statement  a  reputation  coinciding  with  his  own  opinion.     The  first 
written ,  evidence  consists  of  two  books  of  former  lessees, .  which; 
diew  the  actual  collection  of  the  tithes,  and  are  therefore  properly } 
admitted.     The  first  is  fi'om  Easter  1771  to   Easter  1772,  and: 
there  are  three  entries:  meadow  grass  ^d.^  land  grass  Sd^  cow; 
and  calf  4£L,  heifer  and  calf  Sef.,  vere  cow  2d.^  garden  and  fruit  Id.^  * 
Easier  dues  Sd*^  which  one  of  the  witnesses  supposes  to  cover  the . 
gardens;  also  cyder  id.  per  hogshead,  hoard  firuit  Id,  stating  a diis-' 
tinct  modus  for  hoard  fiiiit.    In  the  other  book  there  is  entered,  for 
every  acre  of  pasture,  and  arable  pasture  hay,  W.;  for  fruit,  in-., 
doding  hoard  apples,  on&>tenth  when  gathered,  and  when  sold  out' 
of  the  parish  one-tenth;  so  that,  if  this  book  be  correct,  it  destroys, 
the  modus  for  apples,  as  they  paid  tithe  in  kind  in  both  cases...  . 

In  addition  to  this  evidence,  two  .cases  in  the  Exchequer  have 
been  alluded  to.     These  decisions  are  certainly  not  evidencie,  the 
records  not  being  produced;  and  even  if  they  were  produce^,  it 
would  be  a  question,  whether  they  could  be  received,  the  xector 
not  having  been  a  party,  but  his  lessee  only.     But  if  admitted^ 
what  would  they  prove?     These  moduses  were  not  in  dispute;,  the' 
qpiestion  was,  as.to  the  mode  of  tithing  oats  and  barley,  and. there. 
moduses  were  admitted.     The  cases  cannot  be  stated  as. more  than> 
the  recognition  of  the  lessee,  that  he  thought ;  there  were  such 
moduses :  but  we  ai*e  to  consider  not  what  was  the  notion  of  any- 
modern  lessee,  but  what  was  the  usage  long  before. 

The  ecclesiastical  survey  does  not  fiimish  much  assistance;  it 
proves  too  joouch,  if  it  is  to  be  presumed  that  there  was  no  tithe  of. 
any  of  the  articles  not  mentioned;  for  there.is.no  express  mentioa 
of  tidies  of  hay,  milk,  or  calves;  yet  both  aides. admit  that  they  are 
titludde^  dbputing  die  manner  only,  with  respect  to  whieh  this 
givea  very  little  li^bt.    TImm  qi^t  have  been  other  artidi^  tith- 
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1891.  able;  and  we  do  not  know  what  is  indnded  in  aim  Jtiimk.  Tbe 
*  total  yalue  is  stated  at  Ml.  lis.  6d.  aceorcEng  to  the  tM,  die  av«r- 
a|;B  if  dboQt  ^lL ;  the  Taiiation  is  not  sack  as  to  prove  that  one  of 
them  must  be  incorrect;  the  survey  never  bdng  oonsUertd  asi 
exact  criterion  of  value.  As  to  tbe  mode  of  payment  it  is  toteliy 
silent.  It  was  not  requisite  in  the  sorvey  to  state  any  thing  mort 
than  the  value;  it  is,  therefor^  generalized,  mentioaii^  only  sona 
of  the  larger  articles^  as  garba  and  lana  ;  the  articles  now  ia  dispute 
were  then  of  comparatively  small  value,  die  hay  beii^,  on  an  aver* 
age^  only  50s.  per  amtum^  and,  therefore,  they  were  die  less  objects 
of  particular  notice  in  the  survqr* 

This  bdng  the  evidence  on  the  part  of  the  defendants,  have  tfaqf 
made  out  their  modases?  Some  of  thern^  as  I  have  obsen^ 
are  bad  in  point  of  law;  as  to  some,  there  is  coatxadidocy 
evidence;  with  respect  to  the  res^  there  is  evidence  of  the  actasl 
pernancy  of  the  tithes^  according  to  them,  for  a  consideraUe 
period  carried  further  back  by  the  evidence  of  reputation*  I  s^rsr 
that  we  ought  to  be  very  careful  in  disturbing  an  ancient  nsage; 
finr,  as  was  observed  by  Lord  Hardwiek€{a\  <^  parties  ad,  and 
purchases  are  made,  upon  the  faith  of  the  modiatSj"  and  all  thr 
property  in  the  parish«is  governed  by  the  siiAmting  rule  that  his 
been  suiflbred  to  prevail,  and  by  the  continuance  of  which  no  one 
is  injured*  Tbe  court  will  not,  therefore,  be  willing^  when  there 
is  contradictory  evidence,  itself  to  decide  against  a  long  established 
usage,  if  it  can  be  more  satisGu:torily  laid  before  another  tiibmiaL 
This  must  not,  however,  be  carried  too  far ;  it  is  not  to  be  assimibtad 
to  other  cases  of  usage ;  there  is  no  adverse  possession,  but  a  con^ 
stant  acknowledgment  of  titl^  by  pajrment  of  the  composition;  and 
though  the  composition  has  not  been  changed,  that  does  not  take 
away  tbe  power  to  change  it  Usage,  however,  and  long  enjoys 
ment,  though  not  to  be  pressed  as  positive  evidence  of  title,  is  en- 
titled to  considerable  weight.  It  is  carried  back  by  evidence  of 
payment,  and  by  reputation,  for  a  considerable  period ;  and  thai, 
if  not  contradicted,  is  a  &ir  ground  for  presuming,  that  it  has  ex« 
isted  from  the  time  necessary  to  give  it  validity ;  that  is,  from  die 
time  of  legal  memory. 

But  beyond  the  time  to  which  the  evidence  extends,  the  defen* 
dants'  ease  rests  upon  presumption  only ;  the  rector  then  produces 
the  accounts  of  the  proctors  in  the  fifteenth  century^  to  shew  what' 
die  state  of  things  was  then.  What  could  be  better  than  these 
important  documents,  to  f^i^ly  the  want  of  evidence  at  that  pesiod*' 
The  defendants,  however^  objected  t6  their  rec^tion;  and  diinh^ 
ing  die  subject  of  impcnrtance,  I  was  desirous  that  it  should  be 
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^ummeAf  and  thai,  if  posnUe^  any  new  Hg^t  mighl  bethrowh  IMh 
upon  it  But  I  sdll  thiidc  they  ought  to  be  admittedL  When  an  ^^ 
eanqaiiy  is  earned  back  to  such  a  remote  period,  the  dearth  of  evi^  ▼. 
denoe  nlttarally  leads  the  court,  from  its  desire  of  ascertainbg  the 
trudi^  rather  to  let  in  than  to  exclude  what  b  offered,  taking  care 
always  not  to  exceed  the  bounds  of  legal  rules*  These  documents 
possess  those  quaUfications  which  always  make  the  declaration  of 
deceased  persons  evidence ;  namdy,  that  diey  were  persons  haying 
a  competent  knowlec^^e,  or  whose  duty  it  was  to  know,  having  no 
tnotive  to  make  a  felse  representation,  and  their  written  declaratkm 
being  directly  at  variance  ^th  their  only  interest.  Such  declar- 
ations are  universally  evidence,  as  in  the  cr^es  of  the  entries  made 
by  the  attorney  or  the  midwife.  The  principle  has  even  beeti  ^ 
plied  to  a  letter  written  by  a  third  person,  and  recognised  and  pre* ' 
served  by  the  individual  to  whom  it  was  addressed,  who  bad  A 
contrary  interest,  (a)  This  principle  was  much  discussed  by  Lord- 
jBBenborou^,  in  Higfumi  v.  Bidgway  (i),  after  reviewing  the  case 
in  Strange  (c)^  where  the  entry  by  an  attorney  in  his  book  of  a 
sum  charged  and  paid  for  prqmring  a  surrender  was  admitted*' 
He  states,  that  in  the  case  before  him,  **  the  entry  made  by  the 
party  was  to  his  own  immediate  pr^diee,  when  he  had  not  only- 
no  interest  to  make  it,  if  it  were  not  true,  but  he  had  an  interest 
the  other  way,  not  to  discharge  a  claim  which  it  appeared  from 
other  evidence  that  he  had ;"  and  he  was  therelbre  of  opinion,  that 
it  ought  to  be  received.  The  rest  of  the  court  concurred  in  that 
opinion^  and  though  Mr.  Justice  BayUy  sul^oined  as  an  addi-' 
tional  circumstance  necessary  to  make  the  entry  evidence^  that  die 
party  writing  it  might  have  been  examined  to  the  fact  in  hi^  liffe^ 
time,  yet  none  of  the  three  other  judges  add  that  qualification;  and 
Mr.  Justice  Bayley  himself,  in  a  subsequent  case  [d\  states  the  ruTe^ 
to  be,  *^  that  if  a  party  who  has  knowledge  of  the  fact  make  an 
entry  of  it,  whereby  he  charges  himself,  or  discharges  anoiiref 
upon  lirhom  he  would  otherwise  have  a  claim^  it  is  admissible  in 
evklence.*'  This  is  a  corrected  statement  by  himseH^  in  which^ 
afier  fhrther  consideration,  he  lays  down  the  rule  in  die  same  man^^ 
ner  with  the  other  three  judges,  and  in  terms  applying  exactly  to 
the  present  case. 

This  being  the  general  principle,  is  diere  any  sound  distinction 
to  be  taken  from  the  circumstance  of  the  persons  making  the  en« 
tries  being  members  of  the  Coll^  ?  It  is  said  that  they  had  a  per*- 
ittanent  interest  in  making  the  entry,  and  a  temporary  only  on  the 
other  side»     But  observe,  by  the  entty  the  party  charges  himself^ 


(a)  Jloe  ▼.  RawUngs,  7  East,  379.  {h)  10  East,  109 

(•)   H^arren  r.  Greville,  2  Stnu  1199.  {d)  Doe  y.  Robson^  15  £An,  tiS, 
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>j^^»      with  IMS.    His  ihterest  would  certainly  lead  him  the  oth^  way  in- 
53^^       that  particular  transaction,  and,  therefore,  credit  is  given  to  him.' 
^^        Nor  can  he  have  any  'motive  of  interest  acting  upon  his  mind  tO' 
induce  him  to  falsify  it;  for  though  he  has  a  permanent  interest  in* 
the  tithes,  yet  he  could  never  derive  any  benefit  from  the  entry.    It* 
could  not  be  evidence  for  him ;  if  any  question  arose  during  his  lifii, 
it  would  be  an  objection  that  it  was  made  by  himself,  and  it  cannot 
be  supposed  that  he  was  anticipating  contests  afier  his  death.' 
Therefore  there  is,  in  &ct,  no  set  off  of  interests ;  the  interest  is  all' 
one' way ;  then  how  does  it  differ  from  the  ordinary  cases?    In  the 
case  before  Lord  EUenborough^  respecting  TothiU  Fields^  the  same* 
objection  was  made,  but  he  had  no  difficulty  in  over-ruling  it. 

If  we  compare  these  with  stewards'  accounts  in  general,  they  are' 
evidence  of  much  more  importance;  consider  the  duty  that  the; 
proctors  had  to  perform,  knowing  that  they  were  to  be  accountaUe, 
and  their  accounts  subject  to  revision,*  and  being  passed  with  exact  > 
forms,  similar  to  those  by  which  the  crown  accounts  are  passed  in 
the  Exchequer,  before  the  proper  officers,  with  a  quietus  given  at 
the  end  of  them.  It  Ls  said  they  are  only  copies  made  up  from 
other  papers,  that  are  the  same  with  the  accounts  in  the  Exchequer; 
they  ate  the  joint  documents  of  both  parties,  and  they  are  not  die- 
less  the  accounts  of  the  accountant,  because  they  are  checked  by 
the  <!iither  party.  They  are  the  more  solemnly  prepared  and  as-* 
sented  io^  and  are,  therefore,  the  more  to  be  dqpended  upon.  Oiie- 
circumstance  I  wished  to  know,  whether  they  were  to  be  considered 
as  perfect  without  being  signed  and  sealed.'  I  have  enquired,  and- 
I  find  that  the  records  in  the  Exchequer  have  nothing  of  the  kind,* 
bUC  end  like  these,  with  sic  quietus  recessit. 

Ob  thb  ground  alone,  I  think,  these  documents  are  admissible;* 
add  with  respect  to  the  other  ground,  I  am  strongly  inclined  to 
think,  that  no  distinction  exists  between  a  corporation  sole  and  ag- 
gregate; and  that  though  corporation  books  are  not  evidence  on 
other  subjects,  yet  they  may  be  on  this.  The  case  of  an  impro- 
priator in  fee,  it  may  be  said,  is  distinguishable,  as  he  has  a  per- 
manent interest;  but  if  there  was  at  the  time  an  absence  of  all 
prospect  of  litigation,  and  it  does  not  appear  that  any  advant^ 
could  be  gained  by  the  entries,  I  cannot  see  why  the  rector's 
books,  which  are  received  when  the  rectory  belongs  to  an  indi- 
vidual, should  not,  when  it  belongs  to  several,  having  only  the 
same  extent  of  interest.  All  the  cases,  lUingworth  v.  Leigif  aiid 
those  in  Bunbuty  and  Finer  are  the  same  way,  and  seem  to  me,  if 
it  were  necessary  to  have  recourse  to  them,  strongly  to  estaUidi 
the  admissibility  of  the  evidjnce  on  the  second  ground;  but  on  the 
first  ground  I  think  it  clear  that  it  would  be  iinpossible  to  rgect  it. 
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r  -  Then  if  tbes6  documents  be  properly  received^  their  eAsd  is  1331. 
next  to  be  considered:  much  learning  and  ing^iuitjr  has  been  j^.^.^j~' 
.exercised  upon  them,  and  I  cannot  think  that  this  part  of  die  sub-  jr- 
ject  is  not  one  which  the  court  is  bound  to  investigate,  and  to 
which  it  must  apply  its  own  judgement*  It  cannot  be  its  duty  to 
transfer  the  consideration  of  these  numerous  records  in  an  un- 
known and  antiquated  language  to  a  tribunal,  which,  however  ex'^ 
cellent  it  is,  in  determining  the  efiect  of  parol  evidencet  must,  with 
respect  to  the  import  of  written  documents,  take  iwwkrmk  fyom  the 
judge«  As  to  directing  an  issue  to  determine^  dM^^^qnaatioa  of 
evidence,  it  would  be  perfectly  novel  for  a  judge  is  6C|Bit]r  to  send 
a  cause  to  a  jury  to  decide  a  point  of  law.  It  is  for  a  jodge  to  der 
cide  points  of  evidence  as  they  arise';  it  would,  therefore,  besendii^ 
it  to  be  decided  by  the  judge  who  might  happen  to  preside,  subject 
to  revision  by  the  judge  who  sent,  and  subject  to  be  then  sent  bade 
for  another  trial. 

After  examining  these  rolls  over  and  over  again,  I  cannot  find' 
the  least  ground  for  doubt  Upon  the  hypothesis  that  all  the  tithes 
were  due  in  kind,  and  that  the  mode  of  collecting  thorn  in  each  year 
was  by  the  sale  of  each  article  upon  a  separate  contract  in  eii^b  case 
made  between  the  proctor  and  the  occupier,  every  roll  cbdiibits  the 
account  which,  in  such  a  case,  would  be  expected ;  every  word  is 
used  in  its  proper  sense,  every  circumstance  is  accounted  for,  and 
corresponds  with  the  hypothesis.  But  upon  the  contrary  hypothe- 
sis, that  the  moduses  contended  for  were  at  the  time  the  standard  for 
the  payment  of  the  tithes  attempted  to  be  covered  by  them,  and  had 
been  so  for  200  years  before  that  time ;  it  becomes  necessary  to 
search  out  for  some  remotie  and  unusual  interpretation  of  every 
word  and  circumstance. 

Hay  is  insisted  to  be  covered  by  two  different  moduses  of  4td.  and 
Sd.j  according  to  the  nature  of  the  land,  and  computed  at  that  rate 
by  the  acre.  In  no  one  roll  is  there  any  reference  to  any  such  di- 
vision, distinction,  or  computation  from  whatever  pcFson  or  place 
it  is  received ;  it  is  always  one  uniform  denomination,  and  a  variable 
price  fixed  by  sale  in  each  particular  case,  without  ever,  in  a  single 
instance,  alluding  to  any  fixed  payment.  On  the  contrary,  when, 
the  aiticles  are  united  in  one  payment,  according  to  the  modusy  they 
are  uniformly  separated  by  the  rolls* 

The  terms  venditio  and  venditor  applied  indiscriminately  through- 
out the  rolls  to  articles  admitted  to  be  still  tithable  in  kind,  as  well 
as  to  those  attempted  to  be  covered  by  modusesj  could  not  in  the 
former  cases  have  had  any  reference  to  any  immemorial  composi- 
tion, because  as  to  them  no  such  composition  existed.  Why  then 
18  a  different  meaning  to  be  applied  to  the  same  terms  in  the  same 
rolls  when  applied  to  the  latter  cases  ?   In  the  instances  of  garba 
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1MI«  ioM^  0gnorMmf  porceUe^umj^i^  ^  tcnas  muti  he  undenlood  la 
their  vftial  mm^  iunportiag  a  sale  of  tithe  ie  UadL  Why  then 
ase  the  aeine  terms  in  ihe  same  docaments  to  have  a  etrained  and 
and  unofuai  intetpretation  when  applied  to  hay^  Galves»  and  i^^dei- 
The  proposed  constniction  cennot  apply  in  some  casea^  as  vhun 
the  tithe  of  calves  of  one  person  is  sold  to  another  by  name^  and 
when  the  tithe  calf  is  sold  to  the  botcher. 

Hov  did  it  happen  Uiat  in  no  one  of  the  S6  nrilsy  daring  a  period 
of  nearity  a  eeotory^  each  containing  details  of  such  aunnle  par*' 
ticidarity  and  correctness,  there  should  never  be  a  singie  wcrI  qC 
rsferoBBe  to  die  ancient  modus  or  composition,  which,  if  it  fflrimcd, 
most  in  every  instance  have  been  the  sole  criterion  to  be  vsfanred 
to^  and  whidi  the  occupier  must  in  every  case,  firom  r^gavd  (d  hb 
own  interest,  have  uniformly  exacted  a  oomplianoe  with  ?  If  fixed 
money  payments  were  alone  due  in  eadi  year,  the  tithe  coUeotor 
never  could,  in  any  instance,  have  possttsed  the  article4i|v^(ind; 
whereas  this  a[q)ears  to  have  been  the  case  in  several  jnatanofei  in 
hay,  milk,  calves,  and  apples;  hay  b  laid  iq>  for  uae^  milk  is  de- 
livered and  carried  about  for  sale,  and  women  paid  for  the  sale 
f^Ies  gathered,  &c. 

The  variations  in  price  iqpplied  to  a  tithdUe  article,  appa* 
rently  of  the  same  denomination  and  description,  is  ntterljr  in»' 
concileable  with  the  supposed  existence  of  a  fixed  immemorial  pay* 
ment,  but  is  accounted  far  if  the  price  depended  on  the  value  of  die 
ardd^  and  the  contract  made  on  the  side  of  it.  Seven  dsfierent 
sums,  firom  SldL  to  18i/.,  fdlow  each  other  in  the  same  roll,  each 
stated  to  be  received  firom  different  persons,  for  apparently  a  tith» 
able  article  of  the  same  description,  jtto  two  vUtdo  dedmali  s  vriiereas 
upon  the  supposition  of  the  moduses,  no  separate  payment  ought  ta 
have  been  made  for  the  calf  without  the  cow  or  the  heifer,  neither 
of  which  is  mentioned,  nor  in  eidier  case  could  there  have  faetti 
any  other  payment  than  4<^  or  Sd»  which  is  not  the  sum  paid  in 
any  one  of  the  seven,  A  similar  observation  applies  to  the  varia* 
tion  in  the  payments  when  made  for  the  entire  cal^  and  when  made 
for  the  tithe  of  one  or  more  calves  short  of  the  number  neoeasaiy 
to  entitle  the  rector  to  an  entire  calf*  Thus,  when  2s.  is  paid^ro 
tmo  viitdo  decimali,  IcL,  or  1^.  is  paid/^o  decm&uniusvUuU g  6dlfiir 
the  tithe  of  three  calves ;  Ud.  for  the  tidie  of  two  calves,  and  a  firao* 
tional  sum  for  the  tithe  of  half  a  calf;  all  explicable  upon  the  kno#n 
right  to  the  tithe  of  the  odd  numbers,  but  wholly  incompatiUe  with 
a  fixed  sum  of  4td.  m  dd.,  tor  each  cal^  theprice  never  could  dimi* 
nish  when  the  number  increased,  and  half  a  calf  coidd  never  be 
subgect.  to -any  payment. 

The  sale  being  made  to  the  occupier  himself,  sUn  vendiio,  is  in« 
^oni^tible  with  the  idea  (rf*  its  being  the  ealc  of  a  mpdus^    Some* 
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limes  die  article  is  not  sold,  but  is  aoocmnt^d for  in  adiflpreHC  wayi  leSli 
as  in  th&Bcoount  of  the  csrriiige  and  saving  of  hqr,  nanwmUia,  axyjt  ^^. ' 
cf  the  hay,  quod  paroduani  ndbienmt  habertf  v/koAk  is  laid  bp  ▼ 
pro  advenientibm  per  annum.  The  meaning  of  the  w<»rd  vendi^ 
appears  idso  from  its  opposition  to  retento  /  we  have  pro  alio  vUuh* 
venditOf  and  pro  aliovUtdo  retento.  And  how  can  the  terras  oni^i> 
aibedinis  and  lactmnii  as  a  head,  be  reconciled  with  the  fixed  ntoAcr 
Ux  a  cow  and  a  calf,  and  fiir  a  heifer  and  calil  The  term  atbedo 
evidently  apfdies,  according  to  every  interpretation^  to  some  tithaUe 
articles,  the  produce  of  milk;  and  the  ndls  state  it  to  have  been  th6^ 
subgectof  sale.  Expences  are  charged  a<£  t^^ndbkittm  o^&ati&faii,  t^ 
article  is  sold  per  cestatemt  arising  evidently  subsequent  to  Easter^^ 
when  alone  any  payment  on  this  account  was  to  be  made  accord*^ 
ing  to  the  modus*  The  payment  of  the  price  agreed  upon  is  some* 
times  by  instalments  at  different  periods  of  the  year,  which  most 
have  been  r^ulated  by  contract* 

The  terms  applied  to  sppies  are  equally  inexplicable  on  any  ochet 
hypothesis  than  that  of  their  being  due  in  kind,  vendiiio  pomorum^ 
coUectio  pomorum^  pro  modiis  pomorum  decimoL  toiius  patochia^  pre^ 
Hum  modti  Sd.  et  ab  6s.  9d.  pro  3  quart,  et  S  bis.  pomorum  decimal, 
toiius  parockue.  Tithe  apples  and  pears  sold :  the  residue  of  the 
tithe  apples  made  into  i^der. 

The  opposition  between  the  rolls  and  the  moduses  is  the  greater- 
from  their  applying  each  to  the  whole  parish,  and  the  one  prescrib- 
ing the  rule  which  ought  to  have  been,  and  the  other  shewing  the 
rule  which  was  in  fact  universally  pursued  with  every  occupier  in 
the  parish.  The  rolls  were  not  loose  memoranda,  made  for  private 
use,  or  that  might  never  be  seen  and  acted  on,  or  to  be  used  only  ta 
establish  a  claim  upon  the  land  owner  or  occupier ;  they  were  made 
solely  for  the  inspection  and  guidance  of  the  rector,  and  of  the  tithe* 
cdUector  to  settle  inter  se  the  exact  state  of  annual  receipt  and  out- 
going:; drawing  with  a  minuteness  of  detail  to  the  lowest  fraction,  ve- 
rified by  vouchers,  scrutinized  by  auditors  appcnnted  for  the  purpose^ 
comparing,  in  every  instance,  the  charge  with  the  voucher  {cum  ista 
cedula  particuktriter  computato)  and  by  which  the  accountant  was 
to  be  called  upon  personally  to  answer  to  his  employers  accord- 
ing to  the  sum  admitted  to  have  be^i  received. 

During  the  whole  of  this  period  there  does  not  appear  to  have 
been  any  diqmte^  or  any  prospect  of  dispute,  respecting  the  mode 
in  which  any  of  the  tithes  were  to  be  rendered  in  any  part  of  th6 
parish.  From  the  first  roll  in  1401  to  the  last  in  1495,  there  ia 
<mly  one  entry  of  any  expence  incurred  by  fitigaticm.  Inuakt 
citatione  ad  citandum  William  Hoppyngptv  dedmis  vittdorum  injuste 
dedmotorumj  the  amount  of  which  was  twopence.  Tlie  same  mode 
c^  collecting  the  tithes  appears  to  have  been  invariably,  and  unin«- 
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>MW*  ^A;aii^|Miilty  iHtfiii^  Tlwra  vis,  tfaflMfoi^ 

"^jCmT ^ 'w^lMffae c^ daveqtioQ..or fidwhoodf 'oo  indneemmt  fiMr  iiot:ve» 
iy^  MHig  triily  and  correctly  what  passed  within  the  year,  madl  less 
f«>»  ^  n  series  of  officers  to  siudiarge  themselves  fidsdy  with  sums  so 
"gMUly  exceeding  those^  wliichi  aoooiding  to  the  maiuaaf  w«re  tbe 
Hums  really  diie^  and  xeoeivfid  without  a  singte  one.  in  m  siogb  ia- 
stancft  lielling  the  Irath  in  .fiivour  of  himself.  The  only  condosion 
must  be^  iiralithe  rolls  represented  the  payments  that  were  mai^ 
and  that  the  pagrments  were  made;  because  they  were  confonnafale 
4«>  what  was  univwsdly  known  to  be  the  rule  by  which  alone  they 
jooiild  be  governed,  viz.  by  the  common  law  of  the  land,  unvaried 
bgr  imy  fixed  or  Innding  composition. 

■•   A  gneat  deal  has  been  said  aboot  the  duty  of  the  court  tadiract 

■:tm  issue;  but  I  wish  it  to  be  understood,  that  it  is  my  opinion, 

ihit:  tbeie  is  no*  rule  that  a 'defendant  setting  up  a  modus  9^  a 

defence  to  the  rector's  bill  for  an^  account  of  tithes  in  kind,  has 

A  right,  as  a  matter  of  course,  to  demand  an  issue.    If  the  ooiuJt  is 

•atiafied  that  the  aMvAtt  set  up  is,  upon  the  face  of  it,  bad  inhiw^er 

i%.  by  the  evidaMe  proved  in  the  judgment  of  the  court,  not  to  hate 

launienioriidly  existed  in  point  of  &ct^  it  ia  under  no  obligation 

to  sttnd  the  qnestionr  to  bo  tried  by  a>  jury.     It  is  the  duty  of  the 

cooxt  in  such  a  case  to  gvra.  an  immediate  decree  for  the  redor 

A<v^  .       .for,  the  acoount  of  tithes.  i».hind»which is* themecessaiyconsequence 

..of  his  common,  law  right,  without. exposing  him  to  the  expence 

'  ov  risk  of  anissue;.  it  is  only  when  the  court  entertains  a  reasoiH 

.  able  doubt  as  to  the  feet,  and  when  it  depends  on  evidence,  the 

efibcti  of  which  can  be  better  ascertained  before  a  jury,  that  the 

court,  for  the  information  of  its  own  conscience^  has  recourse  to 

this  auxiliary  mode  of  obtaining  it. 

.    The  account  of  tithes  subtracted  when  resisted  by  a  claim  of 
modus  can  be  granted  only  in  a  court*  of  equity.    The   remedy 
under  tbe  statute  of  Edxih  6.  which  applies  only  to  pradial  tithes^ 
is  for  a  penalty,  and  in  such  a  case  would  not  lie :  the  ecclesiastical 
court  mi^t  be  stopped  by  prohibition.    The  court,  by  its  consti- 
tntion,  must  have  tbe  power  of  deciding  incidentally  every  question 
of  law^  or  fact,  which  arises  upon  a  subject  oyer  which  it  has  com- 
plete jurisdiction.    The  trial  by  issue  forms  no  necessary  appendage 
.to  the.  proceedings  of  a  court  of  equity.    It  is  only  through  the  me- 
dium of  a  fictitious  form^  that. the  court  is  able  to  obtain  this  anxi- 
haxy  enquiry :  the  expencerend  delay  attendant  on  it  are  only  tabe 
'incurred  when  thetsourt,  in  tbe  exiercise  of  a  «ound  discretion, may 
.  deem  it  necessary ;  eto^  in  the  cases  where  practice  has  made  it  a 
■,matter  of  right,  by  an:heirFat.law  or  a  rector, 
i  The  cases  inwhieh  cotuits  of  equity  have  in  the  first  instance^'and 
My:Xt6mmM»  t«E>f»dssae^/itakled  jigaimtt^^     oo4be 
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grouod  of  ranknessy  are  ail  inalances  of  this  principle  being  acted     IMl. 
on.    The  MS.  report  of  what  is  supposed  to  have  been  said  on  this      j.   .  ' 
subject  at  the  bar  and  on  the  bench,  in  the  court  of  Common  Pleas,        t. 
in  the  year  1748,  in  the  case  of  Sansom  v.  Sha'Wf  is  not,  I  think^  ^^^ 

entided  to  any  authority.     I  have  already  noticed  the  erroneous 
doctrine  which  the  same  report  attributes  both  to  the  bar  and  to 
the  court,  respecting  the  time  necessary  to  give  validity  to  a  modus. 
There  is  a  similar  inaccuracy  on  the  present  subject.    The  report 
represents  Serjeant  Belfield  to  have  stated,  that  the  name  of  rank- 
ness,  applied  to  a  modus,  was  first  introduced  by  Lord  Chief  Baron 
Ward,  wbo)  he  says,  was  a  great  patron  of  the  clergy,  and  carried 
theip  rights  a  great  way,  as  was  another  great  man  that  afterwards     • 
came  into  the  court  of  Common  Pleas  from  the  Exchequer.    Lord 
Chief  Justice  Willes  is  made  to  say,  as  to  rankness:  ^^  It  is  said,  and 
I  am  afraid  truly,  that  there  have  been  many  cases  determined 
upon  this  footing;  the  fewer  the  better;  but  I  am  glad  they  are  not 
ilk  print,  for  then  they  might  have,  misled  more  than  they  have  at 
present.     The  reason  of  those  determinations  I  cannot  guess,  .unless 
it  be  that  boni  judicis  est  ampliare  jurisdiclionem"     BumeUJ^is 
made  to  say,  ^^  My  Brother  Belfield  has  given  us  the  history  of  .the    • 
beginning  of  this  doctrine  of  rank  modus,  in  Lord  Chief  Baron 
Ward's  time,  and  I  have  had  another  case  given  me  by  a  learned 
Judge,  which  shews  the  end  of  it.    The  case  I  mean  is  Giffurd  v.  Supn  706. 
Webb,  in  which  Sd.  for  a  lamb  was  decided  to  be  a  good  modus  in 
the  Exchequer,  and  in  the  House  of  Lords,  upon  an  appeal,  1735.". 
Mr.  Justice  Burnett  is  made  to  add,  '^  and  there  was  an  end 
of  rank  moduses  :  I  believe,  they  have  never  been  heard  of  since.'' 

These  exti'aordinary  observations  were  not  called  for  as  necessary 
to  the  decision  of  that  case.  The  modus  was  not  of  a  magnitude  to 
be  objectionable  on  the  head  of  rankness,  and  so  the  jury  who  had 
found  in  favour  of  it  upon  issue  joined  in  prohibition  had  decided. 
Had  the  modus  been  open  to  the  objection  of  rankness,  the  objection 
could  not  h^ve  been  taken  in  the  shape  in  which  it  was'presented  to 
the  court,  viz^  on  a  motion  in  arrest  of  judgment ;  rankness  not 
being  in  itself  an  objection  in  point  of  law  to  the  validity  of  the 
modus,  but  operating  as  internal  evidence  to  disprove  its  immemo- 
rial existence,  and  so  the  Chief  Justice  decided.  But  the  dkta 
ascribed  to  the  court,  besides  being  .irrelevant,  were  entirely  un- 
founded. '  The  objection  of  rankness,  neither  did  nor  could  owe  its 
origin  to  Lord  C.  B.  Ward,  nor  did  nor  could  it  terminate  with  the 
case  of  Giffard  v.  Webb.  The  case  of  Giffard  v.  Webb  did  not 
decide  that  rankness.  could  in  no  case  afford  an  obj^^ction  to  a 
modus,  but  only  that  the  magnitude  of  the  sum  in  that  case  was  not 
such  as  to  afford  a  presumption  against  the  antiquity  of  the  modus. 
The  contrary,  bad  been  decided  in  respect  to  ^  modm  of  ^^.i!m^ 
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liMl  •     amount  ^t'up  (br  the  fame  article  in  the  reign  of  WiUiam  9^  in  tkt 
"ji^^  '    case  cfLag/lM  v.  EnHeknmppf  leited  by  eonntd  in  Se$uom  ▼•  Skaw^ 
T.        from  Dodd'6  MS.,  under'  the  name  of  JjayfiM  v.  Defwlapp^y  m 
^J~^       which  an  issue  was  at  first  granted,  but  the  plaintiff  having,  refused 
MO.  to  try  it,  and  moved  for  a  rehearing,  the  court  unanimously  agreed 

that  the  custom  was  not  good,  and  that  there  ougiit  to  be  no  issue. 
This  instance  verifies  LordiSWon's  observations  on  the  case  of 
Si»n9Gm  V.  Shafm^  diat  rankness  was  known  to  courts  of  Equity  kmg 
bdbre  Serjeant  BelfieUPs  time. 
8uiirm587.       In  Bishop  v.  Doderiige{m\  1704,  Pawd  J.  said,  that  while  he 
sat  in  the  Exchequer,  if  a  taeius  was  too  high,  they  always  dis* 
*vn^i3.  allowed  it.    In  Betuan  v.  JVeMns^  the  court  of  Exeheqoer  di»* 
allowed  a  modus  too  near  the  value  as  rank.    In  the  year  1745^ 
thMe  years  before  the  case  ofSansom  t.  SkaWf  and  fourteen  years 
after  Gigbrd  v.  WM^  wa^  decided  in  die  House  of  Lords;  Lord 
Aq^Tss.  Hardwicke^  in  Ekin  v.  PigoU^  made  a  decree  for  tithes  in  kind  in 
opposition  to  a  modus^  upon  the  ground  of  rankness,  withont  stand- 
ing it  to  an  issu^  saying,  that  it  appeared  to  be  nothing  more  than 
a  composiUon  upon  agreemait,  which  parsons  had  submitted  U>  in 
suooession  from  time  to  time,  and  merely  a  personal  payment  and 
not  a  composition  real.    The  same  great  judge  in  Moore  v.  JBsoh 
9nsit%\i€6.  Jbrdj  HiL  1750,  cited  by  Blackskme  J.,  in  Ihfhe  v.  DtmUng^  saki 
he  riiould  be  ashamed  to  send  a  tiukbts  of  90L  per  aimum  to  be  tried 
by  a  juiy  where  the  real  value  of  the  tithes  was  not  above  60^.,  and  . 
decreed  for  the  plaintiff  with  costs. 
Bupn  sea       In  Hulse  v.  M&nkf  the  court  of  Exchequer,  in  1 769,  set  aside 
two  payments  alleged  to  be  moduses  on  the  ground  of  rankness,  and 
Siipfm97o.   so  in  the  same  year  in  Wood  v.  Harrison.    The  court  of  Common 
Pleas  in  Pike  v.  Dcnolingj  held  very  different  language  from  that 
attributed  to  it  thirty  years  before  in  Sansom  v.  Shaw^  **  Courts  of 
Equity,"  they  said,  **  which  are  judges  of  both  the  fact  and  the  jus- 
tice of  the  case,  may  certainly  overrule  a  tnodusj  when  they  see  that 
the  internal  evidence  against  the  possibility  of  its  immemorial  exist* 
ance,  is  so  strong  that  it  would  be  nugatory  or  impressive  to  send 
it  to  be  tried  by  a  jury.'*  And  Blackskme  J.,  says,  **  so  it  was  done 
by  Lord  HarSaoicke  in  Moore  v.  Beckfbrdj  so  in  Toniano  v.  Ijegge, 
six  different  moduses  were  over^ruled  for  being  too  rank  without 
directing  an  issue  to  try  any  of  them.*' 
Supffmio47.      In  Morgan  v.  NeviOef  in  1779,  the  Lord  Chief  Baron  of  the 
Exchequer  said,  ^  It  is  not  an  universal  rule  in  questions  of  this 
sort,  to  refer  ourselves  to  a  jury.    It  is  only  whesi  there  is  a  doubt 
that  we  do  it,  both  in  cases  d!  moduses  and  of  customs.''    In  Bishop 
Sapmidi6.  V.  Chichester^  in  1781,  the  Chancellor  notwithstanding  the  deciskm 
of  Oiffard  v.  Wehhj  (whidi  was  cited  in  the  argument,)  refused  an 
issue  to  try  a  modus  of  9id%  for  a  lamb«    He  said,  that^  ^  the  rank* 
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Hon  of  m  modus  depended  ott  the  hiitory  of  money^  and  corUiidy     IMI» 
was  in  itself  a  question  of  fiict^  and*  not  of  law ;  but,  although  it 


a  question  of  fact,  it  was  a  question  the  court  had  frequently  dd^        ▼. 
dded,  that  this  modus  was  notoriously  rank,  and  if  so,  there  was  no       ^'^ 
reason  why  «  court  of  Equity  should  direct  an  issue  to  try  a  &ct  of 
which  it  was  perfiactly  satisfied." 

The  practice  has  since  been  conformable  to  tikese  authorities. 
In  O^Conuor  ¥•  Cooke,  though  the  Chancellor  says,  **  that  courts  Suprfti624. 
of^^uity  in  ancient  times  were  more  in  the  habit  of  taking  to 
themselves^  the  dedsion  of  questions  of  Act,  than  they  have  thought 
it  wise  and  discreet  in  latar  timest  and  diat  if  any  reasonable  doubt 
had  been  raised  ujpi^n  itin  the  evidenot^  it  has  been  of  kte  thought 
wise  and  discreet  to  sei|^  the  question  ef  &ct  to  a  jttfy»  Yet  ha 
addi^  there  is  no  doubt,  ao^prding  to  the  constitution  of  this  oowl^ 
it  may  take  to  itself  the  deoiiBtqii  of  enrery  fiwl  put  in  issue  upon  the 
record."  And  the  same  great  'tathorily  says  in  the  case  .of  the 
Wardm  rfSt.  PauTs  v.  Morris^  '*  that  upon  the  payment  as  it  stood  Supnissu 
at  the  original  hearing  in  opposition  .to  the  claim,  of  tithes^  he 
should  have  thought  the  court  had  a  v^^t  to  refuse^  but  if  askedt 
ought  to  have  directed  an  issue."  ,  Aeferring  to  the  same  case  in 
Hampson  w.  Hampson  (a),  he  says,  **  My  opinion  always  was,  that 
this  court  was  not  justified  in  sending  the  question  to  a  trial;  my 
opinion  being,  that  if  that  evidence  having  been  received,  the  uer* 
diet  had  been  contrary  to  dmt  which  was  found,  I  should  not  have 
bdd  myself  bound  by  that  verdict."  The  same  great  judge  in 
BuUen  v.  Michel^  expressly  declared  his  opinion  that  the  court  of  Sopiml779ft 
Exchequer  ou^t  not  to  have  granted  an  issue  in  that  case;  Lord 
Redesdale  delivered  a  similar  opinion  in  the  same  case.  In  the  late 
case  of  Morgan  v.  Tyler^  the  court  of  Exchequer  decreed  the 
account  of  tithes  without  any  issue,  notwithstanding  the  evidence 
in  support  of  the  modus.  It  was  the  contrariety  of  the  evidence,  and 
the  doubt  as  to  the  fact  which  occasioned  an  issue  to  be  granted  in 
Drake  v.  Smith,  (b)  Sii^i874» 

There  is  no  case  in  which  an  issue  has  been  granted,  where  the 
court  has  been  satisfied  that  the  alleged  modus  had  its  origin  since 
the  time  of  legal  memory.  The  evidence,  to  disprove  the  immemo* 
rial  existence  of  the  moduses  in  this  case  are  en^eiy  written,  con* 
tained  in  thirty-six  ancient  rolls  in  a.  dead  languag<^  embracing 
many  items  of  different  kinds.  Their  construction  has  called  forth 
the  application  of  leacned,  criticalf  and  accun^  investigation  and 
cdlations,  frequent  and  uaefiil  revisiop»  aud  the  assistiinqe  of  glos* 
saries  and  antiquarian  knowledge  poi  fosm  a  correct  judgemipnt  rer 
specting  their  meaniqg  and  import.    CotM  this  be  done  before  a 
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IMI.  jmry  at  nisi  pp-ius,  wtth  the. same  eftct  as  it  ttiay  in  a  court,  aasiilBd 
by  the  learning  and  industry  of  the  bar,. during  a  hearing  of  many 
.  days  devoted  entirely  to  this  (me  subject,  and  with  a  knowledge  of 
the  whole  of  the  cause  to  which  the  enquiry  belongs  ? 
•  It  is  not  a  case  in  which  there  is  any  contrariety  in  the  evidence 
or  in  the  conclusions  to  be  drawn  from  it.  All  the  parol  evidence 
applies  to  one  period ;  all  the  ancient  written  evidence  to  another ; 
th^  inference  afforded  by  the  one  does  not  in  the  least  intarfert 
With  that  derived  from  the  other.  In  the  earlier  period,  the  .tithes 
were  rendered  in  one  mode^  in  the  later,  in  a  difierent  mode^  anr 
ciently  by  a  contract  of  sale  of  each  article  made  each  year  by 
agreement  between  the  annual  officers  and  the  occupiers,  ia  modem 
times  by  composition  made  between  the  lessee  and  the  occupiers. 
There  is  no  question  of  fieict  to  be  left  to  the  jury.  It  is  merdy  a 
question  of  law,  as  to  the  admissibility  of  these  rolls,  and,  whenad- 
anitted,  a  question  as  to  their  construction  and  effect.  If  the  case 
were  before  a  jury,  they  ought  to  take  the  directions  of  the  judge  on 
these  points,  and  the  question  would  ultimately  come  £ar  there- 
vision  of  the  court  directing  the  issue;  which,  as  Lord  Eldon  said, 
in  Hampum  v.  Hampumj  if  it  disapproved  of  the  conduct  or  opi- 
nion of  the  judge  or  the  jury,  would  not  hold  itself  bound  by  the 
verdict.  To  what  purpose  then  would  it  be  to  subject  both  parties 
to  the  additional  expence  and  delay  of  an  issue' oiJy  to  bri^g  back 
the  case  for. the  final  decision  erf*  the  court,  that  has  already  formed 
a.clear  and  decided  opinion,  upon  which  it  must  at  last  be  bound 
to  act? 

.  I  am  perfectly  satisfied,  that  there  ought  to  be  no  issue^  except 
upon  the  modm  for  colts,  if  the  rector  insists  upon  it ;  for  I  do  not 
find  in  the  rolls  any  payment  for  a  colt  but  that  of  l(f.  As  to  the 
jresi,  there  must  be  an  account. 


I , 


..  Rolls. 
Mwtch  9. 
13,  14. 

I4ftnds 
which  were 
beld  dis- 
charged of 
Itthei,  be- 
fore time  of 
memory,  by 
one  of  the 
alien  prio- 
riaa,  and 
cowing  to 
the  Crown 
«ai  their 


fioo,  were 
flanted  to 
My  persons. 


2  Geo.  IV.     A.  D.  1821 .    Scac. 

Page  v,  WiUm.     [2  Jac.  &  Walk.  524.] 

This  was  a  bill  by  the  rector  of  Panfield^  in  Essex^  for  tithe 
of  wood  and  underwood.  The  defendant,  Sir  H.  W*  Wilson^  was 
the  owner  and  occupier  of  some  woods  within  the  parish,  called  the 
Priory  fVoodsj  containing  about  68  acres;  the  other  defendants 
were  <x:cupiers  of  other  lands.  By  their  first  answer,  they  ad- 
mitted the  defendant  to  be  rector,  and  as  such,  to  be  entitled  to 
all  tithes  in  the  parish,  except  the  tithes  of  wood  and  underwood 
in  the  Priory  Woods,  and  of  hedges  or  hedge-rows  in  the  parish, 
not  being  of  greater  width  than -one. rod,  and  producing  wood  used 
for  fencing  and  fuel,  in  the  parish,  by  the  occupiers.  They  ihm 
set  up  acustom  by  whidh  the  Priory  Woods  were  discharged  fiom 
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the  payment  of  all  tithes  cf  wood  and  underirdod,  which  custom' the^     1  Bfti 
attributed  to  the  woods  haying  formerly,  and  before  the  lime  c^      ^^    * 
legal  memory,  been  the  property  of  a  monastery  or  priory,  called'        t. 
Panfield  Priory.     They  also  stated,  that  from  the  time  whereof,     '^^^J^ 
&C.,  by  a  certain  ancient  custom,  used  and  approved  within  and  andbythem 
throughout  the  said  parish  of  Panfidd^  which  was  and  always  had  Ihe'^^^ 
been  within  and  parcel  of  the  southern  division  or  district  of  the  mooMtfr. 
hundred  of  Hinckfbrdj  in  the  county  of  Essex^  and  within  and  wboM^ 
throu^out  all  the  other  parishes  within  the  said  southern  divisions  ^^*^^,  ^^ 
and  district  of  the  said  hundred,  (being  nineteen  other  parishes,)  tuitbtdu. 
no  tithes  of  wood  or  underwood,  cut  in  hedges  or  hedge-rows,  "oiu^°» 
not  being  of  greater  width  than  one  rod,  were  ever  due  or  payable  longer  ez« 
to  or  for  the  use  of  the  rector  of  the  said  parish  of  Panfields  but  «™P*ft"o«n 
that  by  such  custom  all  the  said  hedges  and  hedge-rows,  not  being  tithes. 
of  greater  width  than  one  rod,  had,  during  all  the  time  aforesaid,  A  ^^^^  ^ 
and  still  were,  exempt  or  discharged  of  and  from  the  payment  of  a  hiuubed^ 
all  tithes  of  wood  or  underwood,  arising  and  Cut  from  the  same,  h^^^!^ 
They  stated,  that  they  had  cut  no  wood  or  underwood,  except  such  bedge-iows, 
as  fdl  within  these  excq^tions,  and  the  loppings  of  some  ancient,  r^i^    ^ 
pollards.    There  was  an  inaccuracy  in  one  part  of  the  answer,  with  wid^Trom 
respect  to  the  exception  of  hedges,  it  being  mentioned  as  extending  wo^  and 
only  to  hedges  producing  wood  used  for  fencing  and  fuel,  in  the  undtfwoody 
parish,  by  the  occupiers. 

The .  defendants  having  afterwards  discovered  some  material 
documentary  evidence,  obtained  leave  to  file  a  supplem^ital  an- 
swer; by  which  they  stated  that  the  manor  oi  Priors  PanfyjUey 
in  the  county  of  Essex^  and  allthe  lands  and  tenements,  meaddws,- 
feedings,  pastures,  woods,  and  underwoods,  lying  and  being  in- 
PanfifidCf  in  the  ccfunty  aforesaid,  called  Pof^lde  Priory^'  were- 
part  of  the  possessions  of  the  late  dissolved  monastery  of  Ckriit 
Churchy  Canterbury y  and  theeonvenl-of  the  same  place,  which 
was  one  of  the  greater  monasteries^  and  came  to  the  crown  by  the; 
dissolution,  suppression,  grant,  or  surrender  thereof,  and  by  the- 
statute  31  Hen.  8.;  and  that  the  said  manor,  lands,  &c.,  were  be-* 
fore  and  at  that  time,  by  prescription,  compositicm,  or  other  JaHvfiil 
ways  and  means,  enjoyed  by  the  said  monastery  and  con ventj  free 
from  the  payment  of  any  tidies,  wbether  great  or  small,  or  of  any 
medm  in  lieu  of  such  tithes,  or  of  any  ecclesiastical  duel  whatso*  . , 

ever.  They  then  stated  a  grant  from  the  crown  in  the  30th  Hen.  8. 
of  the  manor  of  Priors  Panfyldej  and  the  lands,  &c«  called  PanfyUe 
JPriorf^  to  Sir  Oiles  Capellj  his  heirs  ^nd  assigns;  the  Priory  Woods 
were^  they  believed,  part  oiPmffi^  Primryy  and^hadnefven  paid 
tithe  of  wood  or  imderwockL 

The  earliest  document  prodixsed  was'  a  gsant  of  Henry  h 
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firming  to  the  monies  vf  Sii  Stephen  qf  Cam^  in  IfarMOM^,.  w{iaM»-  ,^^^  '"^^ 


IB»U  ^MC  khig  mUfam  hk  Mtmi  aid  qiiMr  iluHUd  Iw  Wilte,  gsWfldt 
gwilui  trt  Qod,  and  to  5fc  ftytot  qfCam$i  MPoagst  tlift  erfaWi 
Mttprised,  was  one  thus  d«Mrib^;  ^  And  in  JEsteXi  the  fittib^ 
rtMOr  fiXPaftfeldj  iiMi  the  wood  and  l«wm  thereto  adjeeetit,  di#^ 
charged  and  qnit  of  all  enstoma,  whieh  Walentnd  /to  Ba^tfon^ 
with  idl  the  tkhe  of  other  his  fand.**  In  the  thini  jmt&tHemjS^ 
(Hia^  the  year  after  the  suppreiskm  of  tbe  alkn  priorie^)  the  afien 
nianor,  called  the  priory  of  PamffUliej  m  JSue»i  wWi  other  poa«» 
sessions  of  the  abbot  mdeonveme^SP.&iQifaff^Garii)  wasgnmlBd 
to  X  ffodehtm,  in  ^  Edamrd%.  fat  th«  fiiat  year  of  his  reign^ 
(1461,)  granted  the  manor  of  J^dngffSBM^  otkenrise  called  the  Pnofy 
ijfPamfMy  to  GrmUa  Hinde^  in  fee.  (tf)  It  appeared  fay  redtiis 
in  certain  letters  patent  of  the  Md  or  S$d  of  Sdmard  4^  and  in  an 
aet  of  parliament  of  the  7th  of  Memy  7n  that  Qresilda  Hinde^  in 
the  llthof  .fidhMmf4^8oldthe«ianarofPafj^to  TXomnf  arch- 
bishop of  Caniefimty^  and  enfeoffed. certain  persons  of  it  to  his  use^ 
by  the  king^s  liceiice;  and  in  tha  following  yeari  the  ardibishdp 
flod  his  fec^ees,  by  the  king^s  Heencfe,  conTsyed  it  to  the  pAot  and 
iMnFent  of  Chriit  Cknrtk^  Canterbw^f  and  their  soccessofSk  The 
gmnt  to  the  prior  and  oontent  was  ratified  by  the  letters  pMnk  ef 
tbaWd  or  trsdof  JSriaMiml  4.  Tbe  act  of  tbe  7tb  dT  Henry  7.  was 
flHKto  upon  the  petition  of  the  prior  of  Cftrrs^  Ckmrh^  for  thepiif>» 
pose  of  confirming  the  grant  to  that  conventy  notwithsanding  the 
act  of  tesfMpddm  of  the  ISdi  of  Edward  4.  by  Tirtne  of  which 
some  process  i^nst  the  prior  had,  as  the  petition  stated,  been  oom- 
msMed  in  the*  Etcheqner.  Ckfni  Ckmch^  Canteriury^  was  one 
of  die  greater  monasteries,  and  its  possessions  were  anrrsndcred  tor 
the  erown,  on  the  34th  Febrtumf^  SO  Henry  a^  In  Marck^  m  the 
same  year,  Henry  8.  granted  the  manor  of  Panfdd  Priory  to  Sir 
GUbf  OipeU  in  fee. 

Evidence  was  entered  into  on  both  sides,  widi  respect  to  the 
alhgeA  custom  for  the  exemption^  of  hedges,  the  effect  of  which  is 
strilid  in  die  judgement  of  die  court.  There  was  also  evidence  of 
tha  nonpayment  of  tithe  for  the  iVfbfy  fFbod^. 

Hame  and  Stephen,  for  the  plaintiff.  (6) 

Heald,  Tredooe^  and  BUdce,  for  the  defendants. 

The  Master  of  ike  Arfb.«— Tlie  case  certainly  involves  a  question 
of  great  importance,  considering  the  great  extait  of  the  property 
that  may  be  affected  by  it:  the  lands  of  the  monastic  houses  weie 


(0)  Tbe  onaMCin  4m  which  the  manor  rartrted        {b)  CMH  t.  Orotic  msm  1954^  wae  6mi. 

to  <he  crown  did  not  appear ;  it  was  probably  by  amonsst  others  for  the  plaintiff.     Tne  Mutmr  ef 

m  frrfeiture  indatr^  Hi  iSbe  course  of  the  dni  M»  JtoBt  remtricea  vpoir  an  iiMwciteacy  altrawiaid 

intra  In  which  the  country  was  invoUed  at  that  to  the  court  in  this  case^  10  statii^  that  the  mriqr 

Mriod*     In  ihforottf'j  History  cf  Essex ,  toI.  ii.  was  destroyed,  by  the  lands  being  in  lease  at  ,the 

p.  407,  Henry  lh«  fiixth  ii  said  to  ha««  granted  it  iSnw  of  tfaa  diMntioii  |  the  conttwy  hlnrtaie  keen 

lo  Mmg*s  CoU/seHf  Camknd§tf  in  February  1460,  decided  in  die  previous  case  of  CMQf  ?•  J^Sfi 

shortly  before  hb  dethronement.  4  Gwi11»  IdOS. 
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of  vefy  great  iralue;  the  alien  priories  idooe  weve 66  ia  number (4i)»     1881% 
end  it  IB  said  by  Matihem  Pta^  thai  thor  posfenione  were  e^nl  * 


to  those  of  the  king.     Harbg  beetowed  considerable  attention  on        ▼. 
the  subject,  and  having  arriTed  at  a  dear  opinion  on  it,  I  will  at     ^^^^^'^ 
once  state  what  my  impreSBion  is. 

The  case  divides  itself  into  two  branches;  one  relating  to  the  aU 
leged  custom,  and  the  other  to  the  right  to  prescribe.  On  both 
points  the  onus  lies  upon  the  defendants ;  for  it  is  now  clear,  wbaW 
ever  doubts  may  formerly  have  been  entertained,  that  the  tithe  of 
wood  is  due  by  the  common  law  as  mncb  as  any  other  tithe;  and 
the  plaintiff's  title,  as  rector,  to  all  the  tithes  in  the  parish,  excqit 
those  of  hedgerows  of  less  than  a  rod  in  width,  and  those  of  the 
Priory  Woodsj  is  admitted. 

First,  with  respect  to  the  custom  to  exempt  the  hec^erows,  it  is 
properly  stated  asi  a  custom,  and  not  a  prescription.    They  state  it 
as  a  local  custom,  by  virtue  of  which  all  wood  growing  in  hedge- 
rows, not  being  of  greater  width  than  one  rod,  is  exempt;  and  as 
they  have  laid  the  custom,  it  is  not  circumscribed  with  retisrenee  to 
the  use  of  ity  though  they  state,  in  the  beginning  of  the  answer^  an 
exemption  only  for  wood  used  for  fencing  and  fuel.    They  lay  the  Not  cora 
cnstom  as  extending  over  this  and  nineteen  other  parishes^  forming  ^IS^^^M 
the  southern  division  of  the  hundred  of  Hinckfordf  add  they  area  bjacuttooi 
little  incorrect  in  not  also  stating,  that  it  has  not  been  usual  to  pay  approtcd  in 
these  tithes  in  the  nineteen  other  parishes^    This  custom,  I  thinl^'  itflT"^  ^^ 
they  6il  of  supporting,  either  in  point  of  law  or  in  point  of  fact.        nihesfn^ 

I  should  observe  also^  independently  of  this,  that  there  is  some  ^^^^ 
wood,  to  the  tithe  of  which  the  plaintiff  is  indisputably  entitled;,  idod 


for  it  is  proved  that  there  is  some  wood  growing  in  detached  placsSf  ^^y* 
which  therefoie  is  not  covered  by  any  oostom  or  preseriptioB.    ^^sMfiBriTr. 
is  also  proved  that  there  were  some  pollards  cut ;  and  th^  aee  np(<^ 
proved  to  be  ancient  poUards^    In  >order  to  privilege  tb^Uf  i6  nlpl 
also  be  proved  that  they  are  timbsr;.bgr  the  general  law.eCJk|i|v 
Iflsid^  there  are  only  three  kinda  of  timber^  oah^  ash^  nqfl  wa|^ 
other  trees  may  be  timber  by  cosUnnt  but  no  custom  ip  pfored-. 
befe.    Some  of  these  polfatfdi  are  stated  to  have  been  hornbeam, 
maple,  and  willow :  they  are  not^  tbetefere,  eomptarfiended  kiAe 
description  of  wood  protected  from  the  geoenil  law  ctf  tithing  :iSrlm 
cadua;  nor,  if  they  were^  is  it  proved  that  they  had  acquired  the 
privilege  by  age.    The  plaintiff  i%  therefete^  clearly  entitled  to  an» 
aeoount  of  them. 

The  circumstance  of  wood  grawi^g  in  hec^perows  does  not  con-^ 
stitnttt  any  ground  of  eOMmptioB;  it  is  not  anew  point;  it  haebeea 


ru  J  •    ■         •■T  laTiiii 


(a)  See  JccmtU  <f  ike  Alien  PrierUi,  LnwUmt  J.  IfkholU^  1779 ;  in  which  the  num- 
ber if  ttatfd  to  have  amoutattd  fo  14€. 
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18Sr.     ravMd  before  in  deafly  the  wme  words  as  liei^  and  with  respect  t0 
-7;^   hedges  of  the  same  width  j  but  the  answer  has  been,  that  if  th^. 
?.        can  be  protected,  it  can  only  be  by  special  custom.     In  Btggs  ▼• 
su^!^^    itfoffm,  an  account  of  the  tithe  of  wood  growing  in  hedgerows  waa 
decreed,  the  defendant  having  insisted  that  it  was  not  due*     So  in 
Supim  134.    Turner  v.  Weedon  (a),  *  Laj/field  v.  Cooper  (6),  and  in  f  Mantdl  ▼• 
33^^       Painej  where  an  exemption  for   hedgerows  less   than   a   rod  in 
t  ^1**      width  was  claimed,  an  account  was  decreed,  the  court  being  of 
opinion  that  there  was  no  distinction  between  copses  and  hedge- 
rows.   Nor  does  the  mode  in  which  the  wood  is  used  make  it, 
by  the  general  law,  less  subject  to  tithes.     The  leading  case  on 
Supra  837.  this  subject  is  Walton  v.  TVyon,  where  Lord  Hardmcke  took  fpneat 
pains  to  explain  the  nature  of  the  tithe  of  wood ;  he  there  sbews^ 
that  bdng  tithable  as  soon  as  it  is  felled,  the  use  to  which  it  is 
subsequendy  applied  is  of  no  consequence,  except  where  there  is  a 
custom,  which  may  make  a  di£ference. 

Then,  with  respect  to  the  custom,  being  a  claim  in  non  decimandor 
by  laymen,  it  is  clear  that  it  cannot  prevail,  except  with  this  article^ 
wood,  and  in  that  case  it  must  also  be  proved  for  a  known  ascer- 
tained ancient  district,  (c)  It  has  been  decided  to  be  good^in  the* 
wealds  o(  Kent^  Sussex^  and  Surrey^  which  are  known  ancient  andf 
t  ext^isive  districts;  but  it  cannot  be  laid  for  a  parish.     It  is  coik 

fined  also  to  wood ;  for  when  it  was  tried  to  be  extended  to  agist- 
ment tithe  throughout  a  hundred  (ii),  the  court  held  that  such  a 
cuctom  could  not  legally  exists  saying,  that  though  a  custom  m  mmu 
decimando  might  prevail  with  articles  tithable  by  custom  cmly,  yet 
it  could  not  be  set  up  to  destroy  a  right  given  by  the  common  law.** 
I  do  not,  however,  concur  in  the  view  taken  in  that  case  of  the: 
nature  of  the  tithe  of  wood,  it  not  being  a  question  now,  whether 
tithe  of  wood  is  due  of  common  right.  An  argument  to  prove 
the  contrary  is  drawn  from  the  petition  of  the  Commons  respecting 
the.  tithes  of  wood  in  the  ISth  year  of  Edward  3.  The  king^s 
answer  was :  ^^  Let  it  be  done  of  this  as  it  hath  been  done  hereto- 
^*  fore,"  clearly  referring,  to  an  antecedent  custom;  and  though^ 
wood  differs  from  other  tithable  articles  in  not  yielding  annual 
profits,  it  is  not  the  less  tithable  on  that  account. 

In  this  case  the  custom  is  not  laid  for  any  district  that  can  be* 
assimilated  to  the  wealds,  or  even  to  a  hundred ;  it  is  only  a  umh- 
dem  division  of  a  hundred.  The  district  ought  also  to  be  as  an* 
cient  as  the  custom,  or  they  could  not  be  co-extensive;  but  itis^ 
proved  by  all  the  witnesses,  that  this  division  was  made  within  the 
last  fii^  years,  for  the  convenience  of  the  magistrates,  in  the  .admit 

(a)  1  Wood,  150.  (6)  1  Woodt  3S0. 

(c)  See  Na^  ▼.  Edwardit  S  Anst  703.  iupra  1448. 
(4^)  Hkh  T.  WoQ^kmmy  4  Mod.  3S6.  iuprm  550. 
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nistrftllon  of  justice.    This  woaldbe'  dedbive  even  if  tKe  costbra     ISMl 
were  proved,  but  the  witnenes  feil  of  establbhing  it.    Tliey  all  in-    " 


troduce  their  testimony  by  saying,  that  they  are  not  acquainted         v. 
with  any  such  custom ;  and  then  go  cm  to  say,  that  they  have  never     '^^^^ 
heard  or  tcnown  of  any  tithe  of  wood  in  hedges,  or  of  the  lopping^i 
or  toppings  of  pollard  having  been  paid.    This  may  have  hap^ 
pened  from  various  causes ;  the  evidence  of  such  witnesses  being 
merely  negative,  is  of  no  value,  as  is  observed  in  1  GwiUimj  960; 
There  are  also  several  witnesses  who  ou^t  not  strictly  to  have 
been  examined.    Some  of  them  are  fiumers,  and  others  clergymen^ 
within  the  district:  one  of  the  latter  states  an  instance,  in  which  he 
received  tithe  for  wood,  cut  in  a  hedge  of  less  than  a  rod  in  widths 
which  is  better  evidence  than  any  on  the  other  side.     The  proper  No  custom 
mode  of  proving  such  a  custom  would  be  by  the  evidence  of  pev^  ^(^'om 
sons  who  felled  the  wood  and  carried  it  away  without  paying)  be  good  ex- 
especially  if  that  was  coupled  with  a  refusal  to  pay^    But  if  die  ^^^aod 
evidence  were  much  stronger,  it  is  a  &tal  objection^  that  the.district  for  a  known 
does  not  comprehend  a  sufficient  extent  to  legalize  the  cuatem;  it  trict,  not 
cannot  be,  except  for  an  ancient  district,  not  less  than  a  county  or  '^  ^^*^  * 

,  ,  county  or 

a  hundred.    The  reason  of  this  rule  is  not  so  easily  found,  unless  a  hundred. 
St  be  to  render  it  less  likely  that  such  customs  should  be  set  up  by 
fraudulent  contrivances.    It  does  not  prevail  as  to  tithes  only,  for 
no  custom  could  be  laid  for  a  vill  withoni  stating  it  to  be  an  an- 
cient vilL    The  authorities  on  this  sul]gect  are  to  be  found  in  Hicki  Supra  55a 
V.  Woodson^  and  in  Brockets  Abridgement^  and  Doctor  and  Student 
there  referred  to.    I  thuik,  therefore,  that  the  plaindiF  is  clearly 
entitled  to  an  account  of  the  wood  cut  in  detached  places,  and  of 
the  pollards;  and  that  the  defendants  having  foiled  in  proving  the 
existence  of  the  custom,  and  the  requisites  to  give  it  validity,  there  * 
must  be  an  account  of  the  wood  in  hedgerows  also.    There  is  no 
contested  question  of  fact,  the  custom  as  laid  being  such  as  no  usag«i 
could  support,  and  an  issue  is,  therefore,  quite  unnecessary. 

The  other  question  is  of  more  importance.  I  agree  that  the  evi^ 
dence  of  the  identity  of  the  lands  b  very  loose,  and  the  defendants . 
are  bound  to  lend  all  the  aid  they  can,  to  make  it  out  by  the  most 
satisfactory  proof.  It  is  not  enough  to  shew  that  the  monastery  ^ 
bad  boschos  et  subbosehos  in  the  parish ;  there  ought  to  be  some  evi- 
dence of  the  quantity;  it  would  otherwise  be  easy  to  extend  the 
wood,  and  with  it  the  exemption.  But  J  thiiik  there  are  other  dr* 
cumstances  tending  to  shew,  that  these  lands  were  included  in  the 
possessions  oi Christ  Churchy  Canterbury;  for  in  their  surrender  to 
Henry  VIII.,  and  in  his  grant,  their  possessions  in  this  parish  are 
described  as  passing  by  the  name  cfPanfield  Priory  f  and  there  is 
a  great  deal  of  evidence  to  shew  that  the  woods  in  question  are 
called  the  Priory  Woods,  and  are  reputed  to  have- belonged  to  the 

Vol.  IV.  3  A 
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18S1»  priory.  This,  coupled  with  evidence  of  immemorial  non-ppaymeBt 
p  "  of  tithe,  and  the  reputation  of  their  bavmg  been  exempt,  forms  a 
body  of  evidence  in  favour  of  the  identity,  though  suspicion  may  be 
excited  from  the  non-production  of  the  title-deeds.  But  if  the  case 
turned  upon  that  point,  it  would  be  a  proper  subject  for  on  issuer 
there  being  fair  evidence  of  the  &ct. 

I  will,  therefore,  assume  it  to  be  proved,  that  these  sixty-eight 
acres  formed  part  of  the  possessions  of  Christ  Churchy  Canterbury; 
and  that  being  one  of  the  greater  monasteries,  and  one  which  ex- 
isted before  the  time  of  \efpi  memory,  and  there  being  proof  of 
non-payment  of  tithe,  the  defendant  makes  out  a  prim&  facie  case 
of  exemption,  bringing  himself  within  the  stat.  SI  Hen.  8.  c.  IS. 
s.  21,,  giving  to  Uie  grantees  of  the  crown  the  benefit  of  exemp- 
tions previously  enjoyed  by  the  monasteries,  that  being  the  only 
case  in  which  a  layman  can  prescribe  in  turn  decimando.    The  rec- 
tor, however,  undertakes  to  shew,  that  the  lands  were  not  inuoe- 
morially  in  the  possession  of  this  spiritual  house,  and  that  it  only 
came  to  them  in  1^72,  about  seven^  years  before  their  dissolution. 
Against  this  it  is  first  argued,  that  the  lands  granted  in  1472  do 
not  correspond  in  extent,  and  are  not  proved  to  be  the  same  with 
those  which  passed  to  Uenty  VIII.,  and  by  his  grant  to  Sir  Giles 
Capell:     But  I  think  the  evidence  is  quite  sufficient  to  prove  die 
identity ;  for  in  all  the  grants  the  property  passes  by  the  same  de- 
nomination, of  the  manor  otPanfeld;  and  can  we  suppose  that 
there  were  two  manors  of  the  same  name  in  the  parish  ?    If  not,  it 
is  clear  that  it  was  one  and  die  same  thing  that  passed  by  all  these 
grants.    And  diough  in  the  grant  of  Henry  L  the  word  boschos  is 
used  in  the  singular  number,  yet  in  all  the  others  it  is  in  the  plural; 
the  words  are  large  enough  to  comprehend  whatever  belonged  to 
Panfield  Priory^  and  that  appears  to  have  been  the  subject  of  all 
these  grants. 

I  have  looked  into  a  little  book  that  contains  an  account  of  the 
alien  priories  (a),  and  also  into  Tanner* s  Notitia.  {b)  It  contains 
an  account  of  the  numerous  possessions  belonging  to  Christ  Churchy 
Canterbury :  but  I  do  not  find  that  they  had  any  thing  in  Panjidd^ 
though  they  had  in  Backings  prior  to  the  grant  in  the  12th  of  £rf- 
voard  IV.,  which  is  mentioned  there,  corresponding  entirely  with 
the  plaintiff's  account  The  first  grant  to  the  monks  of  Caen  ap- 
pears to  have  been  by  Waleran  Fitz  lialph^  and  it  is  a  mistake  to 
suppose  that  it  came  to  them  in  the  time  of  Henry  I. ;  for  he,  in 
his  letters  patent,  acknowledges  it  to  have  been  granted  to  them  by 
his  father  William.  This  agrees  with  what  is  stated  in  the  account 
of  the  nlien  priories,  whicli  mentions  Panfield  to  have  been  given 


(/i)  ^i.aunt  of  the  Alien  Friories,  vol  i.  p.  128.  {b)  ^etit,  12. 
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to  the  abbey  of  St.  Stephen  by  Wateran  Fitz  Banulph^  in  the  4th  of     laSI. 
WHlimm  the  Conqueror.     However,  I  do  not  speak  from  this,  but       p^^  - 
from  the  grant  itself,  from  which  this  very  material  fact  appears,         y* 
— that  in  the  time  of  William  it  belonged  to  a  subject,  and  was 
given  by  him  to  the  monastery.    The  title  originates  with  him, 
and  is  thence  traced  downwards  to  Wodehouse^  afterwards  to  Griselda 
Hinde^  and  ultimately  tO'Christ  Churchy  Canterbwy. 

The  question,  therefore,  is  not  left  to  any  presumptions;  and  we 
most  inquire,  whether,  if  a  claim  to  tithes  had  been  made  while  the 
property  was  in  the  possession  of  Griselda  Hinde,  or  of  JVodehousef 
they  could  have  made  any  defence  to  it?  It  is  admitted,  that  lay- 
men were  by  law  incapable  of  having  tiie  pernancy  of  tithes 
or  prescriptive  exemption.  Tithes  were  a  spiritual  property  granted 
to  spiritual  persons  for  spiritual  purposes,  and  the  law  forbad  a 
grant  of  them  to  laymen ;  no  usage  could  legalize  it  This,  how- 
ever, is  not  a  case  upon  the  pernancy  of  tithes,  or  about  a  portion^ 
but  it  is  a  case  of  exemption ;  and  the  answer  to  Griselda  Hinder 
and  fVodehouse  would  have  been,  that  being  lay  persons  they  could 
not  prescribe;  they  must  have  stated  it  to  be  derived  originally 
from  Fitz  Bafyh^  and  it  follows,  that  even  if  the  doctrine  of  Hobart, 
in  Wright  v.  Gerrardj  be  law,  it  would  not  apply,  for  he  puts 
the  case  of  lands  having  always  been  in  spiritual  hands:  these  first 
belonged  to  a  layman,  then  came  into  spiritual  hands,  and  then  to 
lay  persons  again. 

With  respect  to  the  doctrine  of  Hobarty  it  is,  in  the  first  place,  merely 
dictum^  not  called  for  by  the  case,  which  was  decided  upon  the  unity 
of  possession.     It  is,  besides,  contrary  to  the  fundamental  principles  By  the 
of  the  common  law,  by  which  all  land  is  equally  charged  with  tithes ;  i^^'^^i'* 
to  suppose  a  single  acre  not  charged  is  quite  a  mistake.     From  the  land  equally 
earliest  periods  tithes  were  every  where  due  to  somebody;  even  in  wifh^thes; 
extra^parochial  places  they  are  payable  to  the  king.     And  although  ^^^^  ^^ 
when  in  spiritual  hands  no  tithes  were  paid,  that  was  from  the  rule  cmption  in- 
**  ecclesia  decimas  rum  solvit  ecclesicei^  and  not,  as  he  supposes,  from  l'^^*  j" 
any  non-charge  inherent  in  the  land.  The  land  was  still  liable,  though 
the  payment  was  suspended.     This  case  was  in  1620,  but  what 
Lord  Ho&ir^  said  in  it  seems  to  have  had  no  effect  at  all  upon  the 
judges  who  decided  Sydawn  v.  Holmes  (a),  in  1722.    This  doctrine.  Supra  479. 
however,  could  not,  even  if  correct,  confer  any  immunity  from  tithes 
upon  these  lands ;  they  must  have  been  subject  to  them  at  the  time 
of  the  grant  by  Fitz  Ralph,     I  observe  also  a  very  striking  circum- 
stance, that  none  of  the  grants  purport  to  pass  the  tithes  of  these  landa ; 
although  in  the  grant  of  Henry  L,  where  the  grant  of  Fitz  Ralph 
is  recited,  it  is  said  to  have  included  the  tithes  of  his  other  lands. 

(a)  Cro,  Car.  422.     Sir  W.  Jones,  3G8. 
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18S1.         These  lands  then  being  liable  at  the  common  law,  could  be 
exempt  only  by  some  one  of  the  modes  that  have  been  mentioDed; 


▼•  real  composition,  bull,  order,  unity  of  possession,  grant  or  prescnp- 
tion.  If  it  was,  as  now  stated,  by  prescription,  still  there  must 
have  been  a  grant,  that  is,  a  grant  is  presumed;  and  the  court  is 
bound  to  presume  that  the  grant  was  such  as  it  ought  to  have  been; 
that  it  was  made  to  this  spiritual  body  and  their  successors,  fiir 
spiritual  purposes,  and  so  as  not  to  enable  than  to  aliene.  If  die 
grant  was  made  otherwise,  it  was  a  transgression  of  the  law,  and 
would  have  led  to  great  mischiefs,  as  by  their  alienadons  the 
church  would  be  stripped,  without  any  provision  being  left  for  the 
perfovmance  of  the  duty.  It  is  on  the  general  principle^  that  unless 
there  be  strong  evidence  against  it,  you  must  presume  omnia  rite 
actaj  and  not  from  any  undue  favour  to  the  church,  that  the  courts 
have  always  supposed  such  grants  to  be  made;  so  that  when  the 
bodies  were  dissolved,  they  would  not  pass  to  the  crown  or  its 
grantee.  The  annihilation  of  the  alien  priories  put  the  exemptions 
of  their  possessions  upon  the  same  footing  with  those  of  the  lesser 
abbies  dissolved  by  the  stat.  27  Hen.  8.,  and  on  which  those  of  the 
greater  abbies  would  also  have  stood,  had  it  not  been  for  the  saving 
clause  in  the  stat  S 1  Hen.  8.  The  question  relative  to  the  posses- 
sions of  the  lesser  abbies  was  much  discussed  in  Sydawn  and 
HolmeSf  a  case  of  great  authority.  Crokej  who  thought  the  lands 
continued  to  be  exempt,  did  not  put  it  upon  the  ground  suggested 
by  Lord  Hcbari^  but  argued,  first,  that  Uie  exemption  ought  to  be 
presumed  to  have  originated  in  a  real  composition.  But  if  sc^ 
there  must  have  been  some  equivalent  given  in  return ;  the  other 
judges,  therefore,  would  not  presume  a  composition,  there  being  no 
evidence  of  it,  but  considered  it  to  be  a  prescriptive  exemption, 
which  ceased  at  the  dissolution  of  the  abbey,  or  upon  alienation  to 
a  layman.  Croke  then  endeavoured  to  support  his  opinion  upon 
the  stat  31  Hen,  8.,  by  arguments,  which,  however,  are  quite  con- 
trary to  all  tlie  subsequent  authorities. 

If  in  the  present  case,  the  proof  of  the  non-payment  be  sufficient 
to  raise  the  presumption  of  a  prescriptive  privilege  in  the  spiritual 
body  attaching  on  the  land ;  it  would  be  the  same  with  respect  to 
the  lands  belonging  to  all  the  alien  priories,  and  the  lesser  abbies 
dissolved  by  the  stat  27  Hen.  8.,  many  of  which  enjoyed  exemp- 
tions. What  would  there  be  to  prevent  them  from  attaching  on 
the  lands  in  the  hands  of  the  grantee  ?  Yet  it  is  well  settled,  that 
except  where  it  was  saved  by  the  stat.  31  Hen.  8.,  the  dissdlution 
of  the  body  dissolves  the  exemption.  That  has  hitherto  been  the 
law  as  to  all  this  large  mass  of  property;  and  to  yield  to  the  con- 
trary arguments,  would  overturn  the  case  of  Sj/daam  v.  Holmes,  and 
the  other  authorities  which  have  ruled,  that  in  these  cases  the  court 
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must  presume  that  species  of  exemption  which  would  not  have    .1621. 
perpetuity  in  the  hands  of  la)rmen.  p 

Iff  then,  at  the  time  these  lands  belonged  to  lay  persons,  they  t. 
could  not  have  resisted  a  demand  of  tithes,  the  question  will  be, 
whether  the  right  to  prescribe  could  be  revived.  The  case  of  the 
Bishop  of  Lincoln  v.  Cooper  (a),  of  which  we  have  only  a  very  im-  S«P»  i^s. 
perfect  account,  is,  I  think,  distinguishable  from  this.  We  know 
the  suspicions  that  would  attach  upon  a  temporary  transfer  to  the 
Duke  of  Somerself  and  it  might  have  been  considered  as  an  undue  ^ 

exercise  of  authority,  leaving  the  right  all  along  vested  in  the 
bishop.  But  supposing  that  the  property  was  treated  as  having 
belonged  to  him,  still  it  came  back  to  the  same  body  that  previously 
held  it  before,  and  the  decision  was  that  the  prescriptive  right  of 
the  bishop,  which  protected  it  in  his  hands,  did  not  cease  altogether 
by  its  being  parted  with  for  a  time;  the  grant  purporting  to  be  a 
personal  privil^e,  which  might  exist  in  the  bishop.  The  principle 
ofS^dowfi  V.  Holmes  was,  that  when  the  body  was  dissolved,  the 
privilege  was  gone;  but  in  the  case  of  the  Bishop  of  Uncoln,  the 
body  continued  the  same.  Tithe  does  not  grow  out  of  the  land, 
but  is  a  separate  and  distinct  property;  the  right  might  have 
existed  in  the  bishop,  while  the  land  bdonged  to  the  Duke  of 
Somerset  J  and  the  land,,  therefore,  might  have  become  again  dis- 
charged when  it  returned  to  its  former  owner.  It  was  a  question 
on  the  construction  of  the  grant,  whether  the  right  was  gone  by  the 
temporary  loss  of  the  land.  The  case  of  Sydotmn  v.  HohneSy  decided 
about  forty-five  years  after  this,  comes  expressly  to  the  pointy 
that  the  non-payment  of  tithe  does  not  draw  with  it  a. presumption 
of  such  a  durable  exemption  as  would  continue  in  the  hands  of  a 
layman. 

It  is  not  necessary  to  enter  into  the  consideration  of  the  Bishop 
of  JVinchestet^s  case,  and  the  other  cases  turning  either  upon 
the  unity  of  possession,  or  upon  the  question  whether  the  exemp- 
tion continued  when  the  lands  were  not  in  propriis  manibus.  It  was 
argued,  that  as  it  was  more  beneficial  to  the  spiritual  bodies  to  lease 
their  lands  tithe-free,  they  would  derive  similar  benefit  from  being 
able  to  sell  them  with  that  privil^e,  but  observe  what  mischiefs 
that  would  let  in;  they  might  become  utterly  impoverished  by  the 
sale  of  all  their  possessions.  Camley  v.  Keys^  and  the  other  Supnisos. 
cases  prove,  that  if  the  lands  be  leased,  the  privil^e  of  order  is 
suspended;  but  if  it  be  absolutely  parted  with  it  is  lost.  The 
analogy  subsists  with  respect  to  the  crown ;  it  has  the  privilege  of 
prescribing^  but  in  the  hands  of  its  grantee  the  lands  became  liable 
of  course;  the  courts  do  not  presume  that  there  was  any  durable 

(a)  Cro.  Elis.  216. 
3  A   3 
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18^1.     exemption,  but  refer  it  to  privilege  only,  which  by  the  alienation  is 

l^gc       gone. 

J^_  With  all  spiritual  bodies,  the  privilege  ceases  when  the  body  is 

dissolved.  In  the  case  of  the  dean  and  canons  of  Windsor  {a), 
where  **  a  prescription  was  shewed  of  a  discharge  of  tithes  in  an 
•*  abbot,  prior,  and  convent,  and  that  the*  corporation  was  after- 
^^  wards  dissolved,  because  all  the  monks  died,  and  the  abbot  also; 
*^  and  it  was  holden  by  the  court,  that  he  who  is  now  owner  of  it, 
'<  and  holdeth  the  lands,  shall  pay  tithes,  for  a  layman  cannot  pre- 
**  scribe  in  non  decimando ;  and  the  prescription  continues  no  longer 
^*  than  the  land  continued  in  the  abbot  and  convent's  hands." 
This  is  precisely  in  point.  In  Degg^s  Parson*s  CounseUor^ 
p.  SS2.,  it  is  laid  down  that  if  lands  belonging  to  any  of  the  lesser 
monasteries,  and  discharged  by  order,  had  been  granted  by  the 
king  to  one  of  the  greater  monasteries,  they  would  not  retain  the 
exemption,  the  right  to  tithe  reverting  to  the  parson  immediately 
upon  the  dissolution ;  and  the  greater  monastery  wouhl  not,  there- 
fore, hold  them  discharged.  There  is  a  case  of  BoUs  v.  Atkinson  {b\ 
where  the  abbot  of  Abingdon^  being  seized  of  lands  discharged  by 
prescription,  granted  it  to  All  Souls  CoU^e.  It  was  held  that  the 
discharge  was  gone,  for  it  could  not  be  intended  to  be  a  real  com- 
position, not  being  pleaded  or  found  to  be  so,  but  that  it  was 
a  mere  prescription,  and  personal  to  the  c^bot,  and  did  not  run  with 
the  land. 

Upon  these  principles  and  authorities  the  defence  is  compleCdy 
negatived;  and  if  there  were  any  doubt  remaining,  I  think  the  way 
in  which  it  is  pleaded  is  not  sufficient.  In  general  it  is  enough  to 
say  that  at  the  time  of  the  dissolution  the  abbey  held  it  discharged 
by  some  mode  or  another :  but  here  the  prescription  should  have 
been  pleaded  in  the  monastery  of  St.  Stephen  of  Caen;  fbr  as  the 
case  is  circumstanced,  the  right  is  derived  from  that  monastery,  and 
not  from  that  of  Christ  Church,  You  should  say  that  the  monastery 
of  5/.  Stephen  had  the  immemorial  exemption,  which  subsisted  im- 
perishably  till  the  dissolution.  That  should  have  been  put  upon 
the  record.  You  cannot  take  the  party  by  surprise ;  the  specific 
titie  that  is  laid  must  be  proved.  You  are  not  at  liberty  upon  this 
statement  to  cngrafl  a  new  case,  admitting  that  Christ  Church  was 
not  immemoriaNy  possessed,  and  claiming  the  exemption  by  virtue 
of  the  possession  of  another  religious  body. 

We  may  also  observe,  that  it  b  not  very  probable  that  there  is 
really  any  such  exemption.  The  grants  comprise,  besides  these 
woods,  other  lands,  meadows,  and  pastures,  all  of  which  have  gone 
together.     The  woods,  it  is  said,  are  now  exempt,  while  aU  the 

(a)  Godbolt,  :.'ll.  (6)  1  Lcvinz,  185.     1  Sid.  32a 


riten. 
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rest,  the  more  valuable  parts  of  the  property,  are  liable.  This  would     1821. 
be  a  singular  exemption.     All  the  property  passed  by  the  same      p 
grants,  and  by  the  same  words ;  then,  if  there  had  been  this  qua-      ^v- 
lified  exemption,  would  not  the  grants  have  mentioned,  with  respect 
to  the  woods,  that  they  were  not  tithable? 

In  addition  to  this,  there  is  a  case  of  Penfold  v.  Groome  directly 
in  point;  it  is  not  reported,  but  1  have  procured  my  own  brief  in 
it,  and  the  short-hand  writer's  note  of  the  judgement.     It  was  a 
suit,  by  a  vicar,  in  the  Exchequer.    At  first  Mr.  HoUist^  tb^  very 
experienced  counsel  who  defended  it,  set  up  a  defence  under  Sion 
Abbey^  as  one  of  the  greater  monasteries.     On  the  part  of  the 
plaintiff,  we  were  able  to  negative  that  ground  of  defence,  by  shew- 
ing that  Sion  Abbey  did  not  exist  from  time  immemorial.     A  very 
ingenious  endeavour  was  then  made  to  set  up,  in  express  terms,  the 
same  defence  that  is  made  here ;  they  pleaded  that  the  lands  in 
question  belonged  to  the  abbey  of  Fiscampj  in  Normandy,  one  of 
die  alien  priories,  and  were  held  by  them  exempt  from  tithes ;  and 
that,  coming  to  the  crown  by  the  stat.  2  Hen.  4.  they  were  granted 
taSion  Abbey,  without  any  intermediate  possession  by  laymen.     A 
question  was  made,  whether  the  defendant  had  sufficiently  identified 
the  lands  as  being  part  of  the  possessions  of  the  abbey  of  Fiscamp. 
Some  evidence  of  it  was  produced  firom  Domesday  Book,  and  there 
was  reason  to  believe  that  they  might  be  able  to  establish  it  by 
some  inquisitions.    The  court  was  divided  in  opinion;  the  Lord 
Chief  Baron  and  Mr.  Baron  TTiompson  giving  judgement  for  the 
plmntifi^  Mr.  Baron  Graham  difiering  fix>m  them :  Mr.  Baron  i/o 
tham  was  absent.     The  defendant  dying,  his  representative  appealed 
to  the  House  of  Lords,  when  the  decree  of  the  Exchequer  was 
affirmed,  excepting  so  far  as  it  directed  an  account  of  the  tithe  of 
wood,  as  to  which  an  issue  was  directed.    The  reason  of  that  was, 
that  the  land  was  stated  to  be  in  the  weald  of  Sussex;  the  great 
question  was  the  tithe  of  hay.    I  had  a  recollection  of  itf  and  was 
gratified  to  find,  on  receiving  the  papers  this  evening,  that  it  en- 
tirely coincides  with  the  views  I  had  formed,  (a)  Beg.  lib.  D.  1820, 
^1175. 


(a)  Exchequer,  My  6,  1804i.    jDom*  Froc*,  (thcaetoibrt  crifed  the  monarteryof Si, Satiour, and 
Jimt  20,  18ia.  Si.  Mary  the  Vkght^  and   Si.  Brktgti  if  Smn^  of 
iwAMw  0,..^^  the  order  of  ^/.  ^nafittrw*,)  pircel  of  the  po«e«. 
FttfQia  T.  Groome.  lioiis  of  the  said  late  diMoIved  monastery,  being  the 
The  plaintifr  was  Ticar  of  SUywmsy  in  Sunex,  •  demeanes  of  the  manor  of  Ckariiont  in  tiie  countj 
and  the  defendant  the  occupies  of  a  ftnn  in  that  of  Suitex,  which  belonged  to  the  abbess  and  cod- 
parish,  caUed  Chariion  Farm.     By  his  answer  he  veniof  the  said  disscdvd  monastery ;  and  that  the 
staled,  that  the  only  part  of  Ma  Una  oa  which  he  said  manor  and  lands,  and  the  rest  of  the  posses- 
had  cut  any  wood  was  within  the  weald  of  Aussr,  sions  of  the  monastery  of  A'sn,  (the  same  beiiig 
which  from  time  immemorial  had  been  exempt  one  of  the  greater  monasteries,  and  having  posots 
ftom  payment  of  tithes  of  wood  and  underwood,  sions  of  upwards  of  SOO^.  per  amivm,)  were  given 
•  He  also  stated,  that  bis  farm  and  premises  were  and  surrendered  unto,  and  came  to  the  hands  of 
long  before,  and  at  the  time  of  the  dissolution  of  King  Henry  the  Eightli,  under  the  act  of  the  S  1st 
the  hue  dissolved  monastery  of  Shn,  in  Muidleaer,  of  his  reign,  intituled  **  An  Act  for  the  JXsiolu^ 
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****•  2  Geo.  IV.    A.D.  1821.    Cane. 

Cook  V.  BuU.    [6  Madd.  53.] 

Ok  demurrer.  The  Vice-Chancellor  held  the  ordinary  to  be  a 
The  ordi-  necessary  party  defendant  to  a  bill  for  establishing  a  modusj  because 
uoyba      he  has  a  temporal  interest  in  a  lapsed  presentation;  and  because 

nocfiiary 

party  defendcnt  to  a  bill  for  eiteblisfaiDg  u^modus. 


Cbok 

y, 

BuU. 


tioo  of  Mooasterifet  and  Abbin;**  and  that  Uie  were  no  words  to  preaenre  the  privilege,  unkn 

Mid  manor  of  CharUotti  with  the  appurtenances,  their  coming  into  his  possession  was  sufficient  fat 

(whereof  the  said  fium   and    prenuaes,    called  that  purpose ;  and  with  regard  to  Chat,  even  the 

CkarUon,  being  demesnes  9»  aforesaid,  were  par-  stat.  of  27  Hen*  8.  was  not  found  to  be  anflkifnt 

oel,)  was  before,  and  in  the  first  year  of  Bidutrd  for  the  purpose  of  supporting  the  priril^ge  of  the 

the  Ffavt,  and  tai  the  second  of  ^mry  the  Fifth,  lesser  monasteries.     It  waa  thought  to  require 

part  of  the  potMssions  of  the  then  abbey  of  Jlu-  wcnxls  as  strong  as  those  in  the  stat.  31  Hau  8. 

camp,  in  NormimdMf;  and  that  the  said  manor  It  was  not-a  composition  real.     It  was  to  be  pre- 

with  the  apportcnaiiceB,  and  the  rest  of  the  pos-  snmed  that  the  privilege  given  to  the  curporatlen 

nwioiii  of  the  said  abbey  of  jFYfcamp,  came  to  died  with  the  corporation,  and  though  it  came  to 

Kiqg  H§my  the  Fifth,  by  virtue  of  an  act  of  the  the  hands  of  the  crown,  still  those  privileges  were 

second  year  of  his  reign ;  and  that  His  said  lost  in  the  way  there. 

Mijesty  King  J^tfMry  the  Fifth,  or  King  Henry  Mr.  Baron  Thompaim  thought  the  lands  were 
the  Sixth,  or  King  Edward  the  Fourth,  afteiwaiJa  not  identified  with  those  of  the  abbey  of  Fiacamp: 
gnmted  the  said  manor,  with  the  appurtenances,  but  if  they  were^  he  agreed  that  the  privilege  was 
(whereof  CharUon  Tarm  was  parcel,)  together  totally  taken  away  when  the  land  ceased  to  belong 
with  various  other  possessions  of  the  said  abbey  to  it.  The  statute  of  Henry  the  Fifth  operated 
of  J^licamp,  unto  the  use  of  the  said  abbess  and  in  the  same  way  as  that  of  27  Hen*  &,  for  tht  dip- 
convent  of  iSSon ;  and  that  they  held  the  same,  solution  of  the  lesser  monasteries ;  in  which  esse 
and  enjoyed  the  same,  9»  parcels  of  their  posses-  it  was  admitted  that  every  privil^e,  whether  by 
aions,  till  the  same  were  surrendered  to  King  prescription  or  otherwise,  was  actually  gooe  by 
Henry  the  Eighth  as  aforesaid.  And  he  believed  their  dissolution ;  and  after  the  lands  went  to  the 
that  tiie  whole  of  the  said  Charlton  Farm  (being  crown,  those  ezemptioos  did  not  exist  in  the 
demesnes  as  aforesaid)  was  tiram  time  whereof,  hands  of  the  crown,  and  consequently  were  not 
&C.,  held  and  enjoyed  by  the  said-  abbey  of  J*ii-  granted.  ' 

€amp,  and  tiie  said  King  Henry  the  Fifth,  or  by  Mr.  Baroo  Graham  thought  the  identity  of  the 

him  and  his  said  two  immediate  successors,  or  by  lands  was  a  question  for  the  considention  of  a 

him  and  King  Henry  the  Sixth,  and  by  the  said  jury.     After  observing  that  the  stat.  2  Hen,  5. 

abbess  and  convent  of  Sum,  from  the  time  the  was  different  fh>m  that  of  27  Hen*  8.,  be  said  he 

same  were  granted  to  them,  or  by  their  tenants,  thought  it  probable  those  tithes  never  were  io 

and  by  all  other  persons  in  whose  occupation  the  charge  to  the  rectory,  but  were  enjoyed  as  distinct 

same  were,   exempt  and   discharged,   aequitted  property.     The  land  would  be  exempt  into  what- 

and  privileged,  of  and  from  the  payment  of  all  ever  hands  it  came ;  that  is  to  say,  while  in  the 

tithes  whatsoever  arising  or  growing  upon  the  hands  of  persons  able  to  sustain  the  plea  of  abso- 

same,  and  every  part  thereof;    and  by  means  lute  discharge  of  tithe ;  for  it  had  passed  all  aloqg 

thereof,  and  by  force  of  the  same  act,  the  said  to  persons  competent  to  prescribe  in  nan  dee^ 

farm  had  ever  since  been,  and  then  was,  exempt  mando.     He  also  thought,  that  if  the  lands  were 

and  discharged  from  the  payment  of  all  tithes  not  part  of  the  possessions  of  the  abbey  of  Fu- 

whatsoever.  cmnpy   tlie  Immemorial  non-payment  waa  only 

The  Loixl  CItief  Baron^  in  giving  judgement,  to  be  explained  by  ascribing  it  to  an  adverse  i%iit; 

remarked,  Umt  the  stat.  2  Hen.  5.,  for  suppressing  the  crown  might  have  had  a  title  to  these  tithes, 

the  alien  priories,  had  not  the  words  '<  in  as  large  and  every  presumption  was  to  be  rused  from  the 

and  ample  manner,"  &c.  still  less  the  words  of  fact,  which  might  be  taken  for  granted  that  the 

the  stat.  :>1  Hen*  8. ;  and  that  the  non-payment  crown  never  did  pay  tithes  to  the  rector.     He 

of  tithes  for  land,  alleged  to  have  come  from  ec-  cited  Siade  v.  J}rake§,  tupra  385.»  and  Lan^rey 

desiastical  hands,  was  to  be  ascribed  to  a  privi-  v.  Rooke  || ,  supra  859. 

lege  that  must  die  with  them.    He  dted  the  Dean  It  was  stated  that  Mr.  Baron  Hotham,  who  was 

and  Canon  qf  WindtQr*%  case  *,  tupra  479.,  Sy-  absent,  concurred  in  opinion  with  the  Lord  Chief 

down  V.  Holmes  t»  HoUs  v.  Atlaneon  |,  and  Degge^  .  Baron  and  Mr.  Baron  Thempmnm 

338.,  and  observed  that  in  Sydown  v.  Holmes^  The  decree  directed  an  account  of  snail  tithes 

Croke  agreed  that  a  prescription  of  this  kind,  genemUy.    Tk»  printed  cases,  upon  the  appeal  to 

coming  from  an  ecclesiastical  corporation  to  a  the  House  of  Xiotda,  are  to  be  found  in  the  ool- 

layman,  should  not  be  preserved  without  an  act  lection  in  the  Lin*  Inn  Library,  vol.  v.  p.  45(. 

of  parliament ;  but  be  conceived  it  to  be  a  real  In  the  reasona  for  the  appellant's  caseg  which  aie 

composition.     Now  in  the  stat.  of  Heiu  5.  there  signed  by  Sir  A*  Pigg'^i,  Mr.  HoUiti,  and  Bfr. 

*  Godb.  211.         t  Ub.  sup.        .|  1  Lev.  185.    1  Sid.  S20.        §  Hob.  295.         |.  Amb.  291. 
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his  presence  in  the  suit  protects  the  right  of  the  church  against      182^. 
collusion,  (a)  ' 


2  Geo.  IV.    A.D.  1821.     Cane. 

Exeter  CoUcge  V.  Rowland.    [6  Mad.  94.]  March  28. 

Exeter  College  being  the  lay  rector  of  the  parish  in  question,  j^  J»  ^vAti. 
and  entitled  to  the  great  tithes,  and  the  warden  of  the  coll^[e. being  rector  and 
the  vicar,  and  entitled  to  the  small  tithes,  the  college  and  the  vicar  year  to  join 

in  A  siiit 

joined  as  plaintiffs  in  the  suit,  praying  that  the  defendants,  occupiers  for  the 
in  the  parish,  might  account  to  them  for  the  tithes  respectively  due  ^^^ 
ta  them.     The  defendant  demurred  for  multifariousness.  due  to 

The  Vice-Chancellor  allowed  the  demurrer,  because  the  plain- 
tiffs prayed  for  an  account  of  the  tithes  respectively  due  to  them, 
which  were  distinct  matters ;  but  observed,  it  might  have  been  other* 
wise  if  the  plaintiffs  had  alleged  that  they,  together,  were  entitled 
to  all  the  tithes,  and  had  prayed  a  general  account.  (6) 


them. 


Tr.  2  Geo.  IV.    A.  D.  1 821 .     B.  R. 

Bull,  Clerk,  v.  Howard  and  another.    [4  B.  &  A.  655.2  ^^y  ^' 

Debt  under  2&8  Ed.  6.  c.\%.  $.\.  for  the  treble  value  of  tithes.  Wherea 
The  cause  was  tried  before  Oraham  B.  at  the  last  assizes  for  Suffolkj  ^^^^^ 
when  a  verdict  was  found  for  the  plaintiff  on  the  thitd  count  of  the  tithes  un- 
declaration,  which  stated,  that  the  defendants  being  occupiers  of  sd.6.%A3. 
certain  lands  within  the  parish  oi  Lakenheathj  and  whilst  the  plun^  s.i*oimtied 
tiff  was  vicar  and  proprietor  of  the  tithes,  and  whilst  the  defendants  that  the 
were  so  occupiers  of  the  said  land,  to  wit,  on,  &c.  at,  &c.  did  dig  up  ^^^  ^ 
a  certain  large  quantity  of  potatoes,  to  wit,  one  hundred  pounds  of  edimdpaid, 
potatoes,  then  growing  upon  the  said  land,  the  tithe  whereof  be*  '"^l^"^ 
longed  to  the  plaintifi^  and  of  right  ought  to  have  been  set  out  and  have  been 
paid  to  him  as  such  vicar  and  pn^rietor,  to  wit,  at,  &c    Yet  that  ^^  "^^^ 
defendants,  being  subjects  of  this  realm,  and  well  knowing  the  pre-  nextbefora 
mises,  but  not  regarding  the  statute  in  such  case  made  and  provided,  ^^^ 
nor  fearing  the  penalties  therein  contained,  after  the  digging  up  of  held  that  it 
the  potatoes,  and  before  the  commencement  of  this  suit,  to  wit,  on,  ^2*^5^^^ 
&c.  at,  &c.  did  take  and  carry  the  said  potatoes  from  the  said  land,  *^^ 


UTeikenUt  the  circuiiistance  of  the  land  hamg  The  wyondBnt't  case  is  signed  by  Sir  T.  Ptuimer 

always  been  in  spiritual  hands>  is  i^ed  on ;  and  and  Sir  Samud  BomiUy,  llio  decree  was  aflSrmed 

the  cases  of  Wood  v.  Sulstrode*,  and  Taie  ▼•  with  tiie  rariation  mentioned  in  the  text. 

IBWtofif,  $upra  150S,  and  WaUdaU  t.  WUAaw\9  (a)  Gordoii  ▼.  iStm/NHiwim,  11  Yes.  509.  su- 

are  dtod.     A  case  of  8t.  Amand  ▼•  Parker  m  pra  16S8.    De  WhdpdaU  v.  MUhwrUf  5  IVi.  485. 

aOuded  to,  where  a  prescription  in  the  abbess  it^ira.    JSTofetT.  Pomfrtt^  Dan.  141.  tupra  1884. 

andxonvent  of  Sum  yen  set  up,  but  disallowed,  (6)  See  also  AnoHj  tupra  473. 
the  abbey  being  founded  vrithin  lime  of  memory. 


•  2  Wood,  289. 


t4Wood|55a  |Degge,326. 
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1 821.     where  the  same  had  been  so  grown,  and  dug  up,  and  where  the 
"""T""    same  ought  to  have  been  tithed,  the  tenth  part  thereof,  or  of  any 
V.         part  thereof,  not  having  been  separated,  divided,  and  set  out  from 
Howard,     ^y^^  ^^^^  parts  thereof,  nor  any  composition  or  agreement  n^e  for 
diet,  and  the  the  tithes  thereof,  or  of  any  part  thereof  with  the  plainti£^  contrary 
^JJJ^JJJ^j'    to  the  form  of  the  statute  in  such  case  made  and  provided.     Aver- 
•^  ment,  that  the  tenth  part  of  the  potatoes  so  taken  and  carried  away, 

at  the  time  of  taking  and  carrying  away  the  same,  was  reasonably 
wortli  a  large  sum  of  money,  to  wit,  &c.  whereby,  and  by  force  of 
the  statute  in  such  case  made  and  provided,  an  action  had  accrued 
to  the  plaintifl^  &c.  Scarlett j '  in  the  last  Easter  term,  obtained  a 
rule  nisi  for  arresting  the  judgement  on  this  count,  on  the  ground 
that  it  contained  no  averment,  that  the  tithes  had  been  yielded  and 
paid,  and  of  right  ought  to  have  been  set  out  and  paid  in  kind  to 
the  farmer  or  proprietor  thereof  within  forty  years  next  before  the 
passing  of  the  statute  of  2  &  3  Ed.  6.  cr.  1 S.  5. 1 .  And  now, 
Blossett  SevjU  and  Storks  shewed  cause. 
Scarlett  and  Daoerf  contra,  were  stopped  by  the  court 
Baj^ley  J.  -—  This  is  the  first  instance  which  I  ever  saw  of  a  de- 
claration under  the  statute,  upon  the  2  &  3  Edw.  6..  cr.  13.  in  which- 
there  was  not  an  all^ation  that  tithes  had  been  paid  or  payable 
within  forty  years  next  before  the  passing  of  the  act  of  parliament 
That  statute^  it  should  be  observed,  introduced  a  new  remedy  for 
the  non-paysieiit  of  tilhe^  and  ia  tenns  confines  that  remedy  t» 
such  prediaJ  tithes  as  had  been  yielded  and  paid  within  forty  years 
next  before  the  act,  or  of  right  or  custom  ought  to  have  beeai  paid. 
Now,  prtmdjactef  those  words  must  have  some  meaning,  and  most 
have  been  intended  to  restrain  the  operation  of  the  statute  to  some 
particular  tithes.  And  I  think,  that,  unless  that  be  so,  it  will  be 
difficult  to  account  for  the  opinions  delivered  by  di£Ssrent  jiM^es^ 
8upn942.  with  respect  to  this  act  In  Lord  Mansfield  v.  Clarke  {a)y  WUmat 
C.  J.  speaking  of  the  averment  that  tithes  had  been  payable^  saySf 
^  This  seems  to  be  a  necessary  averment  f  and  in  that  case  the 
declaration  was  amended,  for  the  purpose  of  introducing  it  Now 
that  would  not  have  been  done,  if  the  allegation  had  been^  as  it  is 
now  contended  to  be,  wholly  immaterial.  And  the  observations 
Supn  900.  of  Yates  J.  in  K^naston  v.  Clark  (i),  afibrd  the  same  aigument  The 
Supnisss.  case  of  Mitchell  v.  Walker  {c)  is  quite  consistent  with  this,  for  there 
the  declaration  did  contain  the  averment,  and  there  can  be  no 
doubt  that  the  &ct  might  be  presumed  if  the  land  was  tithaUe,  and 
nothing  i^peared  to  shew  that  the  tithe  had  originated  since  the 
period  mentioned  by  statute.  A  case  may  be  put  in  which  a  par^ 
having  lands  finee  from  tithes,  might  have  granted  them  thirty  yean 

(fl)  5  T.R.  264,  n.  (a).     .        (b)  5  T.R.  265.  lu  (a).  (c)  5  T.R.  2«3. 
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before  the  statute.     If  so,  all  the  oll^ations  in  this  declaration      182K 
might  be  true,  and  yet  the  party  would  not  be  entitled  to  tliis  re-       ^^^ 
niedy.     I  think,  therefore,  that  this  was  a  necessary  allegation,  and 
not  being  contained  in  this  declaration,  I  am  of  opinion,  that  on  that 
ground  the  judgement  must  be  arrested. 

Holroyd  J.  —  I  am  also  of  opinion,  that,  in  this  case,  the  judge- 
ment must  be  arrested  upon  the  ground,  that  the  allegation  omitted 
in  the  declaration  is  one  required  by  law  to  be  made.     Tlie  uniform 
course  of  the  precedents  has  been  to  insert  it,  and,   on  various 
occasions,  it  has  been  considered  by  the  judges  as  a  necessary  aver- 
ment.    But  it  b  said,  that  the  objection,  if  any,  is  cured  by  verdict. 
I  am,  however,  of  a  difierent  opinion,  for  all  the  facts  necessary  to 
bring  the  case  within  the  powers  of  the  clause  must  be  stated.     In 
an  action  oii   the  game*laws,  it  is  necessary  to  allege,  that  the 
party  charged  with  having  used  a  do^  &c.  was  not  qualified  to  use 
it ;  and  in  Spieres  v.  Parker  (a),  it  is  laid  down  by  the  court,  that, 
even  after  a  verdict,  such  an  omission  is  fatal.     But  it  is  said,  that* 
it  is  averred  here,  that  the  defendant  carried  away  the  tithe  contrary 
to  tlie  form  of  the  statute,  and  that  that  allegation  is  sufficient.    I 
think  that  is  not  so.    The  court  are  to  judge  whether  the  facts  stated 
are  contrary  to  the  statute,  and  it  is  not  to  be  taken  after  verdict 
that  facts  are  proved,  which  not  being  stated  in  the  declaration,  it 
could  not  be  necessary  to  prove  at  the  trial.     As  to  the  general 
point,  the  import  of  the  statute  seems  to  me  to  be  confined  to  par- 
ticular tithes,  and  not  to  extend  to  all  predial  tithes.    The  statute, 
as  it  seems  to  me,  excludes  cases  where  the  right  to  tithes  origin- 
ated within  forty  years  before  or  at  any  time  afVer  the  passing  of 
the  act     Now  such  a  right  may  have  originated  since  the  period 
fixed ;  for  lands  tithe-free  may,  either  by  agreement  founded  on  a 
valuable  consideration,  or  sanctioned  by  an  act  of  parliament,  have 
become  liable  to  pay  tithes;  those  cases,  however,  would  not  fall 
within  the  words  of  the  act.    The  count,  therefore,  ought  to  have 
contained  this  allegation,  and  not  containing  it,  the  judgement  must 
be  arrested. 

Best  J.  concurred.  Rule  absolute.  (6) 


M.  2  Geo.  IV.    A.D.  1821.    B.^l. 

Steele  v.  Manns.    [5  B.&.  A.  22.]  Oct.  n. 

The  plaintiff^  dedared  in  debt  upon  the  statute  2&S  Ed.  6.  ul.  having 
c  1 8.  as  the  farmer  and  proprietor  of  the  tithes  of  com  arising  from  ^  ^^^^ 
land  in  the  parish  of  Catheringian^  in  the  county  of  SouthampUmf  ft«e  from 
against  the  defendant  as  occupier  of  land  in  that  parish,  and  charged  ^<^^  ^^^^ 

^— ^■— ^^^    ■  .  ■    ■  ■■  ■  ' 

(a)  1  T.R.  M5.  (6)  Abboit  C.J.  was  absent. 


3033  CASES. 

1821.  that  the  defetxiant  had  carried  awoy  his  corn  without  setting  out 

the  tithe,  whereby  an  action  had  accrued  to  the  plaintifl^  to  demand 

T.  and  have  of  the  defendant  treble  the  value  of  the  said  tithe.     Plea 

^^^*-  nil  debet*      At  the  trial  before    Graham  Baron,  at  the  summer 

a  right  of  assizes,  1819,  for  the  county  o{  SouthampUmj  a  verdict  was  found 

Sbmto  an-  ^^^  ^^^  plaintiff,  subject  to  the  opinion  of  the  court  on  the  follow- 

nezed;  the  ing  Case  :  — 

^^1^^^  The  plaintiff  claimed  the  tithes  in  question,  as  the  tenant  for  an 

^nnrds  in-  unexpired  term  of  years,  of  Sir  lAicas  Curtis^  the  lay  impropriator 

der  an  act  of  the  rectorial  tithes  of  the  parish  of  Catheringfym,    By  an  indo- 

^  ^*^^  ^^^^  ^^  ^^  ^  ^^  ^*  ^'  ^*  ^^^  ^^^  disafforesting  the  forest  otBicTf 

certain  land  in  the  county  of  SoiUkompton^  and  for  mclosing  the  open  common- 


aUotted  gjj^i^  lands  within  the  forest,  after  reciting  (section  41.)  that  the  six 
lieu  of  bis  hundred  acres  of  land  thereby  vested  in  his  Majesty,  being  taken  out 
■wd  right     Qf  different  parishes,  the  persons  entided  to  the  tithes  o£  such  pa- 

ofcominon:     ,  . 

held,  that  lishes  might  be  injured  therdby,  it  was  enacted,  that  out  of  the  said 
pm^!»h^  open  commonable  lands  thereby  directed  to  be  divided  and  inclosed^ 
rapcct  of  allotments  should  be  made  to  the  persons  entitled  to  the  tithes  of  such 
]^„^  ^'^^  parishes,  of  so  much  land  as  should  be  in  the  judgement  of  the  com- 
missioners, a  full  compensation  for  such  injury.  And  it  was  further 
enacted  (section  42.)  that  the  commissioners  should,  in  the  nest 
places  allot  the  residue  of  the  said  open  commonable  lands  and 
grounds  respectively  to^  and  among  the  persons  entided  to  common^ 
age.  ^*  Provided,  (section  45.)  that  nothing  in  the  said  act  shall  ex- 
tend, or  be  construed  to  extend,  so  as  to  prejudice,  lessen,  or  defiwt 
the  right,  title,  or  interest  of  the  several  rectors,  vicars,  and  lay  im- 
propriators of  the  several  and  respective  parishes,  townships,  hamlets, 
or  places  of  Soberton^  HambleUmf  Catherington^  &C  or  any  perKU 
or  persons  whomsoever,  in,  or  to  any  tithes,  great  or  small^  arising 
or  renewing  out,  or  payable  for,  or  in  respect  of  any  lands,  tene- 
ments, hereditaments,  within  the  same  several  parishes,  &c.  but  such 
great  and  small  tithes  shall  be  paid  and  payable^  at  all  times  here- 
after, in  such  and  the  same  manner  as  they  would  have  been,  in 
cose  this  act  had  not  been  made.''  Before,  and  at  the  time  of  pass>- 
ing  of  this  act  of  parliament,  John  Ring  esquire,  was  the  owner  of 
an  estate  at  Love  Dean,  in  the  parish  of  Catheringtonf  and  the  tithes 
arising  from  such  estate,  for  which  estate,  as  consisting  of  120  cus- 
tomary acres  of  arable,  pasture,  and  coppice  land,  in  the  occupation 
of  Edward  MannSy  free,  from  rectorial  tithe,  (but  which  tithe  had 
.  been  purchased  with  the  estate,)  situate,  and  being  at  Love  Deanf 
in  the  parish  of  CatheringUm^  he  claimed  a  right  of  common  from 
the  commissioners  under  the  for^oii^  act,  who  tliereupoii  awarded 
to  Mr.  Ring^  in  right  of  the  last  mentioned  estate,  five  acres  and 
seventeen  perches  of  the  open  and  commonable  lands  of  the  forest 
of  Bier  J  situate  in  the  parish  of  Catherington. .  The  defendant,  John 
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MoMnSf  became  the  tenant  of  two  acres,  part  of  such  five  acres  and     ^^^* 
seventeen  perches  so  aUotted  to  Mr.  Eing^  and  in  the  year  IBlTy       giggu 
sowed  such  two  acres  with  oats,  and  afterwards  cut  and  carried        1^* 
away  the  crop  without  setting  out  the  tithe.     The  tithe  was  de-^ 
mandedy  but  refused,  on  the  ground  that,  as  the  allotment  had  been 
made  in  respect  of  land  not  paying  tithe,  the  idlotted  lands  were  ex-* 
empt  fix)m  the  payment  of  tithe. 

Selvoyrii  for  the  plaintiff. 

E.  Lawes  contra,  was  stopped  by  the  court 

AbboH  C.  J.^I  am  clearly  of  opinion,  that  the  pidntiff  is  not 
entitled  to  recover.  The  fiicts  are  these:  J(An  Ring  being  the 
owner  of  an  estate  of  120  acres,  and  the  tithes  arising  therefrom, 
(which  tithes  he  had  purchased  with  the  estate,)  had  allotted  to  him, 
under  an  inclosure  act,  certain  land  in  lieu  of  a  right  of  common 
appurtenant  by  custom  to  his  estate.  The  plaintiff,  who  is  the 
tenant  of  tiie  lay  impropriator,  claims  titiie  in  respect  of  such 
allotted  land,  and  the  question  substantially  is,  whc^er  the  lay 
impropriator,  who  has  sold  the  tithe  of  the  estate,  is  entitied  to  the 
tithe  of  land  allotted  to  the  owner  of  that  estate  in  lieu  of  a  right 
of  common  which  was  appurtenant  by  custom  to  the  land.  It  is 
quite  clear,  that  after  the  lay  impropriator  had  thus  sold  the  tithes 
of  the  estate,  no  tithe  was  payable  at  least  before  the  passing  of  the; 
inclosure  act.  Before  the  sale,  the  titiie  was  payable  equally  in  re^ 
spect  of  all  cattle -feeding  on  the  enclosed  as  on  the  common  land. 
When  the  lay  impropriator  sold  the  tithes  of  the  estate,  he  there- 
fore sold  all  the  tidies  in  respect  of  all  cattie  feeding,  both  upon  the 
enclosed  and  the  common  bnd.  And  I  am  of  opinion,  that  inas- 
vouch  as  no  tithe  was  payable  before  the  inclosure  act,  in  respect  of 
the  cattie  feeding  on  tiie  common  land,  no  tithe  is  payable  now  in 
respect  of  tiie  land  allotted  to  the  owner  of  the  estate,  in  lien  of  such 
rij^t  of  common.  This  case  is  very  distinguishable  from  the  case 
cS Moncaster  v.  Watson  {a\  for  the  land,  in  respect  of  which  the  Sapnsos. 
allotment  was  there  made,  was  not  wholly  free  item,  the  pajrment 
of  tithe ;  the  exemption  claimed  was  merely  from  the  tithe  of  com, 
grain,  and  hay,  neither  of  which  the  common,  while  unindosed,  was 
capable  of  producing.  The.titiieofagistmentwould,therefore,i^emain 
payable,  notwithstanding  the  exemption.  Here^  the  owner  of  the 
land  is  the  owner  of  the  tithes,  for  the  effect  of  the  conveyance  must 
have  been  to  make  the  owner  of  the  estate  the  owner  of  all  the  tithes 
of  the  land ;  and  I  am  of  opinion,  that  the  owner  of  the  estate,  be- 
comes the  owner  of  the  tithes  of  land  allotted  to  him,  in  respect  of 
a  right  of  common  .appurtenant  to  that  estate.  The  postea  must, 
therefore,  be  delivered  to  the  d^ndant. 


(a)  3  Burr.  1375 
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1821. 

8t9eU 

V. 

Mttumi* 

•  Supra 
82S. 


OtL  27. 


Hdroyd  J.->— t  am  of  the  same  opinion.  I  am  quite  6atisfied« 
from  the  case  of  StochoeU  v.  Terry^y  and  the  reasoning  of  Lord 
Kenyon  in  the  case  of  Lord  Gvydir  v.  Foakes  {a\  that  the  pUintiff 
is  not  entitled  to  the  tithes  of  the  allotted  land,  but  that  the  person 
who  is  entitled  to  the  tithes  arising  out  of  the  estate,  is  also  entitled 
to  the  tithes  arising  out  of  the  allotted  land,  in  like  manner  as  be 
would  have  been  entitled  to  tithes  aiising  out  of  the  beneficial  en- 
joyment of  the  right  of  common  appurteivuit  to  that  estate,  in  case 
the  inclosure  act  had  never  passed.  (6) 

Best  J.  concurred.  Judgement  for  defendant^ 


M.  2  Geo.  IV.    A.  D.  1821.     B.  R. 

EUU  V.  Amison.  [5  B.  &  A.  47*] 

By  an  inclosure  act,  it  was  enacted  that  the  commoners  should 
set  out,  allot,  and  award  certain  portions  of  lands  out  of  the  com- 
mons, to  be  inclosed  unto  the  impropriate  rectors  and  curate  in  lieu 
of  all  great  and  vicarial  tithes ;  and  the  commissioners  were  re* 
quired  to  distinguish  by  their  award  die  several  allotments  to  the 
impropriate  rectors  and  curate,  respectively,  and  the  same  allot- 
ments were  thereby  declared  to  be  in  full  satis&ction  and  dischai^ge 
of  all  tithes.  It  was  held  under  this  act,  that  the  tithes  were  not 
extinguished  until  the  commissioners  made  their  award. 


JutuS. 

The  court 
will  not 
mntade- 
tendant  in 
amit  for 
titfaes,  who 
has  filed  a 
cnMBbUl 
aaainai  Uie 
plaintiff  for 
a  difloorery, 
time  to  an- 
swer the 
ori^nalbill, 
until  after 
an  answer 
shall  have 
been  put  in 
to  the  cross 
bilL     The 
counais  to 
amend  the 
answer  if 
necessarj. 


Tr.  3  Geo.  IV.    A.  D.  1822.    Scac. 

Dolben  v.  Whittington.  [11  Pri.  29.] 

Mahtin  and  IVhately  moved  specially  that  the  defendant,  in 
this  suit,  which  had  been  instituted  against  him  for  tithes,  might 
have  a  month's  further  time  to  answer  the  bill,  afler  the  plaintiff 
should  have  put  in  his  answer  to  a  cross  bill,  which  hod  b^n  filed 
against  him  by  the  defendant  for  a  discovery  of  matters  allied  to 
be  material  to  his  defence. 

Boteler  contrd,  was  stopped  by  the  court,  which  refused  the  ap- 
plication as  one  which  could  not  be  entertained ;  for  they  observed 
that  if  it  were  granted,  it  would  become  a  common  course,  and  one 
necessarily  attended  with  great  inconvenience  to  plaintiffs  in  tithe 
suits ;  that  if  there  should  be  any  thing  disclosed  by  the  answer  to 
the  cross  bill,  material  to  the  case  of  the  defendant,  to  the  original 
bill,  the  proper  and  only  cause  would  be  to  amend  the  answer, 
and  that  the  present  motion  was  wholly  objectionable  on  many 
grounds.  Order  refused  with  costs. 


(a)  7T.R.  641. 


(h)  Bayley  J.  was  absent  at  chambers. 
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Tr.  SGeo.IV.    A.  D.  1822.    Scac.  ^^^' 

Markkam  v.  Smyth.  [1 1  Pri.  9.]  Mofiham 

This  bill  was  filed  for  an  account  of  the  tithes  of  com,  grain,      ^"•y^*- 
hay,  wool,  and  lamb,  claimed  by  the  pbintiff  as  lessee  of  the  Rev.  •'"***  *''• 
H.  F.  Mitts,  Chancellor  of  York,  and  rector  of  Waghen,  county  ^^3" 
of  Yorkj  from  the  defendants,  owners  and  occupiers  of  lands  in  the  effect  of 
townships  of  Wcighen  and  Meatus.  cumenury 

The  defendants  (fourteen)  relied  on  different  defences.     The  evidence  m 
substance  of  the  defence  set  up  by  Sir  W.  Smyth,  and  his  tenants,  c^,  and* 
was,  that  divers  lands  of  Waghetij  with  the  rectory  or  church  of  the  »  defence  of 
said  parish,  (except  twelve  oxgangs  of  land  which  were  alleged  to  in  non  ded- 
have  been  a  composition  real,  and  in  respect  whereof,  a  sum  of  4tSs.  ^^^  *?L 
a  year,  was  stated  to  be  payable,)  were,  before  the  time  of  legal  non-pay. 
memory  part  of  the  possessions  of  the  abbey  of  Meaux,  county  of  J^^j^ 
York,  of  the  Cistertian  order,  and  appropriated  to  the  church  of  that  the 
St.  Peter,  York ;  that  divers  lands  in  Waghen  were  allotted  to  the  belonged  to 
said  rectory  and  chancellorship ;  that  the  abbey  became  seized  of  •  religioua 
other  lands  within  tlie  parish  of  Waghen,  and  of  two  mills;  and  such  lands 
that  the  abbey  held  all  such  then  lands  discharged  of  tithes  to  the  ^^^  ^ 
rectory,  and  never  paid  any ;  and  that  the  abbey  was  one  of  the  have  be- 
great  abbies  dissolved  by  stat.  31  Hen.  8.    In  answer  to  that  de-  !?°^.*? 
fence,  the  plaintiff  insisted  that  the  lands  in  Waghen,  belonged  to  ous  house 
the  abbot  and  convent  ot  Jlbermarle,  who  committed  the  care  and  ^f^  ?"*• 

.of  1^^ 

disposal  of  the  rectoiy  to  the  archbishop  of  York ;  and  that  after  memory. 

the  time  of  legal  memory,  the  abbot  and  convent  of  Meaux,  for-  '^^^^ 

roerly  called  Melsa,  obtained  land  in  tlie  parish  of  Wagheti,  and  ac-  be  particiu 

cepted  leases  (commencing  in  H88)  from  former  chancellors  of  the  s^Hbed^n 

cathedral  church  of  &.Pf/fr,  York,  as  rector  of  the  parish  church  the  defend- 

of  Waghen,  of  the  church  and  lands  and  tenements  thereto  belong-  in'^^^A 

ing,  and  also  the  tithes  of  sheaves,  hay,  lamb,  and  wool.    In  sup-  lanci-ownery 

port  of  that  case,  they  gave  in  evidence,  many  ancient  documents  cupier, 

and  instruments,  all  of  which,  as  far  as  they  materially  applied,  are  ?^  *  ^ 
stated  and  noticed  in  the  judgement  delivered  by  the  Lord  Chief  entitled  to 

Baron.  h«vetheMil 


Jerois  and  Finch,  for  the  plaintiff.  a^nai  turn 

Martin,  Pepys,  Boteler,  Roots,  Bickasteth,  and  Duckworth,  for  jj^i/^ ' 
the  defendants.  ,  mixes  in 

The  Lord  Chief  Baron.— This  suit  is  instituted  by  the  plaintiff  t^^^"^' 
as  lessee  of  the  Rev.  Henry  Foster  Mills,  the  chancellor  of  t}ie  be  entiUed 
cathedral  church  of  York,  and  the  appropriate  rector  of  the  parish      *^ 
church  of  Waghen,  in  the  county  of  York.     The  bill  states  that 
Mr.  Mills,  as  chancellor  and  rector,  was  entitled  to  all  the  tithes  of 
hay,  corn,  wool,  and  lamb^  yearly  arising  in  that  patish,  and  that  he 
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182S«  demised  them^  as  well  as  the  rectory  to  which  they  belonged,  to 
Markkam  ^^*  Morkhanij  the  plaintiff,  by  an  indenture  bearing  date  the  20th 
▼.  Mcy  1819,  by  the  description  of  the  said  rectory,  and  parsonage 
^^^'  together  with  the  glebe  lands  and  tithes  thereunto  belonging. 
This  parish  is  divided  into  two  parts ;  namely,  the  township  of  Wag- 
herij  and  the  township  of  Meaux.  In  the  argument,  and  in  the 
evidence,  allusions  were  made  to  some  minor  divisions,  but  there  is 
no  notice  taken  at  all  of  any  divisions  in  the  answer,  but  the  two  I 
have  mentioned,  Waghen  and  Meaux.  The  defendants,  Bobert 
Ramsay^  William  Mumby,  Christopher  Nicholson j  William  Ramon^ 
Marmaduke  Leakey  John  Jackson^  and  Thomas  Hopkinson^  occupy 
lands  in  the  township  of  Waghen^  and  no  other  part  of  the  perish. 
The  defendant.  Sir  William  Snyth^  the  first  named  defendant,  is 
the  owner  of  the  lands,  but  he  not  being  an  occupier,  no  account 
can  be  taken  against  him.  The  other  defendants  occupy  lands  in 
MeauXf  and  no  other  part  of  the  parish.  All  the  defendants,  except 
Sir  William  Stm/th,  have  had  com,  grain,  hay,  wool,  and  lamb,  and 
the  object  of  the  salt  is  to  recover  the  tithes  of  those  several  artidet. 
The  plainti£^  as  he  represents  the  rector,  is  primd  facie  entitled  to 
the  tithes  which  he  claims,  but  the  defendants  insist  that  they  are 
exempt  by  a  prescription  in  non  decimando^  from  the  paymoit  of  the 
tithes  demanded,  or  of  any  tithes  in  general,  or  any  satisfiictioQ  fiir 
those  tithes.  The  plaintiff  being  entided  by  law,  of  course  tbii 
burthen  of  proof  is  cast  upon  the  defendant,  and  if  they  fiul  the 
plaintiff  must  prevail  and  obtain  a  decree  against  them.  Thoogh 
all  the  defendants  claim  on  the  ground  of  prescription,  they  do  not 
concur  in  their  defences,  but  differ  in  the  manner  of  stating  them. 
I  will,  first,  consider  the  case  of  those  who  occupy  lands  in  the 
township  of  Meaux,  They  say  that  the  abbey  of  Meaux,  one  of 
the  greater  abbeys,  was  founded  before  the  time  of  legal  memory; 
that  the  farms  and  lands  occupied  by  those  defendants  had  beat  a 
parcel  of  the  lands  of  the  abbey  before  the  time  of  legal  memoiy, 
and  continued  to  be  so  till  the  dissolution  in  King  Henry  the  Sth's 
time;  that  at  the  time  of  the  disssolution  the  abbey  held,  and  was 
entitled  to  the  same  lands,  firee  and  discharged  firom  the  payment 
of  tithes  to  the  rector,  or  the  owner  of  the  rectory,  and  that  the 
premises  passed  to  the  crown  on  the  dissolution,  and  from  the 
crown  to  the  persons  under  whom  those  parties  claim.  This  is  the 
statement  in  the  answer.  No  objection  has  been  taken,  and  none 
occurs  to  me,  to  that  defence  as  stated  upon  die  record ;  and  the 
enquiry,  whether  it  is  supported  by  evidence,  will  be  the  only  object 
of  our  attention. 

It  is  clear,  that  the  circumstance  alone  of  the  lands  being  part 
of  the  possessions  of  the  abbey  at  its  dissolution,  does  not  give 


CASES.  «038 

those  huids  the  prfyil^  of  exemption;  tor  a  religious  honse  was     1822. 
as  liable  to  render  tithes  as  any  other  occupier,  unless  it  had  a    3^uM^ 
legal  ground  of  etemption.    What  would  be  a  sufficient  ground  of        ▼. 
exemption  need  liot  be  considered  in  thb  case,  where  prescription         ^  * 
is  the  only  ground  relied  upon.    We  know  thei%  is  a  common  mis- 
take gone  out,  that  ought  to  be  corrected,  and  it  is  corrected 
whenever  it  is  brought  under  the  notice  of  the  court,  that,  because 
land  happens  to  have  been  abbey  land,  it  is  exempt  from  the  pay- 
ment of  tithes.    For  that  there  is  no  foundation  whatever.     It  is 
also  certainly  equally  clear,  that  a  religious  house  was  always  capable 
of  prescribing  in  nan  decttnandoj  and  the  right  to  do  so  would  de- 
volve upon  the  trustees  of  the  crown  under  the  act  of  parliament ; 
but  it  must  be  recollected,  that  such  exemption,  to  be  well-founded, 
must  have  existed  beyond  legal  memory,  and  must  have  been 
enjoyed  on  the  part  of  the  religious  house  from  time  immemorial ; 
and  to  support  the  argument  here^  that  the  abbey  had  any  right  to 
prescribe  for  the  lands  to  which  that  prescription  b  applied,  they 
must  be  shewn  by  competent  evidence  to  enable  a  court  of  judicature 
to  infer  it 

I  think  that  the  defendants,  whose  defence  I  am  now  consider- 
ing, have  proved,  that  this  religious  house  had  some  lands  in  the 
township  of  Meaux  before  the  time  of  legal  memory,  but  I  must 
observe,  that  they  are  anxious  to  separate  entirely  the  township  of 
Meaux  from  that  of  fVa^efif  and  to  keep  the  two  perfectly  distinct 
from  each  other.  They  produce,  first,  a  charter  of  King  Stephen^ 
before  the  time  of  legal  memory,  from  an  inspeximm  of  King 
jRichard  S.,  by'  which  he  grants  as  follows :  '^  Donationem  illam  quant 
^<  }V»  Comes  Albemarlem j^a /  Deo  et  ecclesie  Sancte  Marie  et  monachis 
^  de  Melsa;  scilicet ^  Villam  Meke,  et  bascum  de  Ruda,  et  totum 
^  Waghnam;  scilicet^  tarn  partem  illam  que  est  de  patrimor^io  suo, 
^<  quam  iUam  partem^  quam  tenet  de  archiepiscopi^  et  passagium  et 
**  ecclesiam  predicte  ville^  et  hanc  predictam  terram ;  videlicet,  duo- 
^  decim  carucatas  terre :  duo,  scilicet,  in  Melsa,  et  decern  alias  in 
^  Wagna.''  Then  it  goes  on  to  state  further  what  it  is  not  ne- 
cessary to  repeat  here.  I  find  myself  after  the  best  attention  I 
can  give  the  subject,  at  some  little  loss  in  understanding  the  precise 
meaning  of  this  document  It  cannot  be  construed  to  embrace  all 
fFaghen  and  Meaux,  for  if  so  it  would  hardly  have  specified  two  rar- 
rucates  in  the  one,  and  ten  in  the  other,  that  quantity  being  less 
than  either  of  them.  All  I  can  safely  gather  fit)m  it  then  is,  that ' 
some  distinction  is  marked  between  fVaghen  and  Meaux,  and  that 
Meaux  had  two  carrucates  of  land  in  some  part  of  the  township  of 
Meaux,  and  that  Waghen  had  ten  carrucates  in  like  manner. 

These  defendants  have  given  in  evidence,  secondly,  a  I'ental  of 
the  possessions  of  the  abbey  in  the  Sl^kHeniB.,  and  ministers'* 
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1 822.     accounts  of  the  same  reign,  and  the  particulars  of  a  grant  to  the  Earl 
Markhim    ^^  Watwick.  Those  documents  do  not  se^  to  me  to  prove  any  dis- 
▼•        tinction  between  the  township  of  Weaken  and  Meaux^  they  only 
"^^^     prove  that  the  parcels  described  in  them  were  parcels  in  the  pos- 
session of  the  abbey  at  the  Ume  of  the  dissolution,  and  that  certain 
lands  now  occupied  by  those  defendants  are  the  same.     The  loca- 
lity of  the  premises  in  question,  in  those  documents,  is  sometimes 
stated  to  be  in  the  territory,  and  sometimes  in  the  lordship  of 
Meaux ;  the  information  afforded  by  them  being  that  they  ware  in 
the  possession  of  the  abbey  of  Meaux^  and  it  may  be  doubted,  whe- 
ther the  territory  or  the  lordship  of  Meaux  is  intended^  or  the  town- 
ship of  Meaux  only.    That  is  a  di£Sculty  which  almost  always  hap- 
pens in  every  ancient  case.     It  is  a  subject  upon  which  we  have 
very  little  light ;  and  I  cannot  draw  any  correct  cOBcluaioii  fiom 
those  documents  as  to  that  part  of  the  case.  - 

Then  comes  the  Parliamentary  Survey  of  the  possesaoBs  of 
MeaiiXy  settled  by  Charles  1.  upon  Henry  Earl  of  HoUand^  Edmard 
Earl  of  Dorset^  and  otliers,  in  trust  for  the  sole  and  proper  use  and 
benefit  of  his  Queen  Henrietta  Maria  ;  there  is  the  following  me- 
morandum at  the  end :  *^  The  forementioned  premises^  widi  the 
^'  appurtenants,  are  tithe-free,  as  having  never  been  charged  there- 
<^  with*"  Those  premises  are  in  the  township  of  Meaux.  That 
memorandum  is  important  as  forming  strong  evidence  of  Fq[mtatioB 
at  that  time,  and  may  be  fiurly  applied  in  argument  to  the  estates 
of  the  abbey  in  this  township  which  did  not  remain  m  the  crowB^ 
supposing  they  mean  the  township  and  not  the  general  possessoos 
of  the  abbey,  there  being  collateially  a  distinction  between  the  two 
throughout. 

A  great  many  other  grants  and  conveyances  have  been  given  in 
evidence,  which  prove  that  die  township  or  lordship  in  Meaux  (it  is 
sometimes  named  the  one  and  sometimes  the  other)  stands  by  itself 
and  is  separated  and  distinct  from  the  township  of  Wc^henj  though 
both,  from  the  evidence^  appear  to  be  in  the  same  parisk;  I  obser?e 
this,  because  it  was  supposed  that  they  were  two  difierent  parishes, 
of  which  there  is  no  distinct  evidence. 

I  think  it  is  proved,  and  if  not,  it  is  admitted  at  the  bar,  that  all 
the  lands  in  the  township  oi  Meaux  were  portion  of  the  possessions 
of  the  abbey  9t  the  time  of  its  dissolution.  Add  to  this»  that  there 
is  no  evidence  of  the  rector  ever  having  received  from  the  township 
of  Meaux  any  tithes  of  any  description ;  there  is  bo  evidaioe  of  his 
having  actustly  recdved  them,  and  the  reputation  has  been,  as  &r 
as  it  could  be  traced,  that  no  tithes  have  ever  been  paid;  and  I 
must  presume  that  none  of  the  tithes  demanded  by  this  suit  have, 
as  far  as  living  memory  can  reach,  been  accounted  for,  paid,  cnr  de- 
manded.   Besides  thby;  there  is  no  evidence  of  any  tithes  having 
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been  actually  rendered  in  kind,  or  accounted  for  by  way  of  com*     1822« 
position  or  otherwise  to  the  vicar,  excepting  so  far  as  the  terriers    ^^g^^n 
(to  be  noticed  hereafter)  may  be  considered  as  evidence  of  actual         v. 
prescription.     So  that  the-  result  is,  that  some  lands  in  the  town-      ^^*' 
ship  of  Meaux  were  in  a  religious  house  from  time  immemorial, 
and  that  all  tlie  lands  in  the  township  were  in  the  religious  house 
at  the  time  of  the  dissolution ;  and,  from  the  evidence,  I  must  pre- 
sume that  none  of  the  tithes  claimed  by  the  plaintiff  have  been, 
ever  since  the  dissolution,  rendered,  accounted  for,oreven  demanded. 
There  is  no  evidence  that  the  tithes  ascribed  to  the  vicar  have  been 
rendered  or  accounted  for  with  respect  to  this  township,  except 
the  evidence  arising  from  the  terriers.   '  The  consequence  in  law  is, 
that  if  the  terriers  were  removed,  there  is  strong  jnimd  Jade  evidenc 
of  a  prescription  in  non  decimando. 

Now  under  the  circumstances  of  the  case,  the  occupiers  of  the 
township  of  Meaux  may,  according  to  law,  resist  upon  the  ground 
of  the  prescription  stated  before ;  I  mean  to  say  that  the  consequence 
of  all  this  is,  that  if  the  terriers  were  removed,  there  is  strong  primd 
Jacie  evidence  of  a  prescription  in  non  decimando*  If  that  could  be 
supported,  then,  under  the  circumstances,  the  occupiers  of  the  town- 
ship of  Meaux  have  a  right  to  rest  upon  that,  and  they  would  be 
protected  by  it  so  far  for  the  present,  with  respect  to  the  township 
of  Meaux :  for  a  moment,  therefore,  I  shall  quit  this  part  of  the 
case,  and  consider  the  defence  of  Sir  William  Smyth^  and  his 
tenants,  occupying  land  in  the  township  of  Wagken^  and  Ihen  I 
shall  endeavour  to  review  the  evidence  given  for  the  plaintiff  as 
applying  to  both  cases,  wliich  is  to  be  considered  in  strictness,  as  a 
reply,  the  legal  right  being  with  the  rector. 

I  wish  now  to  consider  the  manner  m  which  Sir  William  Smytk 
and  his  tenants  lay  their  defence,  having  stated  how  the  other  de- 
fendants have  laid  theirs.  Sir  William  Smyth  and  his  tenants  plead, 
that  divers  lands  in  the  parish  of  Waghen^  together  with  the  rectory 
or  church  of  that  parish,  were,  before  the  time  of  legal  memory, 
part  of  the  possessions  of  the  abbey  of  Melsa^  otherwise  Meauxj 
Imd  that  the  monks  of  that  abbqr  were  Cistercians ;  that  afterwards, 
and  previously  to  the  reign  of  king  Henry  Srd,  the  rectory  was  ap- 
propriated to  the  chancellor  of  the  metropolitan  church  of  St.  Peter 
and  of  York,  and  that  divers  lands  in  Waghen  were  allotted  to  the 
amd  rectory,  or  chancellorship,  and  the  abbey  became  seised  of 
other  lands  in  that  parish,  and  of  two  mills.  They  also  say  that 
they  believe,  that  the  abbey  held  all  their  said  lands,  and  the  mills 
in  that  parish,  discharged  of  all  tithes  to  the  rectory,  atid  never 
paid  any  such  tithes.  Thus  they,  in  effect,  say  that  divers  lands  in 
the  parish  belonged  to  the  abbey ;  and  that  before  the  time  of  legal 
memory  the  rectory  was  appropriated  to  the  chancellorship,  and 
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I82f«     that  the  abbqr  then  became  seized  of  odier  lands.    I  cannot  asaent 

"J^^j^^    to  the  propriety  of  this  mode  of  pleading  a  prescription  in  nam 

▼.        decimanda,  whidi  is  to  cover  all  the  lands  occupied  by  the  defend- 

^'^^  ants ;  and  I  ccmceive  it  cannot  be  of  any  avail  in  thb  case.  Let 
us  consider:  if  they  aver  that  divers  lands  in  the  parish  were  in  a 
religious  housCf  time  immemorial ;  they  do  not  spedfy  or  pomt 
out  those  landfl^  even  if  the  rest  of  the  case  would  have  let  that  in. 
The  rector  b  left  to  find  them  out  as  he  can,  which  is  inconsistent 
with  all  the  rules  of  pleading  in  these  cases ;  they  may  be  in  the 
townshy)  oiMeaux^  so  &r  as  appears  in  the  statement,  but  it  is  not 
averred  that  thqr  arelands  in  the  occupation  of  these  ddendants, 
or  that  they  deduce  their  title  irom  Sir  WiUiam  Smyth ;  but  this 
olgection  would  be  material  only,  if  their  defence  was  confined  ta 
those  lands :  the  answer  b  on  this,  I  conceive,  subject  to  a  very 
formidable  objection.  The  answer  then  proceeds  to  state,  that 
afterwards  j( that  is,  as  it  seems  to  me,  after  the  time  of  legal  memory,) 
and  previously  to  the  reign  of  Henry  3rd,  the  rectory  was  appro- 
priated, and  divers  lands  were  allotted  to  it;  and  tiiat  the  abbey  be- 
came sdsed  oS  other  lands,  and  two  mills.  Now  the  abbey  being 
thus  seised  of  bnds,  it  must  be  ascribed  to  some  time  after  legal 
memory.  The  substance  of  that  allegation  b  this,  that  the  abbqr 
had  some  lands  in  the  parbh  before  the  time  of  legal  memory,  and 
acquired  other  lands  in  the  parish  after  the  time  of  I^al  memory; 
firom  whom  b  not  suggested.  The  defendants  tiien  say,  they  believe^ 
that  the  abbey  held  all  their  lands  in  the  said  parish  discharged  of 
all  tithes  to  the  rectory,  and  never  paid  any ;  and,  therdbre,  the 
defendants  insbt,  that  the  lands  occupied  by  them  are  exempt  firom 
tithes,  by  virtue  of  a  prescription  in  nan  decimando;  that  is,  that  all 
their  said  lands  in  the  said  parish  are  discharged  of  all  tithes  to  the 
rector,  or  the  rectory,  not  of  all  tithes  generally.  I  have  stated, 
already,  that  to  support  such  a  prescription,  there  must  be  competent 
evidence  to  satbfy  the  court  that  such  lands  were  in  a  religious  house 
before  die  time  of  l^al  memory ;  but  here  the  defendants  admit,  that 
some  of  tiie  lands  for  which  they  claim  the  prescription  were  not  in 
that  abbey  till  some  period  after  the  time  of  legal  memory.  Thus, 
the  answer  destroys  the  prescription  insbted  upon  in  the  argumoit, 
and  it  must  be  recollected,  that  this  defence  is  applied  to  all  the  lands 
in  the  occupation  of  these  defendants. 

Then  their  answer  proceeds  to  another  defence,  as  to  part  of 
the  lands  in  their  occupation,  namely,  that  in  the  reign  of  king 
Henry  3rd,  certain  dbputes  took  place  between  the  said  chancellor 
of  Yorkf  as  rector  of  the  said  parish  of  fVaghen^  and  the  abbot  of 
Melsa,  otherwise  Meauxj  respecting  the  tithes  of  twelve  oxgangs  of 
land,  and  of  certain  pasture,  in  places  called  Besingab  and  Amplek^ 
then  brought  into  cultivation,  and  of  the  said  lAills ;  and  respecting 
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wroi^  alleged  to  have  been  done  by  the  said  abbot,  in  obstni^-  IS22, 
ing  the  roads  to  certain  pasturesy  and  otherwise.  Thereupon  suits  ^^^ 
were  instituted,  and  for  a  long  time  depending  both  in  England  and  t. 
the  consistory  court  of  Rome^  between  the  said  chancellor  and  the  ^^Sf^ 
said  abbot  and  convent,  respecting  such  matters.  At  length  in  the 
year  1257,  long  after  the  dme  of  lq;al  memory,  it  is  stated,  that  an 
agreement  was  entered  into  by  way  of  compromise,  between  the  said 
chancellor,  (he  being  the  patron  lis  well  as  the  rector  of  the  said 
rectory,)  with  the  consent  of  the  urchbishop  of  York,  and  the  abbot 
and  convent  of  Melsa^  otherwise  Meaux^  that  the  said  suits  should 
be  put  an  end  to;  that  the  said  abbey  and  convent  should  be  for 
ever  thereafter  free  and  dischai^ged  from  the  payment  of  all  the 
aforesaid  tithes ;  and  that  the  said  abbot  and  convent,  for  the  sake 
of  peace,  should  pay  perpetually  the  annual  sum  or  composition  of 
45;.,  to  be  issuing  out  of  the  lands-  of  the  said  abbey,  within  the 
said  parish.  And  then  the  drfendants -state  in  their  answer^  that 
the  said  composition  was  duly  established,  and  the  samecontinuesr 
to*  be  paid  up  to  the  time  of  the  dissolution  of  the  sud  abbey;  ex-» 
oept  that,  for  a  short  time  preceding  such  dissolution,  the  abbot  oft 
the  said  abbey  or  monastery  was  lessee  of  the  said  rectory,  and  no 
tithes,  or  payment  in  lieu  df  tithes,  were^  or  was  ever  made  to  the 
said  rectory  of  Waghen^  in  respect  of  any  lands  bdonging  to  the 
said  abbey^  save  as  aforesaid;  This  is  the  defence  as  stated  in  the- 
answer,  and  this  part  of  the  statement  of  the  answer  must  be  dis- 
tinguished from  that  which  I  intend  to  consider  presently.  The 
defendants  do  not  affect  to  point  out  the  locality  of  the  oxgangs, 
which  would  be  a  fatal  objection^  if  this  part  of  the  case  stood  by 
itself;  but  by  the  very  mode  of  laying  their  claim-,  they  destroy 
dieir  title  to  exemption  by  prescription,  if  the  former  part  of  the 
answer  had  not ;  for,  though  we  had  gone  no  further,  it  would  have 
been  impossible  for  me  to  assist  the  defendants  on  the  defence  stated 
on  the  records,  whatever  the  merits  of  the  case  might  be.  Yet,  as 
the  subject  matter  of  the  suit  is  of  great  value,  and  as  it  may  be 
useful  to  all  parties  hereafler,  I  will  for  their  satisfection^  examine 
the  evidence,  to  see  whether  any  good  or  valid  defence  at  law 
can  be  made  out  of  what  appears  from  the  pleadings  and  the 
evidence. 

These  defendants  produce,  as  the  other  defendants  did;  (I  am 
now  proceeding  to  the  evidence,  having  done  with  the  defence  in 
the  answer ;)  they  produce  an  mspeximus  of  the  charter  of  king 
Stephen^  which  it  is  not  necessary  again  to  recite,  from  which  it  ap- 
pears that  JVaghen  had  ten  carrucates  of  land  before  the  time  of' 
l^al  memory ;  whether  liable  to  tithes  or  not  is  entirely  a  di£ferent . 
question.     Then  comes  a  charter  of  king  JbAn,  which  is  afier  the  • 
time  of  legal  memocy,  confirming  the  grant  of  the  archbishop  o£' 
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1832.  Yarkf  and  adding  two  carrucates;  so  that  if  thia  wane  adniMpU^ 
^^^^  they  had  twehre  carrttoates  of  land.  Other  charten  are  produood, 
T.  to  shew  the  abbey  had  certain  lands  in  their  possession  from  time  to 
^^^''  time.  For  the  same  purpose  the  Ecclesiastical  Survey  of  the 
26  Henry  8«,  the  rental  of  the  abbey»  the  minister's  aooounts,  and 
also  other  evidence,  which  goes  to  prove  the  same  &Gt,  were  {Nto- 
duced.  But  the  premises  before  described,  seem  to  be  all  in  the 
township  and  territory  of  Meaux^  and  though  such  evidoice  operates 
sometimes  as  strong  evidence  of  reputation,  it  operates  hare  ad- 
versely to  the  claim  set  up  in  the  township  of  Waghen.  Thai  there 
is  a  grant  of  the  crown  to  the  city  of  London^  which  is  supposed  to 
be  in  deducticm  of  tithe,  and  that  purports  to  grant  all  the  tithes 
in  the  township,  which  negatives  the  plea  of  exemption,  in  the 
defendants  under  Sir  William  Snyth^  and  at  a  given  period  the 
defendants  decline  to  produce  any  more*  Now  it  is  dear,  in  many 
cases,  xhski  the  defendant  is,  by  the  course  of  the  court,  reqiured  in 
a  case  pf  this  description,  to  shew  his  conveyances,  in  order  to 
satisfy  the  court  that  there  is  nothing  in  them  that  assists  the 
plaintiffs  case.  That  is  to 'be  found  in  a  great  number  ^  cases, 
but  I  need  say  no  more  upon  that  head. 

Then  follows  the  evidence  of  non-payment  and  reputation. 

This  is  the  substance  of  the  evidence  given  for  the  defendants, 
and  it  seems  to  me  to  amount  to  this,  supposing  that  the  statement 
of  the  answer  had  been  sufficient  to  let  in  as  &r  as  it  had  gone, 
this  defence  of  the  defendants,  (^or,  as  I  said  before,  I  go  through 
the  evidence  only  to  shew  how  littie  of  it  alone  fqpplies  to  any  real 
merits  in  the  case;)  the  substance  of  it  is  this,  merely,  that  the  ab- 
bey had,  before  the  time  of  l^al  memory,  ten  or  twelve  carrucates 
of  land  in  the  parish  of  Waghen.  Still  their  locality  does  not  ap- 
pear, and  it  does  not  follow  they  were  exempt  from  tithes,  because 
they  belonged  to  the  abbey  before  the  time  of  legal  memory,  though 
it  must  be  admitted  in  laW,  they  were  capable  of  so  holding  them. 
It  appears  that  this  abbey  had  also  lands  in  the  parish  after  the  time 
of  legal  memory,  some  of  which,  but  whether  all  or  jiot  we  are  not 
mformed,  are  proved  by  the  composition  of  1257,  not  to  be  ex- 
empted. That,  therefore,  destroys  the  prescriptipn ;  the  lands  there 
described  are  as  uncertain  as  those  of  the  carrucates,  but  I  think 
the  identity  of  some  of  the  lands  occupied  by  some  of  the  defend- 
ants is  ascertained,  or  at  least  reasonably  so  by  the  evidence.  It 
is  certainly  proved  that  none  of  the  tithes  claimed  have  been  paid 
since  the  dissolution,  and  this  I  take  to  be  the  whole  substance  of 
the  evidence  on  tlie  part  of  the  defendants. 

Upon  this  evidence,  it  would  be  difficult  to  say  that  the  prescrip- 
tion oinon  decimando  has  been  established,  even  without  looking  tp 
the  evidence  of  the  plaintiff,  who  b  here  claimiog  the  tithes,  and  in 
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whotOf  primijaciff  the  li^al  rif^t  is  vetted ;  and  more  especially^     1822. 
when  we  connect  this  evidence  with  the  defence  set  up  by  the  "^^^j^ 
answer.  v. 

We  will  now  consider  the  evidence  furnished  by  the  pluntifi^  ^^' 
whose  legal  right  is  dear  and  unquestionable,  unless  you  can  affect 
and  destroy  it  upon  l^al  principles.  He  produces  a  grant  from 
the  abbot  of  Albermark,  by  which  the  archbishop  of  Yt^k  gets  the 
whole  of  the  advowsoq.  Another  charter  is  also  produced.  Then 
in  the  following  year,  1229,  there  is  a  fine  levied  between  Walter ^ 
the  same  archbi^op  of  York^  the  grantee^  concerning  twelve  ox- 
gangs  of  land,  the  appurtenances  in  Waghenj  but  whether  in  the 
township  or  the  parish  I  have  found  it  very  difficult  to  satisfy  my- 
self: there  the  abbot  acknowledges  those  lands  with  the  appurte- 
nances to  be  the  right  of  the  archbishop  of  the  see  of  York;  and  in 
consideration  thereof,  the  archbishop  grants  it  to  him  and  all  his 
successors  of  the  church  of  Melsoy  with  a  rent  reserved ;  and  the 
abbot  acknowledges  he  has  no  ri^t  to  the  advowson  of  the  church 
at  WagheUj  and  releases  all  ri^t  for  himself  and  his  successors;  by 
which  means  the  proper^  in  this  rectory,  and  the  advowson  are 
established  by  the  archbishop;  this  last  instrument  the  fine  levied 
is  dated  1229.  In  the  next,  1230,  the  archbishop,  with  the  consent 
of  the  dean  and  chapter,  appropriated  the  church  of  Waghen  and 
the  appurtenances  to  the  chancellor  of  the  church  of  York^  and  to 
his  successors  for  ever ;  so  that  the  archbishop's  right  is  transferred 
in  12S0  to  the  lessor  of  the  present  plaintiff  or  at  least  the  person 
under  whom  he  now  claims ;  this  is  in  1280.  Fourteen  years  after- 
wards, in  1244,  the  chancellor  appoints  Richard  of  Oveden  to  the 
vicarage  and  the  church  of  Wagheth  and  to  him  all  the  altarage, 
except  the  tithes  of  hay.  Iambs,  and  wool,  belonging  to  the  church, 
which  h^  the  chancellor,  retains  to  himself  and  his  successors  for 
ever.  I  have  already  made  some  observations  upon  the  composi- 
tion real,  as  stated  in  the  answer;  I  shall  again  advert  to  it  as  giveii 
in  evidence. 

The  next  document  produced  by  the  plaintiff,  or  at  least  insisted 
upon  on  his  behalf  is  the  composition  real,  in  1257.  Let  us  attend 
to  this  particularly.  It  is  described  compontio  inter  cancellarium  et 
abbatem  et  conventum  de  Melsa,  signer  decimis  apud  Wagbenam.  That 
instrument  recites  all  the  causes  of  dispute;  it  seems  the  first  was  a 
dispute  of  the  tithes  of  twelve  oxgangs  of  land  which  the  monks 
cultivated  {excoUmt  is  the  word)  in  the  parish  of  Waghen.  We  may 
note  here  that  the  house  was  of  the  Cistercian  order ;  and  bom  the 
word  excohmtf  we  may  probably  suppose  that  they  cultivated  those  ^ 
oxgangs  propriis  manibus.  Then  we  have  these  words,  Iteni^ 
Miper  €0  qfiod  in  hiis  lods  qui  dicuntur  Besingab  et  Amplek,  pascua 
qtiedam  de  qtdbus  d$cime  debebantur  redegerwUttr ;  adcuUuram  ;  item^ 
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1822.  super  eo  quod  vias  sdittH  animalium  euncium  adpascua  (AstrwxrwU  s 
itanj  super  eo  quod  pascua  ad^acentia  fossata  quod  dicUur  Munke- 
dyke,  plus  solite  mundarefecerurU :  item^super  eo  quodpratum  aJ^acens 

Smyth,  stagfie  suo  ad  molendinum  de  Fiskehus,  per  aque  retencUmem  mundare 
fecerurU  ut  dicebat  cancellarius  predictus  ;  item^  super  eo  quod  petiit 
decimas  tnotendini,  qua  dicli  abbas  et  convetUus  ad  quisieruni  post 
concilium  inparochia  de  Waghenam  lis  mota  fuisseU  Then,  other 
causes  of  strife  are  mentioned,  not  connected  with  tithes;  then 
comes  the  agreement  to  pay  455.  by  two  half-yearly  payments, 
quoddicti  abbas  et  conventus  et  corum  monasterium  quiete  erwUper' 
petucj  et  immunes  a  prestacione  predictarum  decimarum  omniumj  et 
solvent  pro  bona  pads  perpetuo  dicto  canceUario  et  suk  successoribits 
nomine  ecclesie  de  Waghen,,  singulis  annis  qtuidragisUa  quinfie 
solidos  sterlingorum  apud  Waghenam,  in  duobus  anni  temunis; 
videlicitf  injesto  beati  Martini,  hyemali  viginti  duos  solidos  et  sex 
denarios ;  et  infesto  Pentecosti,  viginti  duos  solidos  et  sex  deniariosi 
renunciaoit  edam  uterque  pars  petitionem  restitutionis  in  ini^gnai  et 
impetratis  et  impetrandis  super  predictisy  Jideliter  promittendo  de  comr 
positione  presenti  duratura  cbservando. 

The  next  instrument  in  order  of  time^  is  a  very  important  one 
indeed.  It  is  a  lease  of  the  12th  March  1488,  between  WilUasn 
Langton,  doctor  of  divinity,  chancellor  of  Yin^k^  of  the  first  part; 
and  the  abbot  and  convent  of  Meaux^  of  the  second  part.  Dr.  Lang^ 
ton^  the  chancellor,  describes  himself  as  the  chancellor  of  the  cathe- 
dral church,  and  as  rector  and  proprietor  of  the  parsonage  of  fVag' 
hen,  with  all  its  rights  and  appurtenances,  salva  portione  vicarii 
in  eadem  pro  tempore  existente  assignata  in  proprium  usum  ;  thereby 
noticing  as  between  himself  and  the  convent  not  only  his  own  right 
.  that  he  was,  as  rector,  entitled  to  all  thq  rights  and  appurtenances 
of  the  church,  but  by  expressly  preserving  the  portion  of  the  vicar 
it  is  acknowledged  that  there  was  a  vicar,  and  that  a  portion  was 
assigned  to  him. 

Then  a  large  quantity  of  land  is  demised  by  the  chancellor 
nee  non  omnimodas  decimas  garbarumjeni  agnorum  et  lane.  Those 
tithes  (with  the  exception  otgarbarum  only,  which  was  not  granted 
to  the  vicar  by  the  instrument,  which  was  stated  in  1244,  which  I 
must  call  an  endowment,  because  I  have  no  doubt  that  it  was  an 
endowment,)  are  the  very  tithes  which  are  expressly  excq)ted  out 
of  the  altarage  allowed  to  the  vicar  thereby,  and  that  is  a  veiy 
material  circumstance  in  this  case :  therefore^  when  I  find  those 
same  tithes  demised  by  this  lease  of  1488,  and  followed  by  subse- 
quent demises  in  other  leases,  I  must  presume  that  in  ^pme  way 
or  other  the  vicar  had  restored  to  the  rectorial  part  of  the  chiunch 
that  which  had  been  granted  in  the  endowment  Those  are 
the  tithes  which  are  the  subject  of  this  suit.     The  demise  also  ex- 
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presses  tw  alias  cboentknes  eedematicas  ei  emdumenta  quecumque     I8f2. 
eidem  WilieUmo  ca$uxUario  racume  dide  ecdesie  parochialisj  dve  dicte  "^JjJ^jJJj^ 
canceOarie  sue  de  et  in  ecclesie  parochiali  predictOj  ac  in  villa  et  terri"        v. 
torio  de  Waghen  predicta.  ^^"'^ 

That  was  a  demise  to  the  convent  and  their  successors  for  99 
years,  rendering  the  yearly  rent  of  20/^  which  was  a  very  consider- 
able rent  for  that  time,  and  it  was  confirmed  by  the  dean  and 
chapter  of  York. 

This  lease,  as  I  have  stated,  bears  date  in  1488.    Then  in  1538, 
the  term  of  99  years  not  being  expired,  what  became  of  it  we  do 
not  know,  but  the  old  lease  would  merge  in  the  new  one ;  another 
lease  50  years  after  the  former,  was  made  by  the  then  chancellor, 
with  the  like  reservation  of  rent,  for  51  years,  with  the  consent  of 
the  archbishop.    By  that,  is  demised  to  the  abbot  and  convent  et 
eorum  successoribus^  ecdesiam  parockialem  predictamj  et  rectoriam 
efusdemy  ac  mansum  sive  manerium  eidem  ecclesie  parochiali  perti^ 
nentenif  cum  herbagio  cemeteriij  ac  etiam  omnes  et  singula  terras  et 
tenementa  reditus^  a  reversiones^  et  servicia  dicte  parocMali  ecclesie f  sive 
prefato  Galfrido,  canceUario  ratione  ejusdem  ecclesie  parochiaUs,  sive 
cancellario  sue  in  ecdesia  cathedrali  "Ehorsci  predicta^  in  vUla  et 
territorio  de  Waghen  predicted  pertinentia  sive  spectantia  que  idem 
Galfridus  cancellarius  duxerit  hie  spedaUter  exprimenda.      Then 
the  instrument  specifies  divers  lands,  and  proceeds  to  demise  the 
tithes  in  the  same  words  as  had  been  used  in  the  former  leases,  at 
a  rent  amounting  in  value  to  20/.  a  year.    The  language  in  these 
two  leases  as  iar  as  it  relates  to  the  tithes  demised,  is  as  general  as 
it  can  be.    There  is  not  the  smallest  exception,  or  restriction,  or 
qualification,  unless  this  can  be  called  a  qualification,  quaois  modo 
debitas  seu  debendas  una  cum  curiis  et  aliis  suis  pr^ldis  comoditatu' 
buSy  ac  pertinenciis  quibuscunque  preter  vicariam  dicte  ecclesie  parO' 
chialis  qui  locata  estjuxta  ecdesiam  predictamy  in  parte  australi  pre^ 
dicti  circuliy  habend  et  tenend  (mnia  et  singula  predictam  ecdesiam 
parockialem^  redoriamj  mansum  sive  manerium^  cum  herbagio  cemeterii 
terrasy  tenementa  redditay  reverdonesy  et  servicia^  cum  suispertinendis 
predictiSf  ac  decimas  et  emotumentOf  ac  cetera  premissa^  cum  omnibus 
et  dngulis  suisjuribus  et  pertinentiis  quobismodo  debitas  seu  debendas : 
so  that  the  words  are  large  enough,  and  this  being  a  dealing  with 
the  rector,  it  must  be  supposed  to  relate  to  the  tithes  to  which  he 
had  a  right,  except  those  which  had  been  assigned  to  the  vicar; 
and,  I  apprehend,  it  necessarily  embraces  all  the  tithes  in  the 
parish,  or  at  least  in  that  part  of  the  parish  which  is  called  Waghen ; 
for  I  cannot  but  think,  that  if  the  lessees  were  exempted  firom  the 
tithes  in  any  part  of  the  parish,  they  would  have  been  carefiil  to 
have  expressed  it,  by  some  proviso^  to  be  found  in  the  leases.    The 
instruments  are  prepared  with  great  attention,  and  are  of  consider-^ 


9M7  CASES. 

18tt*     aJbie  length  for  that  titneof  day;  and  il  b  obfervaUei  thai  the 
rights  of  the  vicar  and  oflBoes  are  guarded  and  saved ;  they  go  to 
y.        authenticate  the  terriers  in  a  great  d^reci  and  it  cannot  be  fbr- 

^^^'  gotten ;  for  that  is  of  much  importance,  that  the  defendants,  having 
no  claim  but  through  the  abbey,  are  bound  by  the  acts  of  the 
abbey,  which  prov^  more  satis&ctorily  than  any  thing  dse  can 
do,  what  the  rights  of  the  abbey  were.  It  is  difficult,  therdbre^  to 
suppose,  that  any  lands  belonging  to  the  abbey  in  this  parish  were 
exempt  from  the  tithes  of  hay,  lamb,  and  wool,  which  had  been 
granted  by  those  two  several  leases.  Then  it  must  be  remembered, 
that  at  the  end  of  each  of  those  leases,  there  is  a  proviso  which  was 
considered  as  favourable  to  the  defendants.  It  runs,  Praoiso  semper 
quod  nee  presens  tradiciOf  concesdo^  ef  Jb^ft^  dismissioy  nee  admissio 
ejusdem  maliquo  se  ex^endat out esfiendant  indampmtm  settprefttdiehon 
prefatis  abbati  et  conveniuif  ae  mcce$sorihus  sids  prediciis  de  dUqid' 
bus  possessumibus  terris,  tenementis  redditibuSf  seroiciis  dommiorum^ 
curiiSf  commoditaiibus  communium  aliquorum  aUorutn  jurium  de  aui 
in  We^^tyeia  predtctOf  dicti  abbati^  et  eonvenhd^  et  suceessoribus  sms 
predictis  jure  monasterii  beate  Marie  Virginis  de  Melsa  predieta 
pertinentibuSfnecsUeisdeminaliquoprefudiciales.  Now,  though  the 
subject-matter  of  the  proviso  is  so  general  and  undefined,  I  cannot 
find  any  thing  as  to  an  exemption  from  tithes  in  all  the  range  of 
those  which  the  rector  had  a  rightto  claim.  I  do  not  mean  to  say, 
{f  there  was  evidence  that  tithes  were  not  paid,  that  probably  it 
would  not  be  sufficient;  but  there  does  not  iq[>pear  to  be  one  word 
to  shew,  that  the  tithes  were  intended  to  be  restrained  with  respect 
to  that  range  of  them,  nor  is  that  supplied  by  any  subsequent 
evidence. 

Then  comes  the  Ecclesiastical  Survey  of  the  lands  of  the  abbey 
at  the  time  of  dissolution*  It  shews,  that  the  abbey  had  lands  in 
the  villa  de  Wagken ;  and,  under  the  head  of  the  reprizes,  it  shews, 
that  45s.  a  year  was  due  to  the  chancellor  of  Yarky  canceUarhm 
ccdesie  Eborum  annuati  pro  dedmis  de  Waghen,  per  eompositionem 
455.,  certainly  an  expression  large  enough  to  shew,  that  that  pay- 
ment covered  all  the  tithes  of  the  parish.  If  that  was  meant^  it 
was  egr^ously  wrong,  for  it  only  covered  twelve  oxgangs,  as  ap- 
pears by  the  composition  real ;  so  that  we  cannot  say,  that  the 
whole  of  the  lands  in  the  villa  de  Waghenam  were  to  be  covered 
by  455.  a  year ;  although  it  could  not  avail  the  defendants  on  this 
plea,  for  it  cleariy  covered  only  that  which  was  the  subject  of  die 
compositicm*  This  furnishes  another  instance  oS  that  which  we 
have  oflen  seen,  that  the  Ecdesiastical  Survey  is  not  so  very  accu- 
rate in  all  its  parts  as  might  have  been. 

Subsequent  to  the  lease  made  in  1 558,  and  after  the  dissolution, 
there  ia  a  lease  dated  lOih  March  1655,  by  the  chancellor  of  York, 
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as  parson  of  Waghen  (DocUkr  HuiamiU  Aiid  Edward  PajfUr^  esq.t     1SS& 
between  himself  Jii^  fFlb2io%cIe^  ^>„j^^ 

in  consideration  of  the  surrender  of  the  former  lease  by  the  lessee^  i* 
Doctor  Hudson  demised  and  granted  to  Paj^ler^  his  heirs  and  ^y^ 
assigns,  all  that  parish  church,  and  all  that  rectory  of  Waghen^  as 
described  in  former  leases,  and  also  all  manner  of  tithe-corn,  tithe* 
hay,  lamb-tithe,  tithe-wool,  and  other  obrentions,  ecclesiastical,  &c. 
(in  a  similar  language,  though  the  language  is  rather  different  from 
that  used  in  former  leases  to  be  held  for  three  lives.)  The  rent  is 
still  20/.  a  year.  We  know,  that  in  those  church-leases  the  rent 
is  always  the  same^  a  fine  being  paid  on  renewaL  All  this  is  con- 
firmed by  the  dean  and  chapter.  I  observe,  that  by  the  answer  of 
Sir  William  iSmyth  and  his  tenants,  it  is  stated,  that  the  chancel- 
lors of  Yarkf  for  the  time  being,  had  been  in  the  habit  of  leasing 
out  those  lands  for  lives  to  the  owners  of  the  lands  belonging  to 
Sir  William  Smyth  s  and  that  no  tithes  had  been  paid  by  such  lessees 
with  respect  to  those  lands  in  Wt^hen^  which  were  part  of  the  pos- 
sessions of  the  abbey,  though  great  part  of  those  lands  have  be- 
longed, and  do  belong  to  other  persons  besides  Sir  WiUiam  SnytJu 
I  have  not  seen  any  of  those  leases :  they  probably  grant  the  tithes 
as  the  others  did,  but  unfortimately  there  is  no  attempt  made  to 
point  out  those  lands  which  the  defendant  say  belonged  to  the 
abbey.  I  must,  however,  assume  her^  that  the  demise  made  first 
in  1488,  which  was  repeated  in  1538,  which  was  renewed. again  in 
1635,  and  has  been  continued  to  the  present  time  to  the  owner  of 
the  lands  of  which  Sir  WiUiam  Smyth  is  not  owner,  granted  those 
very  tithes  which  are  now  demanded  by  the  bill  against  those  very 
persons  who  occupy  the  land,  and  who  have  had  leases  of  those 
very  tithes.  How  it  is  possible  to  contend,  in  point  of  law,  that 
tithes  are  not  due  firom  those  lauds  when  they  themselves  take 
leases  of  them  for  a  number  of  centuries,  I  do  not  know,  and  it 
seems  difficult  to  account  for. 

Then  we  come  to  the  Parliamentary  Survey  1649,  which  is  afier 
the  lease  from  Dr.  Hudson.  It  is  headed  generally,  ^<  Account  of 
the  Rectory  of  Waghen  {**  it  says,  ^^  the  tithes  of  com  and  hay,  wool 
and  lamb,  of  the  town  and  parish  of  Waghen  alias  Wajftxyn^  with 
the  appurtenants  now  in  the  occupation  oSJohn  Wilson^  clerk,"  the 
name  of  the  lessee  in  the  lease  of  1635,  (but  whether  that  is  the 
same  or  not  does  not  appear)  and  Lawieelot  Booola/f  are  worth, 
per  annum  116/.;  and  then  the  postcript  sets  forth  the  lease  made  by 
Dr.  Hudson^  and  it  states  Jckn  Wilson  to  be  the  vicar  of  the  parish. 

Now  thus  stands  the  case  so  fiur  as  we  have  gone  as  between  the 
rectory  and  abbey.  Those  who  rq>resent  the  abbey.  Sir  WiUiam 
Smyth  and  his  tenants^  took  two  leases  of  the  very  tithes  which 
they  say  nobody  was  liable  to  pay^  for  thM  the  lands  were  exempt. 
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1SS8.     They  tAe  two  leases  themselves,  which  are  produced;  their  suc- 
cessor takes,  in  1635,  a  lease,  and  those  leases  have  been  contmned. 
t"'""    As  I  do  not  see  those  leases  themselves,  I  must  presume  they  are 

^'^'     in  the  same  language,  or  to  the  same  effect,  down  to  the  present 
time^  or  till  they  were  put  an  end  to  by  the  efflux  of  dme^  or  other 
causes^     The  Parliamentary  Survey  certainly  states  that  these 
tithes  belonged  to  the  rector :  thus  stands  the  case  as  between  the 
plaintiff  and  the  abbey,  or  those  who  represent  the  abbey,  namely. 
Sir  William  Smyth  and  his  tenants,  without  resorting  to  any  col- 
lateral evidence.    But  it  will  be  remembered  that  in  the  year  lU^ 
the  time  when  the  vicarage  was  created,  all  the  tithes  exeqA  hay, 
lamb,  and  wool  were  given  to  the  vicar ;  and  from  die  subsequent 
transactions  we  must  presume  the  non-payment  of  the  dthes  of 
com  was  because  it  was  duly  restored  to  the  rector,  if  he  was  en- 
tided  to  it  at  all,  under  some  new  arrangement  But  the  title  of  the 
defendants,  as  fiu:  as  it  is  grounded  on  the  perception  of  the  vicar,  as 
being  in  possession  of  the  tithes,  would  overturn  the  plea  of  pre» 
scription,  the  plea  being  that  no  tithes  were  payable  within  time  of 
memory ;  whereas  there  is  no  doubt  that  the  vicarage  was  created 
long  after  the  time  of  legal  memory :  if  the  vicar  took  any,  it  must 
be  from  the  rector,  and  therefore  such  tithes  must  have  been  due 
since  the  time  of  legal  memory.     In  the  Ecclesiastical  Survey, 
26  Henry  8.,  we  find  these  words,  vicaria  de  Waghen  dedrnis  m» 
nutis  645.     Then  in  the  Parliamentary  Survey  of  1649,  under  tide^ 
^  The  Vicarage  of  Waghtn^*  we  find,  the  vicarage  house,  which 
with  the  Easter  book,  and  all  the  small  tithes  we  estimate  to  be 
worth  communibus  annis  12/.    Then  there  appears  a  long  roll  of 
terriers  giving  the  accounts  of  the  vicar  1716.  1726.  1743.  1749. 
1764.  1770.  1781.  1786.  1809.,  and  almost  to  the  filing  of  die 
bill  1817,  in  every  one  of  which  I  believe  is  the  following  entry. 
All  minute  tithes  belong  to  the  vicar,  except  lamb,  wool,  and  hay. 
They  do  not  affect  die  great  tithes,  or  the  composition  due  for 
lime^  flax,  and  hemp,  during  the  incumbency  of  the  present  vicar. 
With  respect  to  the  township  of  Meaux,  it  is  distinguished  in  the 
terrier  from  the  parish  in  general.    It  is  stated  that  for  the  small' 
tithes  of  Meauxj  an  old  composition,  per  annum  5s.    So  that  beyond 
all  doubt,  as  &r  as  this  evidence  of  the  terriers  goes,  it  appears  that 
the  township  of  Meaux  was  liable  to  pay  tithes  in  some  way  ot 
other,  as  well  as  every  other  place.     These  terriers  are  properly^ 
and  r^ularly  signed  at  the  time  by  the  churchwardens  and  the 
other  parishioners ;  therefore^  upon  looking  at  all  the  evidence  finom 
1244,  down  to  the  present  time^  I  cannot  doubt  that  the  lands  in 
the  occupation  of  Sir  William  Smyth,  are  liable  to  the  payment  oP 
all  small  tidies,  not  excepting  lamb,  wool,  and  hay;  for  though  I 
see  no  evidence  of  actual  perception  of  the  tithes,  yet,  when  t 
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recollect  that  Sir  WUUam  Sayih  and  those  whom  he  r^resents     1829* 
were  the  lessees  of  the  tithes,  and  that  the  lands  of  the  defendants,    uaHdmm 
occupied  by  them,  were  hb  lands  and  his  property,  it  cannot  be        ▼• 
Gonsrdered  very  surpriziqg  that  no  tithes  should  have  been  collected.     ^^^"^^^ 
That  would  of  itsdf  afford  suflBcient  reason  for  the  reputation  and 
the  non-payment,  because  a  lessee  does  not  take  the  tithes  in  kind 
from  the  land  which  he  himself  owns ;  and  it  cannot  be  allowed  to 
a  land-owner  to  set  up  that  in  proof  of  a  prescription  in  rum  dect- 
mando  for  non-payment  of  tithes*    The  lease,  however,  is  alone 
decisive  evidence  as  against  him;  but  I  must  observe  I  do  not  find 
what  would  have  been  material  evidence  if  it  existed,  that,  in  fact, 
any  tithes  had  been  actually  rendered  to  the  vicar ;  yet,  when  I  see 
that  in  the  case  of  the  rector,  he  reserved  these  tithes  specifically  to 
the  religious  house^  who  owned  these  lands,  I  have  a  right  with 
respect  to  those  who  hold  the  lands  now,  to  look  at  the  terriers  in 
connection  with  those  leases,  if  they  wanted  any  confirmation ;  but 
I  should  have  been  glad  to  have  known,  whether,  in  point  of  fact 
the  vicar  ever  did  receive  any  of  these  tithes.    The  evidence  of 
reputation,  as  to  Sir  WUUam  Smyth  and  his  tenants,  is,  that  no  tithes 
were  paid  to  the  rector,  but  does  not  say  that  no  tithes  were  paid  to 
the  vicar.    As  fiur  as  I  have  been  able  to  find  in  the  statement  of 

• 

the  evidence,  it  is  merely  that  no  tithes  were  paid  to  the  rector ; 
that  proves  very  little^  because  the  rector  had  separated  them  firom 
his  own,  and  granted  them  to  the  vicar ;  and  if  paid  to  him,  it  was 
because  tithes  were  due  before  the  time  of  legal  memory.  Here 
the  evidence  of  reputation,  as  to  Sir  William  Smyth  and  his  tenants, 
is,  no  tithes  were  paid  to  the  rector,  and  it  does  not  include  the 
vicar ;  and  if  tithes  were  pmd  to  the  vicar,  the  prescription  must  be 
destroyed,  for  he  derives  his  tide  since  the  time  of  legal  memory, 
having  been  appointed  in  the  manner  we  have  seen ;  and  with  re- 
spect to  the  non-payment,  as  far  as  it  relates  to  Sir  William  Smyth 
and  his  tenants,  it  seems,  that  those  who  owned  these  lands,  were 
the  lessees  of  the  tithes,  and  we  cannot  wonder  that  they  demanded 
no  tithes  of  their  tenants,  because  by  doing  so  they  got  an  additional 
rent  Therefore,  the  evidence  of  reputation,  and  all  that  depended 
upon  it,  which  is  always  slight,  does  not  operate  against  the  mass 
of  evidence  produced  against  Sir  WUUam  Smyth  and  his  tenants. 
The  result  is,  with  respect  to  the  tenants  of  Sir  WUUam  Sm/th ; 
I  cannot,  not  only  firom  the  manner  in  which  they  have  stated  their 
case  in  the  answer,  but  even  fi-om  the  evidence  itseli^  if  they  were 
to  rehearse  their  defence,  conceive  it  possible  that  they  could  main- 
tain that  they  have  the  least  pretence  to  insist  on  an  exemption  from 
the  payment  of  these  tithes. 

It  was  said  with  respect  to  Sir  WiUiam  Smyth,  (when  I  say  him,  I 
mean  all  those  who  take  the  same  line  of  defence,)  that  the  acts  of  his. 
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1822.     lessee  cannot  affect  their  lessor,  but  that  must  be  always  stated  with 

T7Z77        some  allowance.    It  cannot  affect  him  as  between  him  and  his 

▼.         tenants,  but  if  any  lessee  had  not  received  tithes  from  a  strapger 

^^y^      between  whom  and  Sir  William  Srnyth  there  was  no  coQnection,  it 

would  perhaps  in  that  case  be  a  difierent  matter ;  however,  in  thb 

case,  I  cannot  say  that  it  is  to  be  taken  as  evidence,  that  those  tithes 

were  never  paid,  so  as  to  give  these  defendants  all  the  benefit  of  the 

presumption  arising  from  non-perception. 

With  respect  to  Mcauxj  I  think  die  case  is  different  Many  of 
the  expressions  in  the  leases,  with  respect  to  Waghen^  may  not  in- 
clude Meauxj  and  I  find  much  difficulty  in  it  There  is  a  payment 
of  5s.  stated  in  the  terriers  to  be  due  for  the  small  tithes  of  Meaux, 
and  whether  that  was  ever  paid,  or  demanded,  I  do  not  know ; 
there  is  no  evidence  of  that,  except  in. the  terrier;  and  against 
that  I  see  that  nobody  is  proved  to  have  paid  tithes  in  the  township 
of  Meaux. 

Upon  the  evidence  of  the  terrier,  by  which  it  appears  the  small 
sum  of  55.  only  has  been  paid  for  a  great  number  of  acres,  I  think 
that  I  cannot  make  a  decree  against  the  inhabitants  without  an 
enquiry  in  another  place ;  but  with  respect  to  the  tenants  of  Sir, 
William  Srnyth^  I  must  direct  an  account  of  tithable  matters. 

As  to  Sir  William  Smyth  himself,  the  bill  must  be  dismissed 
against  him,  but  as  he  hq^  mixed  himself  up  with  the  tenants,  and 
put  in  an  answer  with  them,  and  examined  witnesses  with  them,  I 
must  with  respect  to  the  costs,  follow  the  precedent  that  I  made 
myself,  in  the  case  of  the  dean  and  chapter  of  Ely.  (a)  Therefore 
I  cannot  give  him  costs. 

As  against  Sir  William  Srnyth^  and  his  tenants. 

Bill  dismissed  without  costs. 
As  to  the  defendants  in  the  township  of  Meaux. 

An  issue  directed  to  try  the  payment  of  5s. 


Tr.  3  Geo.  IV.    A.  D.  1822.     Scac. 

jn„e  26.  Moseley  and  others  v.  Davies,  Clerk.     [II  Pri.  162. J 

On  a  ques-  Upon  an  issue  tried  in  this  cause  before  Mr.  Baron  Garraw^  at 
^i^CTTcd  ^c  Summer  assises  for  Monmouth^  1821,  the  jury  found  a  verdict 
to  an  issue,  for  the  plaintiffs  in  the  issue  (the  defendants  in  equity);  Jcrois 
repwtotion^  having  obtained  a  rule  to  shew  cause  why  judgement  should  not 
of  the  cus-   be  arrested,  and  a  new  trial  had. 

torn,  **  that 

the  money  payments,  constituting  the  alleged  moduh  had  been  unifonnly  made  beyrnid  Utii^  memoty, 
and  that  the  witness,  who  had  board  old  persons,  who  at  that  time  occupied  lands  in  the  parish  and  were 
long  since  dead,  say,  that  it  had  riways  been  the  custom  to  make  such  payments :  Held  admiaible  ca- 
dence. On  a  mi^rial  of  an  issue  directed  by  a  court  of  equity,  there  can  be  no  motion  in  arrest  of 
judgement. 


(o)  See  Rex  y.'Ncwittt  8  Pri.  562.  supra  1964, 
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It  appeared  from  the  rqxirtt  that  it  was  stated  by  a  witness  of     1822. 
the  name  of  Bqgersy  that  he  came  to  live  in  the  parish  fi%  years       ^^^ 
ago;  and  that  he  had  rented  land  there  for  twelve  years.    He        ▼. 
proved  the  moduses  (on  which  the  issues  were  directed)  in  terms,     ^^'* 
and  stated  that  he  had  heard  old  persons  whOf  at  the  time^  occupied 
lands  in  the  parish^  and  were  long  since  dead,  say^  that  it  had.  always 
been  the  custom  to  make  such  payments*     Upon  that  testimony  it 
was  objected  by  the  counsel  for  the  defendant,  that  the  testimony 
of  reputation  which  had  been  given  by  the  witness  was  tainted  by 
interest,  on  the  part  of  the  persons  from  whom  the  information  pro- 
ceeded, and  was,  therefore,  inadmissible.  In  answer  to  this  objection, 
Hanoood  v.  Sims  {a)  was  dted;  and,  on  the  authority  of  that  case,  Suprai665. 
the  learned  judge  stated  that  he  overruled  the  objection. 
.    JerviSf  Peake  SetjU  and  Cross,  for  application  for  a  new  trid. 

Martin^  Taunton^  Campbell^  and  ilfoufe,  coBtra. 

At  the  dose  of  the  argument,  the  court  intimated,  that,  under 
a  consciousness  of  the  prevailing  difference  of  o^nnion  amongst  the 
judges,  it  would  be  fit  that  the  court  should  have  an  opportunity  of 
conferring  together.  The  Lord  C  Baron  also  stated,  that  he  was 
desirous  of  stating,  that,  whatever  might  be  the  ultimate  decision 
of  the  court,  alltheauthorily  of  the  report  in  Wightnoidc  oSHarooood 
V.  Sims  was,  by  the  investigation  which  had  taken  place  in  the  course 
of  the  present  discussion,  entirely  blown  away  as  a  determination; 
and,  consequendy,  that  it  now  stood  as  a  mere  gratis  dictum^  an 
opinion  expressed  in  the  course  of  argument  without  the  ddiberate 
consideration  necessary  to  make  it  a  binding  decision,  {b) 

Bichards  Lord  Chief  Baron.  — The  question  in  this  case  is,  June  26. 
whether  the  evidence  which  was  received  on  the  trial  of  the  issue  at 
Nisi  prim  was  properly  admitted.     Tlie  evidence  afibrded  was  what 
is  generally  tenned  evidence  of  reputation. 

His  Lordship  stated  the  evidence  on  whidi  the  jquestion  arose, 
the  objection,  and  the  drcumstanoes  under  which  the  objection  was 
overruled  by  the  learned  judge. 

.  We  have  looked  into  the  circumstances  of  the  case  of  W^hlmcky 
and  find,  that  the  opinion  of  the  court  was  not  given  judicially  on 
thb  point.  Indeed,  the  question  could  cmly  have  arisen  incidently 
there,  as  the  real  subject-matter  of  discussion  was  <^  a  very  different 
nature.  The  questions  before  the  court  w^re,  whether  there  was  a 
modus  a£  2d.  aa  acre  payable  in  Ueu  cf  small  tithes,  and  if  there 
were,  whether  that  modus  was  not  rank.  The  contest  was,  whether 
there  ought  to  be  an  issue,  and  the  court  were  of  cqpinion  that  there 
was  so  much  evidence  given  in  the  whole  case  on  both  ddes  as  to 
render  a  iurtha:  enquiry  necessary. 

M  Wightw*  lUL 
.  (0  See  U  Pri.  170,  e  correct  tnuttOftM  of  tbe  diPOiitioiit  alluded  lo  Jby  Ibe  toed 
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isn.  There  have  been  many  cases  certainly,  wheron  this  sort  of  testi* 
nony  has  been  recdved ;  and,  therefore^  we  are  told,  there  is  no 
doubt  about  the  admissibility  of  the  evidence  in  this  case ;  but  that 
by  no  means  fidlows.  I  am  certainly  not  aware^  I  confess,  of 
there  bdng  the  authority  <^  any  decided  case  against  it ;  but  I  am 
quite  sure  there  have  been  many  within  my  own  personal  experi- 
ence in  which  such  evidence  has  been  withdrawn,  on  an  objectioa 
being  successfully  made  to  its  admission.  The  question  is,  tfiere- 
fi>re,  certainly  not  one  without  considerable  doubt,  because  diere 
have  been  what  may  be  called  practical  determinations  both  ways. 
There  have  been  long,  on  the  contrary,  very  grave  and  serious 
doubts  entertained  on  this  question  by  the  judges  in  fbrmer  times. 
We  find  them  expressed  in  the  books;  and,  on  conversing  abool 
this  very  case  with  other  learned  persons,  I  find  that  there  existsat 
this  moment  very  great  doubt  on  this  point,  which  has  been  now 
brought  before  us  for  our  decision. 

On  the  whole,  the  opinion  which  I  have  ultimately  formed  upois 
it  is,  that  such  evidence  is  admissible.  If  it  were  not  evidence  of 
reputation  it  must  certainly  in  most  cases  be  necessarily  rgected, 
on  the  ground  of  the  persons  making  declarations  reqiecting  it 
being  generally  interested  in  the  subject.  .  It  would  even  be  ne-^ 
cessary  to  specify  in  that  case,  upon  ail  occasions,  from  vdiom  the 
witnesses  had  heard  the  declarations,  that  it  might  be  shewn,  whe- 
ther they  were  or  not  interested  in  making  such  declarations. 
That  again  would  be,  in  by  fiur  the  greater  number  of  cases,  im- 
possible, as  the  names  of  the  persons  who  have  long  ago  been  dead, 
by  whom  declarations  respecting  particular  topics  of  common 
repute  have,  at  some  time  or  other,  been  made,  are  mostly  for- 
gotten. Nothing  is  more  common,  as  we  all  know,  than  to  remem- 
ber the  substance  of  a  communication,  when  we  are  no  longer  able 
to  recollect  from  whom  we  received  the  information.  The  par^ 
producing  evidence  of  reputation,  therefore,  is  not  driven  to  shew, 
that  the  persons,  from  whom  his  witness  derives  his  information, 
had  no  interest  in  the  subject  which  was  the  matter  of  reputation. 
It  may,  and  does  frequently  happen  also,  that  such  rq)utati(Hi  may 
be  spoken  to  by  persons  who  accidentally  heard  it,  and  who  were 
strangers  to  all  parties;  and  if  there  were  no  lis  mota  to  induce 
conversation  on  such  topics,  evidence  of  the  declarations  of  such 
persons  would  be  undoubtedly  admissible.  It  is  ofien  the  case,  that 
persons  speak  of  matters  of  rumour  with  as  thorough  a  beli^and 
conviction  of  their  truth  as  of  the  sun  giving  light  in  the  day;  and 
it  mostly  happens,  that  such  generally  received  notions  are  well- 
founded,  they  ought  not,  therefore,  to  be  shut  out  firom  being  ad- 
mitted as  evidence ;  and,  indeed,  to  a  certain  extent  they  are  fre- 
quently of  great  weight  and  effect  in  the  investigation  of  the  truth 
of  matters  in  dispute,    I  am,  therefore^  of  opinion,  that  such  evi- 


Davies. 


CASES.  2054 

dence  ought  not  to  be  excluded^  an  the  olgectioB  of  there  being  nn  1889. 
interest  in  the  persons  through  whose  mediam  die  matter  of  repu-  juoaeiew 
tation  has  been  obtained.  ▼• 

That  is  my  view  of  this  question.  Parsons  having  a  direct  in- 
terest in  the  resiiit  are  eertamly  not  ptoper  persons  to  produce  as 
witiiesseB  on  a  trial,  because  they  mi|^t  q>eak  fidsdy  from  inter- 
ested motives^  where  the  immediate  consequence  must  affect  diem- 
sdves ;  and  5«t  the  same  persons,  when  no  suit  might  be  in  con- 
templation, having  no  immediate  rsaaon  for  misrepresenting  ike 
&ct,  having  no  interest  at  die  time  wUch  their  statement  eeuld  pro* 
mote  or  preyucUee^  would  verf  pcobaUy  tdl  the  plain  truth.  If  in 
a  case  of  this  sort)  kiterett  in  the  persons  speaking  of  the  matter 
IB  question  was  to  destroy  the  eflfbct  of  what  they  asserted,  you 
could  nevar  en(prire  en  die  spot  for  evidence  of  reputation ;  and  if 
you  could  not  produce  it  from  thence,  from  whence  could  it  be 
produced  at  all  ?  Suppose  a  stiimger  Aouid  state  as  a  witness, 
that  he  had  long  ago  lieaid  in  die  vestry-room  ar  conversation 
respecting  the  origin  of  a  giftti  ouitem  betwe<m  a  clei^yman  and 
some  of  his  pariahionen,  wherein  the  parishioners,  some  of  whom 
were  since  dead,  asserted  the  andent  existenoe  of  a  <iustom  which 
it  was  the  interest  of  the  parish  to  maintain,  a  parochial  modusj  for 
instance,  and  that  the  cmgin  was  not  remeiEd[)ered  or  known  in  the 
parish,  and  that  the  clergyman  did  not  say  any  thing  to  contro- 
vert it ;  surely  that  circumstance  would  be  admissible  evidence  to 
prove  that  there  was  an  understanding  in  the  par'ish,  and  such  a 
custom  existed;  and  if  such  evidence  were  to  be  rejected,  because 
the  witness  could  not  state  the  names  of  the  persoi^s  who  made  the 
assertion,  or  because  they' might  be,  or  actually  were,  interested  in 
the  question,  there  dxdd  be  no  evidence  of  general  reputation  given 
in  any  case. 

Upon  due  consideration  of  all  the  consequences  likely  to  result 
from  determining  ibis  point,  either  one  way  or  the  other,  and  de» 
Anrring  also  to  an  intimation  of  the  opinion  of  persons  sitting  as 
jttdges  in  this  court,  and  the  case  in  Vf^htwici  cextiunly  amounts 
to  nothing  more,  persons,  ocmseqnently,  in  the  habit  of  weighing 
die  value  of  evidence,  and  determining  on  its  admissibility,  I  in- 
cline to  think,  upon  the  whole,  that  my  Brother  Garrow  was  right 
in  admitting  the  evidence,  notwithstanding  he  received  it  against 
the  opmbn  which  he  himself  ehteitained  at  the  time  in  favour  of 
the  objection  taken  to  it  at  the  bar.  The  consequence  of  that 
opinion  is,  that  I  mpst  say  there  is  no  reason  for  granting  a  liew 
trbi  iii  this  case. 

Graham  and  fVood^  Barons,  delivered  concurrent  opinions ;  and 

Ganaw  B.  cdneurred  with  rductance. 

Vol.  IV.  3  C 
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^^^'  M.  3  Geo.  IV.    A.  D.  1822.   Scac. 

V.  Marell  y,  Gregson.    [MS.  (a)]    • 

Nov.  21.  rj>^^  plaintiff,  in  the  first-mentioned  cause,   tlie  lessee  of  the 

equity  will    great  tithes  under  the  dean  and  chapter  of  Christ  Ckwch,  ^^  ^^ 

"''^^^^ntiff  *  ^^'^  against  the  defendant,  amongst  others,  for  tithes  in  k'md. 

in  a  bill  to    At  the  hearing  of  the  cause,  several  issues  were  directed  to  try 

e^iifth  a     certain  moduses  set  up.     Verdicts  were  returned  in  fiivour  of  the 

where  a        plaintiff  as  to  some  of  the  issues,  and  of  the  defendant  as  to  others; 

b^  folTd    ^^^  defendant  then   filed  his  cross-bill  to  establish  the    moduses 

in  favour  of  found  for  him ;  and  now  applied  for  his  costs  in  equity. 

^n  aT^ue        ^^  ^^^  C.  BoTon.  —  It  is  uot  the  ordmary  jurisdiction  of  the 

directed  in    couTt  to  admit  a  bill  for  the  purpose  of  establishing  a  modus :  it  is 

ftuit?"^*       a  mode  of  defence ;  and  as  this  is  a  bill  brought  in  consequence 

of'  a  suit  for  payment  of  tithes,  a  modus  for  whidi  is  established  by 

verdict,  a  decree  is,  in  fact,  only  additional  evidence  of  the  modus, 

which,  by  the  former  proceedings,  is  sufficient;  and  as  I  find  no 

precedent  of  costs  having  been  given  in  such  a  suit,  there  can  be 

no  costs  given  on  either  side,  (i) 


M.  3  Geo.  IV.   A.  D.  1822.    Scac. 

^'^'  ^-  Lewis  and  Stevens  v.  Sir  Samuel  Youngs  Bart.   [MS.  (r)3 

A  portion.  The  plaintiff  LewiSf  as  a  portionist,  and  Stevens^  as  his  lessee^ 
to  titiics  of  ^'^^  ^^^'^  ^^  against  the  defendant  for  tithes  of  com,  grain,  and 
hay,  cannot  hay,  arising  on  the  farm  otCannonsy  in  the  parish  oSCookham^  in  the 
title,  claim  county  of  ^^A:^;  and  also  for  tithes  of  clover,  tares,  and  vetches 
tithes  of       cut  green,  and  civen  to  cattle  not  used  in  the  cultivation  of  the  fiirm. 

clover  cut      o  *  o  ^ 

green.  The  defendant,  by  his  answer,  admitted  the  plaintiff's  title  to  tithes 

of  hay ;  denied  the  alleged  extent  of  tlie  land  over  which  tithes  were 
claimed,  the  number  of  horses  alleged  to  be  kept  on  the  farm,  and 
the  right  to  tithes  of  clover^  taresy  and  vetches^  cut  green ;  or  that 
there  was  a  sufficiency  of  food  arising  upon  tlie  farm  without  having 
recourse  to  the  green  food.  The  preliminary,  and,  as  it  turned 
out,  the  only  question  was,  whether  the  right  to  tithes  oihcy  included 
that  to  tithes  of  clover  cut  green, 

Jetvis  and  Spence^  for   the   plaintiffi;.     The  admission  of  the 
plcuntiff 's  title  to  tithes  of  hay,  is  an  admission  of  title  to  tithe  of 

Suprai897.  clover.  Dorman  v.  Seares.  Tithe  is  payable  for  all  grasses,  nar 
tural  or  artificial,  when  severed  from  the  ground,  and  the  term 
tithe  of  hay  includes  what  may  be  converted  into  hay.     The  right 

(a)  From  a  note  taken  by  the  Editor.  White  and  Baliol  CoUegCy  cited  Andertan  t.  Damh 

(6)  See  C^on  v.  Orchard,  1  Atk.  610.  supra    supra  1268. 
746.     Bemers  v.  MHiett,  supra  871.    Sanders  t.         (c)  Fhnn  a  note  taken  by  tb»  Editor. 
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of  the  rector  to  tithe  of  grass  b  not  altered  by  tlie  destination  to      1862. 
which  it  may  be  applied.    Franklin^  Sfi:.  v.  The  Master,  &c.  of  ""J"* 
SL  Cross*    SeUy  v.  Bank  (a).     (To  an  argument  of  the  plaintiff's         v. 
counsel  attempting  to  reconcile  to  the  principle  laid  down  as  to       ^"^^ 
destination,  the  law,  that   clover-seed  is  a  small  tithe,    though  Supra  629. 
cIover*grass  is  a  great  tithe) 

Tlhe  L/trd  Chief  Baron.  —  There  are  many  points  in  titlie  law, 
which  are  now  settled,  that  are  not  to  be  reconciled  to  principle. 

Martin  and  Glyn^  for  defendant.      The  bill  being  filed  by  a  Xw.  25. 
portionist,  and  the  lessee  of  a  portionist,  neither  of  the  plaintiffs 
stand  in  the  character  of  rector;  and  they  are  bound  to  tiie  same 
strictness  of  proof  of  their  claim,  as  they  would  in  an  action  of 
^ectment.     tlyde  v.  Wlis  is  inconsistent  with  the  authorities :  as  Supra  433. 
between  an  existing  and  succeeding  incumbent  tithes  may  be  due 
upon  severance ;  but  not  as  between  an  incumbent  or  impropriator 
and  occupiers.     Knight  v.  Halsey.     The  right  of  the  parson,  in  a'  Supraissi. 
qualified  sense,  accrues  on  severance,  but  the  right  to  take  the 
tithe  only  when  the  tenth  is  visibly  distinguished  from  the  nine  parts, 
that  is,  when  the  grass  cut  is  separated  into  grass  cocks ;  tlie  right 
10  tithes  is  inchoate  on  severance,  but  only  perfect  on  separation 
of  the  nine  parts  from  the  ten.    Fox  v.  Ayde.   Clover,  &c.  cut  green  Supra  g97. 
cannot  be  exempted  under  the  name  of  hay,  for  it  is  protected  from 
tithe  when  given  to  catde  used  in  husbandry  under  certain  cir- 
cumstances ;  a  modus  for  hay  would  not  cover  these  articles,  and  an 
endowment  of  hay  in  the  case  of  a  vicar  would  not  include  them ) 
and  a  portionist  does  not  stand  in  a  better  situation  than  a  vicar. 
Steers  v.  Brassier,   The  dictum  of  Lord  Henley^  in  Sims  v.  Bennett  *,   Supra  742. 
that  the  right  to  the  tithes  accrues  when  the  seed  is  committed  to  874. 
the  ground,  cannot  be  supported.      Supposing  a  field  is  sown 
with  clover,  growing  till  it  is  fit  to  cut,  and  then  cows  are  turned 
in,  it  then  becomes  the  vicar's  tithes,  so  that  the  proposition  that 
the  subsequent  destination  cannot  alter  the  nature  of  the  tithe  is 
not  tenable*     In  the  case  of  stubble,  if  severed,  it  is  tithable,  if 
used  for  manure,  it  is  not;  wood,  when  severed,  may  be  tithable; 
when  used  for  fencing,  or  perhaps  botes,  it  is  not.     In  the  case  of 
agistment,  no  tithe  is  payable  when  applied  to  young  animals  to 
be  reared  for  plough  or  pail,  but  when  sold,  the  right  attaches: 
destination,  therefore,  alters  the  right :  the  d^ee  of  maturity  may 
also  alter  the  right,  as  in  the  case  of  clover  left  to  grow  for  seed ; 
the  clover  would  be  properly  a  gr^t  tithe,  but  the  seed  is  a  small 
tithe.    Fox  v.  Ayde  is  overruled  by  Newman  v.  Morgan.    Though  Suprai645. 
clover  may  be  of  the  genus  of  hay,  yet  it  is  not  tithable  as  such 
until  it  is  devoted  to  hay. 

Jcrvis  replied*. 

(o)  12  Mod.  49C. 
3  C   2 
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18Si.         Th6  Lord  C.  Baron  Alexander,  (a)  —  The  ground  on  whidi  1 

i^g^      fthall  dispose  of  this  case  lies  in  a  narrow  compass,  for^  from  Ae 

▼•         manner  in  which  it  is  brought  forward^  I  shall  not  di^)ose  of  the 

^*""*'      question  of  title.    The  question  I  have  now  to  decide  is^  whether 

lAysH.  '  t^e  portionist,  and  by  consequence  his  lessee,  is  entitled  to  tithes 
of  clover  cut  green ;  for  that  purpose  I  must  refer  to  the  answi^y 
which  only  admits  the  plaintiff's  title  to  tithes  of  com,  grain,  and 
hay,  and  negatives  the  title  as  to  other  tithes :  the  plaintiff's  daitn 
rests  solely  on  the  question,  whether,  as  portionist,  he  is  entitled  to 
all  tithes  of  a  particular  district ;  now  his  daim  does  not  distinody 
appear,  but  by  the  admissions  of  the  answer,  and  these  admlsrions 
negative  his  general  right.  He  is  admitted  to  be  entitled  to  tithes 
of  corn,  grain,  and  hay,  and  nothing  else.  This  brings  the  neat 
question  before  me.  I  have  not  gone  on  to  consider  the  aeoood 
question,  which  is  the  most  difficult,  but  the  presumption  is,  that 
the  plaintiffwould  succeed.  Before  I  advert  to  the  cases  mi  the  slib- 
'  .  1,  j^^  ^^^  I  "^^y  ^  better  understood,  I  will  state  my  impression  of  the 
principles  of  the  law  up<Hi  the  subject.  I  take  it  to  be  a  principle  of 
the  law  of  tithes,  that  the  titJie  owner  cannot  control  the  occupier^s 
mode  of  husbandry  imless  fraud  be  used,  he  must  take  his  chance  as 
to  the  mode  of  husbandry,  or  mode  of  consumption  of  the  produce^ 
if  they  are  honajide.  Supposing  the  plaintiff  should  succeed  ia 
that  question,  how  are  the  products  to  be  tithed  ?  Whether  tan 
horses  or  one  only  are  used  on  tlie  farm,  the  point  remains  the 
same.  Is  the  tithe  owner  to  send  his  barrow  every  evening  for 
tithe  grass  cut,  or  is  the  farmer  bound  to  give  notice  that  the  tithe 
owner  may  see  it,  and  divide  it  into  ten  heaps  ?  Is  he  to  make  it 
into  hay,  or  is  he  to  have  it  in  the  spirit  or  principle  of  agistment 
tithe,  in  proportion  to  the  quantity  of  land  or  value  of  the  produce  ? 
^  I  find  no  case  that  completely  answers  the  question,  whether  it  is 
to  be  paid  in  reference  to  value^  or  in  kind  ?  whether  as  agistment 

Supra  743.  or  as  tithes  in  kind  ?  The  most  material  case  is  Hodson  v.  SmM; 
this  is  the  strongest  for  the  plaintifi^  and  I  own  the  most  difficult  to 
deal  with.  I  have  found,  yet^  when  it  is  thoroughly  examined^  it 
will  not  bear  out  the  argument  of  the  plaintiff's  caser  In  that  case 
plaintiff  was  impropriator,  as  appeal's  by  another  report  of  Ae 
case;  the  plaintiff  here  is  not  imprt^riiator  —  the  impropriator  there 
claimed  hay,  and  fodder.  If  the  plaintiff'b  claim  is  good,  I  diink 
he  might  succeed  as  impropriator.  Another  report  of  the  case^ 
(1  iZoym.  128.)  so  far  as  I  can  app^  the  case^  operates,  against  the 
plaintiff;  it  is  altogether  too  loose,  however,  to  be  relied  on,  con* 
tradicted  as  it  is  by  others. 

■  m 

(a)  In  consequence  of  the  death  of  Lord  Chief  Baron  Alemnder  in  the  succeeding  term ;  bat,  as 
Baron  Rickardt,  before  giving  judgement  in  the  £ditor  is  informed,  the  argument  was  not 
tbis  case,   it  was  re^mgmd  before  jbinrd  CMcf   wiitUasoiiaiefonBarocaMBOii. 
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The  next  case  is  JFWiii^ii,  ftc  v.  Si.  Qross.    The  fair  inference     1899. 
in  that  case  is,  that  they  are  speaking  of  clover,  &c.  made  into   ^TZJT" 
hay,  and  it  is  established  by  numerous  cases,  that  title  to  tithes         y. 
of  hay  gives  title  to  tithes  of  all  grasses  cut  for  hay,  whether     ^^'''* 
common  or  artiBcial.    See  also  S.  C.  2  Wood.  185.     From  these  ^"P"^^- 
cases  I  am  not  able  to  draw  any  conclusion  for  the  plaintiff. 
The  next  case  is  Sieers  v.  Brassier.    What  is  the  inference  from  supra  74JL 
it?    the  plainti£^  as   impropriator    had   a  Tight  to  ask  for  all 
tithes,  of  which  the  vicar  was  not  endowed;  ther  inference  f?om  Uie 
decree  is,  that  Lewis  and  the  defendant  failed  to  shew  a  particular 
title,  and  then  the  impropriator  would  shew  a  title  by  common  law 
i*ight ;  so  that  this  case,  so  far  from  establishing  a  proposition  claimed 
in  &vour  of  plaintiff,  is  quite  the  contrary,  for  it  severs  the  two 
products  which  the  argument  for  plaintiff  says  ought  to  go  to- 
gether.    The  next  case  is  Waller  v.  Pain  and  Underhill.     That  Supra  749. 
is  the  other  way  (his  lordship  here  read  so  much  of  the  case 
as  was  material) ;  here  is  the  opinion  of  a  great  judge^  that 
grass  made  into  hay  does  not  follow  the  same  law,  as  when  it  gets 
into  another  state.    Sims  v.  Bennett  is  the  next  case,  a  case  i9uprA874. 
of  green  peas :  it  was  clear  that  if  they  had  stood  to  be  ripe, 
they  would  have  belonged  to  the  rector ;  the  distinction  between 
that  case  iind  this,  is  .this :  in  that  case  the  produce  gets  into  a  state 
in  which  it  can  be  tithed  with  as  much  convenience  as  if  it  had 
stood  to  get  ripe ;  thb  tithe  does  not  get  into  such  a  shape.    Now 
bow  is  this  particular  tithe  to  be  taken  ? 

The  tithe  now  claimed  is,  in  my  opinion,  in  the  nature  of  agist- 
ment tithe ;  and  if  of  the  nature  of  agistment  tithe,  whoever  is  en- 
tided,  cannot  support  a  title  to  it  on  a  title  to  that  of  com,  grain,  or 
bay.  There'^is  this  foundation  of  the  claim,  that  the  defendant  is 
bound  to  pay  tithes  of  grass  cut  green  to  some  one,  but  as  the  case 
is  now  brought  forward,  I  am  not  called  upon' to  say  to  whom,  or 
in  what  manner,  such  tithe  is  to  be  paid ;  because  my  opinion,  as 
formed,  relieves  me  from  the  necessity  of  deciding  upon  that  point. 
The  result  is,  that  the  plaintiff  has  not  succeeded  in  shewing  his 
title,  being  obliged  to  shew  it  under  a  title  to  com,  grain,  and  hay. 
The  oises  are  generally  loose,  and  may,  at  first  sight,  appear  to  sup- 
port such  a  proposition ;  but  on  farther  search,  from  the  impos- 
sibility of  taking  the  tithes  in  the  same  manner,  the   contrary 

appears. 

Bill  dismissed  with  costs* 


3  C  S 
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Haddock. 


^59  CASES. 

^^*^-„  4  Geo.  IV.    A.D.1823.     Scac. 

Maddock  v.  Maddoch     [M.S.]  (a) 

Bill  by  the  rector  of  the  parish  of  the  Holy  Trinity^  in  Chester^ 
June  9.  fQ|.  tithes  of  agistment  against  the  defendant,  the  occupier  of  a  cer- 
4i!lSl^^  tain  farm  there.  The  defendant  by  his  answer  set  up  a  moduSf 
to  be  pay-  stating  that  there  ought  to  be  paid,  and  had  been  paid,  from  time^ 
all  and  ^  ^^'  "  ^Y  ^'^  *"^^  every,  the  occupiers  of  lands  in  the  manor  of  B&i- 
ctery  the  ^^  cofi,  lying  within  the  parish,  a  modus  of  4^.  for  all  tithable  matters 
SS":**hdd     except  corn  and  hay." 

•»*«^*^y  It  was  objected  by  Jervis  and  Temple  for  the  rector,  that  the 
"Where  pay-  modus  was  ill  laid,  inasmuch  as  it  was  not  stated,  whether  it  was 
fc^*'*IId*  payable  by  one  on  behalf  of  the  rest,  by  one  or  by  many ;  that  if 
for  tturty  there  were  but  one  occupier,  only  45.  would  be  payable,  if  many 
y*'"^^'^'  occupiers,  then  more  in  proportion,  which  would  make  the  modus 
toTalu-        uncertain. 

Ite  Si^  ^"  *^  ^^^^^  s^^^  Hardcastle  v.  Smithson*  was  cited,  as  affording 

mads  by  the  the  example  of  a  similar  modus* 
purtf  altog.        T^®  Lord  Chief  Baron  overruled  the  objection, 
ing  a  mo-         Certain  receipts  and  valuations  of  tithes,  including  those  of  agist- 
iIi^iIji^      ment,  and   corresponding  with  the  receipts,  extending  to  thirty 
?*  "J?^     years  back,  were  put  in  on  behalf  of  the  rector, 
part  of  .  Two  terriers,  properly  signed,  were  put  in  on  behalf  of  the  de- 

^*><^  P*y'     fendant ;  which  stated  that  a  composition  of  4&  for  all  tithes  except 
wiU  other,     those  of  com  and  hay,  had  been  paid,  but  how  or  when  it  arose^  the 
^mcSTtote  ParUes  to  them  knew  not- 
according  Jervis  and  Temple  for  plaintiff, 

to  ij^r  full       ]^^^^^^^  ^^ J  ^^^.^^^.  £j^  defendant.  ; 

•Supra784.  Lord  Chief  Baron,  1  shall  decide  without  an  issue  on  the  fiicts 
before  me.  I  am  to  enquire  whether  the  defendants  have  a  case. 
There  is  evidence  of  payment  adverse  to  the  modusy  there  ought  to 
be  evidence  adduced  on  behalf  of  the  defendant,  to  shew  that  in 
such  payments  the  modus  was  included.  The  rector  stands  oa  hb 
common  law  right,  and  I  must  presume,  in  the  absence  of  proof  to 
the  contrary,  that  tithes  have  been  paid.  The  occupiers  have  paid 
without  distinguishing  the  modus ;  if  no  tithe  had  been  paid,  yet  the 
rector  would  be  entitled.  The  only  evidence,  like  a  defence,  is  the 
terriers,  but  even  in  them  the  word  "  composition  "  being  used, 
shews  that  it  was  not  treated  as  a  modus.  The  rector  causes  a 
valuation  of  the  tithes  to  be  made,  and  they  are  paid  according 
to  that  valuation,  and  no  modus  is  noticed. 

Decree  for  an  account. 


(a)  From  a  note  taken  by  the  Editor. 
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H.  3&4Geo.IY-     A.D.  182,S.    C.  B.  ^^^^' 

Bale  V.  Hodgetts.     [1  Bing.  182.]  ^"^ 

Debt  on  the  stat.  2  &  3  Edto.  6.  c  IS.    1st.  Count  for  the  treble  ^'^«^''*- 

value  of  predial  tithes  not  set  out:  2d,  for  tithes  bargained  and  ^^^-  ^^ 

sold :  3d,  on  an  account  stated;    The  defendant  having  suffered  ^|,j^^- 

judgement  by  default,  a  writ  of  enquiry  was  issued  in  the  common  may  i«uc  « 

form,  and  the  sheriff'  returned  26Z.  4*.  9i.  as  the  finding  of  the  jury  r^Jy^'^n'^j,; 

for  the  whole  damages  incurred;  which  sum  was  divided  thus:  ordinary 

1 7/.  45.  9d.  for  the  treble  value  of  the  tithes  mentioned  in  the  first  I|^n*of*" 

count,  and  9L  for  the  single  value  of  the  tithes  m^itioned  in  the  ^^^  for 

_.!  ^  treble  value 

Other  counts.  oftiu.cs, 

IfOyley  Sergeant,  on  a  former  day,  had  obtained  a  rule  calling  p-  ^"^  ^'n^'- 

on  the  defendant,  to  shew  cause  why  the  return  of  this  inquisition  bic  value, 

should  not  be  amended  by  the  insertion  of  nominal  damai?es  for  \s.  ^^5  J"7  '"^ 

-     -  •'  ^  effect  found 

and  why  costs  de  incremento  should  not  be  added  thereon.  the  single 

Lanoes  Sergeant,  shewed  cause  against  the  rule.  ^^  j®  ^^' 

UOyley  Sergeant,  in  support  of  his  rule.  jury  omit  to 

DaUas  C.J.    It  was  clearly  at  the  option  of  the  plaintiff*  to  issue  ^^^^^ 

a  writ  of  enquiry ;  and  there  can  be  no  doubt  that  the  jury  on  find-  may,  wiiere 
ing  the  treble^  have  also  found  the  single  value  of  the  tithes.     As  ^,i[iJiSi'^ 

little  doubt  can  there  be,  supposing  the  plaintiff*  entitled  to  costs,  to  them, 
that  if  the  jury  omit  the  formal  finding,  which  entitles  the  plaintiff*  ™  enuy  or 

to  demand  them,  the  court  may  order  the  requbite  entry  to  be  made  the  /xutoa, 
on  the  postea.  The  case,  therefore,  is  reduced  to  the  consideration  of  to  authorise 

what  ought  to  be  the  construction  of  the  stat.  8  &9fr.  3.  c.  1 1.  Now  **>«  ^^^J*- 

what  has  the  statute  said  ?  for  if  its  language  be  clear,  it  is  immaterial  costs, 

what  the  reason  of  the  thing  may  be  with  a  view  to  legislative  cor-  i,*"*^^ 

rection.     The  statute  says,  ^^  The  plaintiff*  obtaining  judgement,*  or  s  &  9  ir.  s. 

any  award  of  execution  after  plea  pleaded  or  demurrer  joined,  shall  ?^{^*'  ^' 

likewise  recover  his  costs  of  suit;"  and  this  act  having  passed  ex-  gives  the  * 

pressly  to  enable  the  party  to   recover  costs,  in  cases  where  he  ^J^in^er- 

wonld  not  otherwise  have   been  entitled  to  them,  does  it  enable  taincaaetiii 

him  to  claim  them,  except  after  plea  pleaded  or  demurrer  joined  ?  ir^ie^iille 

It  has  been  observed,  and  perhaps  justly,  that  if  it  be  thought  pro-  of  tithes), 

per  for  the  plaintiff*  to  recover  costs  where  the  defendant  has  in  fact,  ig  only  en* 

or  in  law,  grounds  for  resistance,  there  is  the  stronger  reason  for  ^'fj*?^"'*** 

making  the  defendant  pay,  when  he  admits  himself  to  be  clearly  in  pleaded,  or 

the  wrong;  and  this  argument  might  have  weight,  if  there  were  ^^^^ 
any  ambiguity  in  the  words  of  the  statute ;  but  if  the  words  of  the 
statute  are  express  and  clear,  such  reasoning  must  not  prevail; 
however,  it  might  be  urged  on  the  other  hand,  that  the  defendant, 
who  resists  without  sufficient  reason,  occasions  considerable  ex- 
pence  to  the  plaintiff*,  while  the  defendant  who  suffers  judgement  by 
default  spares  him  a  great  deal  of  vexation  and  delay.    But  whe^ 
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1829.     tber  under  the  statute^  the  fdaintiff  is  entitled  to  his  costs  on  die 
j^       first  count  of  the  declaration,  we  do  not  now  decide;  it  will  answer 
•^         his  purpose  sufficiently  if  we  permit  him  to  make  the  amendment 
prayed,  and  to  tax  costs  de  incremeuto  on  the  two  l^st  counts  of  the 
declaration. 

Park  J.  I  concur  with  my  lord  chief  ju^tke  ob  the  three  first 
points.  The  main  question  is,  whether  the  plajotilT  is  entitled  on 
his  first  count  to  costs^  under  the  stat.  W.  S. ;  and  though  J  do  not 
decide  the  point,'  I  think  he  is  not  entitled,  under  the  ctrcumstflDces 
of  the  case.  As  the  old  law  stood,  the  plaintiff  could  not  in  any 
case  recover  Iiis  costs  in  an  action  iat  the  treble  value  of  Utfaes} 
the  legislature  then  conferred  the  right  after  plea  pleaded  or  do« 
n^urrer  joined,  where  the  treble  valu^  does  not  amount  to  twenty 
nobles.  Can  I  suppose  the  legislature  did  not  undwstiuid  the 
difference  between  a  judgement  by  de&ult,  and  a  judgement  after 
verdict,  or  that  this  diiBference  esoaped  their  notice  ?  If  they  meanl 
that  the  defendant,  should  pi^y  costs  in  ^  cases,  where  the  plaintiff 
succeeds,  quod  vduerunt^  non  diwerwU* 

Burrough  J.  I  should  have  thought  the  legislature  niight  have 
supposed  that  costs  followed  a^  9  matter  of  pourse,  upon  every 
judgement  by  de&ult  Upon  the  other  points  in  this  case,  I  bav« 
no  doubt ;  the  rule,  therefore,  must  be  absolute  for  the  plaintiff  to 
make  the  amendment  proposed,  and  to  lax  costs  d€  maremento  upon 
the  two  la^t  counts  of  the  deolaratioii. 
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Dalies  V.  Benn  and  CresswelL    [I  Bam*  &  Cress.  751.] 

This  was  an  issue  directed  to  be  tried  in  this  court  by  a  decretal 
order  of  the  Master  of  the  Rolls,  to  try  whether  the  plaintiff  fVU-^ 
AipnidSS.  liam  DaXDSi  was  entitled  to  the  tithes  of  seed-tares  growing  arising, 
and  renewing,  and  which  were  had  and  taken  by  the  defendantt 
Ob  Um  db-  Edward  BenUf  on  and  from  the  lands  in  his  occupation.  At  the 
[^l^^^^  trial  of  the  cause  before  Abbott  C.  J.,  at  the  WeUminUer  stttii^ 
1mum»  tb«  after  Hilary  term  1822,  a  verdict  was  found  for  the  plaintiff  in  the 
jl^l^l^y    affirmative  of  the  words  of  the  above  issue,  with  nominal  danuigeiB 


ia      subject  to  the  opinion  of  the  court  on  the  following  case.     The 
<^eMi  Etir  parish  of  East  Bedfimtj  county  of  Middlesex^  consists  of  two 


2^^  tories,  the  one  called  the  rectory  o(East  Bedfont,  the  other  called 
tent,  grant-  the  Tedoiy  o£  Hotton.  By  letters  patent,  bearing  date  the  14th 
^.*^<w»m«  ^y  of  September,,  in  the  41st  year  of  the  reign  of  Queen  EUMobdif 
dedMojiio*-  the  said  Queen  granted  in  fee  to  Hemy  Besi  and  Bobert  Holh 
^^^H^  faiK^  amongst  other  things :  «  Omnes  illas  decimas  nostras  gar- 
nnrumin  boTtBH  tt  grunoTum  annuattm  ct  de  tempore  in  tempos  crescefUiuMf 
•niawicli:.  provenierUttm  seu  renovantium  in  Huttou  infra  parockiam  de  Bed- 
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font)  4^.  kabmdmi^  Sfc.  frajalk  Henrico  Best  H  Roberto  Hollahci,      IMS. 
et  hteredibus  ei  assignatis  suis**    The  property  in  the  said  tithes  has   ~7 
descended  to  and  is  now  vested  in  the  lay-impropriators  thereof;        y. 
and  the  plaintiff,  during  the  time  in  question,  was  lessee  under      -^^ 
Aem  of  ^^  alt  and  every  the  tidies  of  com  and  grain  and  all  other  tween  the 
rectorial  or  srreat  tithes  whatsoever  yearly,  and  from  time  to  time  *^"i°^ . 
eoBimf^  growmg,  ansing,  bappenmg,  renewing^  mcreastng,  or  to  car  to  try 
come,  &c.  in,  upon,  or  out  of  all  the  lands  and  grounds  within  die  ^  ^^^ 
said  hamlet  o(  Hatton!*  seed-tam. 

The  ddendant  Edward  Betm  became  the  occupier  of  a  &rm  in  ^^"^wt^* 
the  said  hamlet  and  rectory  of  Htttton^  at  the  latter  end  of  the  year  former  had 
1811,  and  continued  to  occupy  it  during  the  years  181S,  1819,  and  ^^'i^' 
1814;  and  the  defendant  H.  W.CressmeUj  b  the  executor  of  the  and  that  the 
late  Dr.  Whitfield^  who,  during  those  years,  and  for  many  years  received  all 
precedini^  was  the  vicar  of  the  said  parish  of  East  Bedfimt.     As  th*t.^«e 

^i_ii.   .  jt..  fi-      coMidered 

nur  back  as  living  memory  extends,  tares  nave  been  grown  in  the  small  tithes, 
hamlet  and  rectory  o(  Hattonj  and  upon  the  fiirm  occupied  by  the  ^^  tithe  of 
defendant  Edward  Benn.     If  cut  green,  the  tithe  was  rendered  or  green  and 
compounded  for  to  the  vicar ;  if  suffered  to  stand  till  ripe,  the  ^[jjjj^nmrt 
tithe  was  yielded  or  compounded  for  to  the  lay  impropriator,  or  his  was  pro- 
lessee,  from  time  to  time:  and  the  defendant,  Benn^  in  die  year  ap^^^iL 
1819,  rendered  the  tithe  Of  seed-tares  to  the  plaintiff;  but  in  the  evidence, 
years  m  qoestioii,  the  said  defendant,  Benn^  refused  to  render  such  ^^^  i^ 
tithe,  upon  the  ground  that  the  same  was  a  small  tithe,  and  there-  ^"^^^'^L. 
foire  payable  to  the  vicar.     Three  witnesses  were  examined,  who  and  paid  aa 
prov^  the  usage,  and  two  of  these  (aged  persons)  said,  that  seed-  *  s^  ^ 
tares  were  considered  a  great  or  rector^s  tithe.    The  third,  who  was  tithe : 
the  plaintiff's  son,  and  who  had  actually  recdved  the  tithe  of  the  5!!**'^^ 
defendant  Bennj  said,  they  clahned  them  as  a  great  tithe.    Tares,  the  grant  of 
when  once  cut,  do  not  spring  up  again  like  clover;  if  cut  green,  j^JSmw 
they  are  given  as  fodder  to  cattle,  if  suflfered  to  stand  till  ripe,  they  thingpaned 
are  then  cut  and  laid  in  wads  unbound,  like  beans  and  peas,  and  ^^^!J^^ 
are  carried  home  and  thrashed  in  the  bam  like  barley,  oats>  peas,  in  the 
and  beans :  after  thrashing,  the  stalks  txe  used  for  foddering  cattle  ^^Oie 
like  the  straw  of  oats,  and  the  seed  usually  given  as  food  to  pigs  ^^j^?" 
and  pigeons.    Tares,  thus  harvested,  are  called  seed-tares.     No  situatioiior 
endowment  of  the  vicarage  was  proved.     It  appeared  in  evidence,  ^^U^ 
that  the  vicar  had  enjoyed  the  tithe  of  hay,  and  was  considered  to  the  tiUw  in 
be  entitled  theret04     The  vicar  had  always  received,  and  was  ad-  **""^j,^ 
mitted  to  be  entitled  to»  all  the  small  tithes,  with  the  exception  of  gprhanm, 
aeedrtares,  if  the  court  should  be  of  opinion,  that  suc^  tithe  is  |f^^^ 
a  small  tithe.    The  right  to  the  tithe  of  such  tares,   being  for  great  tiUie. 

4thly,  That 
the  presumed  endowment  of  the  vicar  must  be  limited  by  perception,  and  that  never  btving  reoetvad 
thbtiihe,  bBcaiildnMcttaUishftri0iittok,wlMtbwitwwg|pe^ 


r^ 
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IgSS*  the  consideration  of  the  oooit'undar  all  the  circumstaotes  of 
'    tbecase. 

Wilde  argued  for  the  plaintiffl 

Cresswell  for  the  defendant. 

Bat^  J.  I  am  of  opinion,  both  upon  the  usage  and  upon  the 
authorities,  that  the  plaintiff  is  entitled  to  the  tithes.  It  appears 
that  Queen  Elizabeth  granted  to  certain  persons :  "  Omnes  dedmas 
garbarum  et  granarum  annuatimj  4^.  m  Hatton :"  and  the  plaintiff 
is  lessee  under  those  who  are  now  entitled  to  the  tithes  conveyed 
by  that  grant.  It  has  been  contended  for  the  defendants,  that 
although  the  vicar  be  not  entitled  to  the  tithes  in  question,  still  if 
it  be  not  included  in  the  words  of  the  grant  it  remains  in  the  crown, 
and  that  consequently  the  plaintiff  cannot  be  entitled  to  recover. 
If  that  were  so,  there  would  be  three  parties  entitled  to  tithe  in 
this  parish,  the  vicar,  the  grantee,  and  the  crown.  That  state  of 
things  would  be  so  singular  and  unusual,  that  I  cannot  but  suppose 
the  crown  intended  to  pass  all  that  was  vested  in  it,  upon  the  dis- 
solution of  the  religious  house,  to  which  the  rectory  was  before 
annexed.  It  is  probable  that  the  original  endowment  of  the  vicar 
was  of  all  tithes,  except  those,  garbarwn  et  gratummij  and  that  the 
crown  adopted  those  words  in  the  grant,  because  they  compre- 
hended all  the  tithes  which  were  vested  in  it.  I  am,  therefore^  of 
opinion,  that  the  grant  of  41  Hiz.  connected  witli  usage*  conv^ed 
by  the  words  garbarum  et  granorum^  all  that  was  vested  in  the 
crown,  and  this  tithe  amongst  others,  if  it  did  not  belong  to  the 
vicar.  The  grantee  then  stands  in  the  place  of  the  crown,  and 
this  question  must  be  considered  as  between  rector  and  vicar,  un- 
less tlie  lease  to  the  plaintiff  includes  only  a  part  of  that  to  which 
the  landlord  is  entitled.  The  words  in  the  lease  are  '^  the  tithes  of 
corn  and  grain,  and  all  other  rectorial  or  great  tithes."  If  the 
seed  of  tares  be  grain,  cadet  questiOf  but  if  not,  then  we  must  con- 
sider, what  sense  is  to  be  put  upon  the  words  ^<  rectorial  or  great 
tithes,"  when  used  in  a  lease  granted  by  a  person  who  stands  in 
the  situation  of  rector.  Rectorial  or  great  tithes  mean  difier^t 
things,  with  reference  to  the  rectory,  in  respect  of  which  the  lease 
is  made.  All  tithes  were  originally  rectorial ;  vicarial  are  merdy 
those  which,  by  the  endowment,  are  taken  from  the  rector.  I  think, 
then,  that  the  grant  contained  all  that  was  in  the  crown,  and  that 
the  lease  was  of  all  given  to  the  grantee ;  the  question  is,  there- 
fore, in  all  respects  to  be  considered  as  between  rector  and  vicar.^ 
Now  usage  is  to  be  acted  upon  in  this  as  in  other  cases,  and  its 
effects  appear  to  me  decisive.  In  the  parish  of  Hatton  it  has 
been  the  practice  to  render  the  tithe  of  tares  cut  green  to  the  vicar, 
(probably  as   resembling  agistment- tithe,)  of  tares  in  any  other 
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state^  the  tithe  has  been  paid  the  rector.    It  has  been  urged  for     18SS, 
tbfc  defendant,   that   such  ^payment  was   made  through  mistake,      j^^^ 
and)  therefore,  is  not  binding  on  the  parties.     If  the  expression  of        ▼. 
the  witnesses  applied  to  this  parish  alone,  it  would  merely  prove        ^^ 
the  tithe  in  question  to  be  a  rector's  tithe,  although  they  may  have 
improperly  called  it  a  great  tithe.     The  witnesses  might  give  good 
^evidence  as  to  the  fact  of  the  tithe  bdng  taken  by  a  particular  per- 
son, but  their  evidence,  as  to  the  prevailing  opinion,  cannot  give 
it  the  legal  character  of  a  great  or  small  tithe ;  but  usage  may  make 
a  tithe  rectorial  or  vicarial  in  any  particular  parish,  whether  it  be 
great  or  small.     Thus,  in  Nicholas  v.  EIUM{a\  the  vicar,  by  Suprai5Si. 
usage,  shewed  himself  entitled  to  the  tithe  of  peas  and  beans : 
there  then  the  tithe  was  vicarial.     In  Gurnleyy.Burt{b\  where  Supr»  636. 
there  was  no  usage,  the  same  tithe  was  held  to  be  rectorial.     The 
important  part  of  the  evidence  is,  that  the  vicar  acquiesced  in  the 
rector's  claim,  and  he  was  the  person  most  likely  to  be  acquainted 
with  his  own  rights.     After  stating  the  grant  and  the  lease,  the 
case  describes  the  mode  of  cultivating  tares,  and  the  us^s  to  which 
they  are  applied.     The  tares,  when  cut  ripe,  do  not  consist  of  seed 
only,  but  of  stalks  also ;  and  the  seed  is  not  used  merely  for  re« 
production,  but  for  the  food  of  some  things  maintained  on  the 
fiurm.    The  vicar's  endowment  was  not  proved.    We  do  not,  there- 
fore, know,  that  he  has  all  small  tithes  except  this,  if  it  be  small. 
If  an  endowment  had  given  him  all  small  tithes,  then  we  should 
have  been  bound  to  decide  whether  this  be  great  or  small.     In 
this  dLse,  the  terms  of  the  endowment  must,  in  some  particulars, 
have  gone  beyond  small  tithes,  for  the  vicar  has  the  tithe  of  hay. 
But  without  considering  in  this  case,  whether  the  tithe  be  great 
or  small,  the  usage  satisfies  me,  that  the  vicar  never  was  endowed 
of  it     It  has  been  attempted  to  liken  this  to  tithes  of  seeds,  which, 
for  the  most  part,  are  considered  small ;  but  there  are  many  autho- 
rities which  put  seed-tares  on  a  different  footing  from  other  seeds. 
Lord  Coke  in  his  2  Inst.{c\  speaks  of  ztzatiia  generally  as  a  great 
tithe;  and  if  he  had  considered  seed-tares  a  small  tithe,  he  would, 
no  doubt,  have  mentioned  it,  in  order  that  he  might  not  mislead 
his  readers.    There  are  two  or  three  passages  in  the  judgement  of 
Comyn  C.B.  in  Wallis  v.  Pain^  which  bears  Strongly  on  this  point  Supn749. 
He  observes,  that  there  may  be  a  proper  distinction  between  peas 
and  beans  and  other  pulse,  which  had  existed  in  former  times,  and 
those  things  which  were  of  modem  introduction :  for  that  appro- 
priations were  often  made  to  religious  houses,  de  bladis  et  legumini" 
bus.     Now  legumen  is  a  general  word  applicable  to  all  pulse,  and 
may  include  tares.     Then  there  is  another  passage :  '*  Vetches  arc 

(a)  Bun.  19.  (A)  Bun.  169.  (c)  Page  649. 
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18M.  a  great  tith%  if  mowed  or  cat  when  ripe^  bat  if  cot  gren  far  c|4fla 
'  thqr  aro  a  small  tidie.''  In  the  farmer  part  of  Ibe  saiaa  paiwigiv 
▼.  Conyn  CB.  was  discussing  tbe  nature  of  the  tithe  of  seeds,  and 
had  he  considered  that  seed-tares  were  titheable  in  a  diffisrent  mode 
from  tares  cut  when  ripe,  it  is  most  probable  that  he  would  bavQ 
mentioned  it  Withrespect  to  the  meaning  of  the  word  ^  gnM^  in 
fiNpni674.  the  grant  of  Queen  Elissabeth^  the  case  of  Simi  ▼•  BetmeUf  k  wj 
important.  The  daim  there  was  of  the  tithe  of  peas  and  bens 
gathered  green,  made  by  a  vicar,  who  .was  endowed  of  all  tithes^ 
e£cq)t  decimas  garbarum  et  gnmarum.  Unless^  therefinnei  tithcB  of 
peas  and  beans  had  beea  d^dma  garbarum^  the  plaintiff  woald  liait 
been  entitled  to  recover.  Lord  Henley  thought,  that  tbe  tithe  was 
within  those  words,  for  that  garba  means  quod  ligari  poiaL  It 
must  also  apply  to  tares,  wiiich  are  similar  in  nature  to  peaa*  He 
observes,  too,  that  generaUy,  a  thing  which  is  a  great  titbe  ULone 
states  is  also  a  great  tithe  in  all ;  and  says,  that  the  cases  detennined 
respecting  certain  seeds,  are  exoepticms  founded  on  Lord  Cobf% 
dictum,  that  seeds  are  small  tidies.  But  Lord  Coie  does  not 
include  tares  amongst  those  tithes*  On  the  contrary,  ha  sayi^ 
that  zizania  is  a  great  tithe.  Dr.  Bum  classes  tares  widi  grain 
not  with  seeds,  (a)  It  appearS)  too,  that  there  was  an  appeal 
the  decision  of  Lord  Henley  in  the  case  of  Sims  t,  Bennett 
the  appdlant  urged,  as  an  argument  in  his  &voar,  that  peas 
beans  resembled  tares  which  had  been  held  to  be  a  aniaU  tiAe 
when  cut  green,  but  great  when  suflbred  to  remmn  on  the  lanfl 
until  ripe.  It  would  have  been  very  important  to  him  to  shew,  that 
seed-tares  might  be  considered  in  a  difi&rent  light  from  tares  cot  at 
maturity  and  harvested,  and  as  no  such  distinction  waa  attempted 
to  be  established,  it  is  fair  to  suppose,  that  none  was  at  that  tims 
supposed  to  exist  Under  these  authorities  then,  I  thhoik,  that  die 
tithe  of  seed*tares  is  a  great  tithe,  that  it  is  included  in  tbe  woids 
decinuB  garbarum;  and  that,  even  if  it  were  not,  still  the  pKi"*?^ 
standing  in  the  situation  of  rector,  would  be  entitled  to  reoover. 
Holrqyd  and  Bes^  Justices,  delivered  concurrent  opinioea. 

PoitoiP  to  the  plaiBti£ 


Eaeas 


S.C. 

2  D.  &  R. 
860. 
Where  a 
penon,  who 


P.   4  Geo.  IV.    A.  D.  1823.     B.R. 
Tbe  Sang  agamst  .Ji^ffreys.     D  B.&  C^  904.] 
Two  justices,  by  an  older,  dated  the  5th  day  ct  NodembeTf  IMl, 
dered  Jeffreys  to  pay  to  the  lessee  of  the  tithes  of  tbe  paifsh  of 
dmfardy  in  the  county  of  Suffolk^  the  sum  of  62.,  fi>r  Ma  tidie  of 


had  been      milk  and  calves,  arising  in  the  parish  of  Geim^ordj 


■mNW^v-HM^aiwaMMMi 


(a)  3  Bum'a  JLU  460. 
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UiUMi  tagedier  with  his  costs  and  obargot^    J'ifff^  ^M  duly  sMi-  iMSk 

moned  to  answer  the  complaiiit  of  the  lessee)  uid  appeared  before  the  j^^gy^^ 

jostices,  but  offered  no  evidence  of  a  modus.    The  sessionsi  on  ap*  t. 

peal,  confirmed  the  order,  subject  to  the  opniion  of  the  eourt  upon  '^''^^ 

the  feHowinir  case :  lummoned 

hv  two  Ills*' 

Hie  respondent  having  proved  the  notice,  stttninons^  and  oider^  ^  un^^^ 
and  his  tide  as  lessee,  and  that  the  vidue  of  the  tithe  was  of  the  the  7& s 
amount  demanded ;  the  appellant  claimed  to  be  exempted  from  the  ..i'.,  .p*. 
payment  of  the  tithe,  insisting  that  it  was  covered  by  a  modusj  and  ^^*H|J^ 
he  tendered  evidence  to  prove  the  existence  of  such  a  modus.    The  and  was  w- 
court  rejected  the  evidence^  being  of  opinion  that  they  had  no  power  ^^"^^ 
to  try  the  questito.  tithes  de- 

Cbioptfr,  ui  support  of  Itei^erd'sesstotis.  ^^not 

Siarb$j  COntriL  nut  any 

jlbbMCJ.    As  at  present  advised^  I  am  disposed  to  thiidc  that  ^;^|^- 
by  modus  in  this  statute,  something  diffa^nt  from  ^<  dde''  is  meimt  aaarwaida 
And  as  the  word  modus  is  not  to  be  found  hi  the  7lh  section,  which  J^IIm^ 


relates  to  the  ceriiorurij  I  thilik  that  die  writ  ousht  not  to  have  and  thw% 
issued^     I  am  also  diqiosed  to  thinh^  that  the  9th  seetion  is  com«  tuns^  aeu« 
pnlsory ;  that  the  party  relying  upon  a  modus  shall  set  it  up  in  the  ^^T^^t 
manner  thereby  directed*    The  fN:t  was  intended  to  apply  where  edevideiios 
theire  was  no  question  of  hiw  as  to  die  right  to  the  tith^;  diat  in  ^^^^^ 
such  eases  die  party  entitled  might  have  a  cheap  remedy,  ^idi  the  josticM 
could. not  be  injurious  to  the  par^  fW>fn  whom  the  tkhe  is  due.     If  ^J|j!?r^ 
the  8th  section  be  not  compulsory,  tUds  consequence  will  fc^w,  that  the  exatim 
the  party  called  upon  to  pay,  may^  Bit  his  wSl  and  pleasure,  letfre  ^^1^^ 
the  question  of  modus  to  be  tried  by  the  justice^  Gt  may  withdraw  jectthe 
it  from  their  consideration ;  wherem  Ae  other  side  can  have  no  sudi  .^^q,,^, 
option.    This,  howeveiy  ^  ft-  point  of  great  consequence,  and  I  That  the 
should  have  wished  fbr  more  tilne  to  consider  it^  if  our  judgement  j^J^Sftff 


proceeded  upon  that  grewid*    But  npcm  theodiar  point  I  entertain  ^ 
BO  doubt.     If  it  wasoriglMRy  the  hl^tton  ofthe  party  to  set  upa  titfaeuadv 
modusj  be  should  have  staled  that  befiOve  the  two  jusdtes*    In  oiak'^  ^&  ay^s. 
ing  a  daim  of  dtheS^  Ae  party  would  eom^i  prepiuied  to  shew  (iie  away bjthe 
oeeupaiioB  of  knd  by  th^  pinty  x^sfushig  to  pay,  and  that  titheable  ^J^^ 
matter  was  produced.    A  quesdon  of  modus  is  something  quite  dis^  aot»  whwe  » 
linct  from  Aat  which  the  party  clldinii^  would  come  prepared  to  ^|ff^^ 
prov^    I^  th^iefoqre^  Ae^nodetf  was  not  set  up  in  the  first  instanoe^  raised, 
the  justices  at  sessions  might  exercise  their  discretion  as  to  receiv<* 
ing  or  rejectii^  evidence  of  it.    The  claimant  might  otherwise  be 
taken  by  surprise,  and  the  defendant  would  obtain  a  very  unfiar 
advantage* 

Bajfle^J.  My  opinion  is  founded  upon  the  last  point  The 
justices  at  sessions  had  a  right  to  exerdse  their  discretion  as  to 
receiving  or  rejecting  the  ei^enee  of  moduSf  and  I  tbmk  that  ibey 
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18SS.     caoie  to  a  proper  ccmdusion  on  that  point    The  party  had  a  right 

TAeJTMUP    ^  appeal  against  the  decbion  of  the  two  jiutices  upon  the  evidence 

▼.         laid  before  them.     It  does  not  appear  that  the  appellant  gave  any 

Jsfreyt.     jiQ^^g  Qf  ^Q  grounds  of  his  appeal;  and,  in  the  abs^iice  of  any 

such  notice,  and  of  any  mention  of  the  modus  in  the  first  instance, 

before  the  two  justices,  I  think  that  the  justices  at  sessions  exercised 

a  sound  discretion  when  they  rejected  the  evidence  tendered. 

Order  of  sessicms  affirmed. 


H.  3  &  4  Geo.  IV.    A.  D.  1823.     B.  R. 

Netding  v.  Pearse.  [1  B.  &  Cr.  437.] 
An«ido-  Replevin  for  goods  and  chattels  distnuned  by  the  defendant  on 
MtodUfa!!i  ^^^  ^^^  oi  October  J  1821,  for  com  rents  claim^  to  be  due  from 
in  lira  of  Lody^day^  1815,  \jq  Lady-day^  1619,  under  an  endoaom  act.  At 
J^J^J^^  the  trial  before  Richards  C.  B.,  at  the  last  assizes  for  the  coun^ 
AmiM  be  of  Cambridge  J  a  verdict  was  taken  for  the  plainti£F  on  the  issue  joined 
Stem^  on  the  second  plea.  In  that  plea  the  defendant  alleged,  '<  that 
priator  and  neither  the  said  plaintiff  nor  Richard  Bendyshe  were,  nor  was  either 
penMihaT-  ^^  them,  in  the  possession  and  occupation  of  the  said  allotment, 
ingtiwpoi.  at  any  or  either  of  the  times  at  which  the  said  corn  rents,  or  any 


occupation  OT  either  of  them,  became  due  and  payable,  in  manner  and  form 
^^^at^  as  the  said  defendant  hath  in  his  said  cognizance  and  avowry 
lands  en-  respectively  allied."  This  distress  was  taken  for  com  rents;  and 
^;;^  the  payment  v,as  refused,  od  the  ground,  that  during  the  period 
«d  and  un-  when  the  rents  respectively  became  due,  the  land  was  not  liable  to 
*"•"*•" '^  the  payment  of  com  rents,  because  no  crop  was  raised  upon  it,  and 


jcariy 

doring  the  owner  had  not  any  beneficial  enjoyment  of  it.     At  the  com- 

Aaown™^  mencement  of  that  period,  Richard  Bendyshtj  esq^  was  seised  in 

Uiredonan-  fee  of  the  land  for  which  the  com  rents  were  claimed.     Daring 

He  after-  ^®  period  for  which  the  com  rents  were  claimed,  Mr.  Bendyshe  re- 

war^  de-  sided  at  a  distance,  and  the  land  lay  barren,  waste,  and  unoccupied, 

to  a  tenant,  Sheep  were  tumed  on  it  by  any  one  who  pleased,  to  the  amount  occa- 

wl»  entered  sionally  of  several  hundred.     TAt.  Bendyshe  did  no  repairs  upon 

and  occu-        .  ^  ,  "^  • 

pied:  Held,  the  land,  uor  had  he.  any  beneficial  enjoyment  of  it.     At  the  ter- 

^jjj^^^^  mination  of  that  period,  he  demised  the  land  for  a  term  of  years 

were  due  to  the  plaintiff  Newling,  who  thereupon  entered.     Up  to  LcLdy-day^ 

foretime  ^315^  ^^  \^^^  }iq^  heexL  in  the  occupation  of  one  Southey,  as 

which  the  tenant  to  Bendyshe. 

unproduc-        '^^^  ^^^  referred  to  in  the  pleadings  was  entitled  an  act  for  divid- 

tiTe ;  and,  ing  and  allotting  the  common  and  open  fields,  meadows,  common- 

thatdu^g  ^^^^  lands,  and  waste  grounds  within  the  parish  of  Barrington^ 

Sfwf  in  the  county  of  Cambridge;  and  enacted,  that  the  commissioners 

was  legally  therein  mentioned  should  value  all  the  common  and  open  fields, 

in  the  pot.  meadows,  commonable  lands,  and  waste  ground^  by  that  act  in- 


CASES.  «06§ 

tended  to  be  divided  and  allotted,  and  also  all  the  enclosed  lands     1S25» 
within  the  said  parish,  which,  at  the  time  of  passing  that  act,  were    "^^jjZjT 
liable  to  the  payment  of  titjies  as  therein  mentioned,  at  the  rate  of        ▼. 
45.  for  every  statutable  acre;  and  from  the  London  Gazette^  and  by     ^^^^^ 
such  other  ways  and  means  as  they  should  think  proper,  enquire  and  wmou  of 
ascertain  what  had  been  the  average  price  of  good  marketable  wheat  J^^  (^  \^^ 
in  the  markets  of  Cambridge  and  Boystan^  during  the  term  of  21   bletothe 
years  next  preceding  the  Michaelmas  1794;  and  should  by  their  i^p(^by 
award,  therein  after  directed  to  be  made,  ascertain  and  set  forth  the  statute, 
distinctly  what  quantity  of  such  wheat  should  in  their  judgement,  tenant  com- 
according  to  such  average  price,  be  equal  in  value  to  a  sum  set  on  |PS^^  ^^ 


all  the  said  common  and  open  fields,  meadows,  commonable  lands,  liable  to  he 
and  waste  grounds,  and  also  all  the  enclosed  lands  in  the  said  parish  ^''^^^^!^ 
Kable  to  the  pa}rment  of  tithes,  at  the  rate  of  4f  .  for  every  statutable  the  arrei 
acre;  and  that  from  and  after  the  expiration  or  other  sooner  deter-  ®^'*"*' 
mination  of  the  subsisting  lease  of  the  great  or  rectorial  tithes,  or 
in  such  other  time  as  thereinafter  provided,  there  should  be  issuing 
and  payable  from  time  to  time  for  ever,  to  the  maister,  fellows,  and 
scholars  of  Trinity  College,  Cambridge^  as  impropriators  of  the  said 
rectory,  and  to  T.  Finch j  vicar  of  the  vicarage  of  Barrington  afore- 
said, and  their  successors  respectively,  according  to  their  rights  and 
interests  therein,  out  of  the  lands  and  estates  of  the  several  land 
owners  and  proprietors  of  estates  in  the  said  parish,  (except  as 
therein  was  excepted,)  such  yearly  com  rents  or  sums  as  should  be 
equal  in  value  to  the  quantity  of  wheat  so  to  be  ascertained  by  the 
said  commissioners;  and  the  said  yearly  com  rents  or  sums  of 
money  should  be  payable,  and  paid,  by  the  person  or  persons  who 
for  the  time  being  should  be  in  the  possession  or  occupation- of  the 
respective  lands  and  estates  out  of  which  the  same  should  be  issuing, 
to  the  said  impropriators  and  vicar,  and  their  successors  for  ever, 
jtt  the  place  and  on  the  dajrs  therein  specified ;  and  which  said 
several  and  respective  com  rents  should,  from  and  after  the  com- 
mencement thereof,  be  in  lieu  of,  and  foil  compensation  and  satis- 
fiKstion  for,  all  great  and  small  tithes  arising  within  the  said  parish 
of  Barrington f  and  which  of  right  belonged  to  the  said  impro- 
priators and  vicar.  By  a  subsequent  clause  it  was  enacted,  ^  that 
the  said  impropriators  and  their  successors  should  and  might  (de- 
mand being  previously  made)  have  and  exercise  such  and  the  same 
powers  and  remedies  for  recovering  the  said  yearly  rent  or  sum  of 
45.  per  acre,  subject  to  such  variation  as  before  mentioned  when  the 
same  or  any  part  thereof  should  be  in  arrear,  as  are  by  law  given 
and  provided  for  the  recovery  of  rent  service  or  odier  rent  in 


arrear.'' 


BotfCf  for  the  plaintiff. 

Bcinnson^  contra^  was  stopped  by  the  court. 


fl069  CASES. 

199%  MykgJ.  IthiiikciH«iBftverypUbdaM(,lui«tfaitlheluld^ 
Uable  Id  diefiBjiiient  of  tithes  during  the  time  kn  which  die  dBstrelft 
was  Kiade.  The  clawe  in  the  inclosure  act,  by  whidi  the  com  rent 
it  substituted  in  lieu  of  tithes»  is  to  be  eonrndered  as  a  bargaia  be- 
Iweso  die  owners  of  tidies  on  the  one  hand  and  the  land  ownen  on 
dieother.  It  enactS)  ^^  That  there  shall  be  issoing  and  jMiyable 
fifom  time  to  time  to  the  iropropriatcnrs  and  the  vicar^  aooofding  to 
their  rights  and  interest  tiierein,  out  of  the  sevend  estates  of  the 
land  ownecain  the  parish^  sneh  yearly  com  rents  or  suma  as  theran 
mentioned/'  The  act|  cherefiM^  asswnes  this  to.  be  in  thenataie 
of  a  rent ;  it  then  proceeds  to  enactt  ^<  that  ilsludl  be  payable  by 
the-  persona  who  shdU  be  in  the*  possesskm  or  oocapafeioB  of  As 
lands  or  estates  oat  of  which  tiie  same  shall  be  issuing,"  It  then 
ap&d&n  the  time  and  place  of  pqrment;  and  enacts^  ^  that  dbef 
said  sevend  com  rents  and  sums  of  money  shall  be  in  Heaof  and  in 
satisfiMtion  for  all  tithes."  And  by  a  subseqaent  clause,  ^  tiie  im- 
pnopriators  are  to  have  the  same  pow«ra  and  remedies  for  reeofei^ 
ing  the  said  yearly  renif  wiien  the  same  is  in  anearv  as  are  by  bnr 
giipm  and  provided  for  the  recovery  of  rent  senric^  or  other'Kbt 
in  anear/'  It  appears  dearly^  therefore,  from  die  wlwle  of  the 
dense  taken  together,  that  die  titlie  owner  was  to  recetvb  n  mdUof 
rent  in  lieu  of  tithe.  The  parties  may  be  oonside0ed,therefiire^  in  Ad 
sameeituation  as  if  the  tidas  owner  had  granled  a  leaoe  of  thetidNii 
at  an  annual  rent  In  that  case,  it  is  qnite  dear  that  it  would  hb 
no  answer  to  an  action  for  the  rent^  that  no  tithe  in  kind  was  piTH 
duced,  or  that  die  land  was  unoccupied*  Here  the  rtet  is  a-sufasti* 
tute  for  the  tithes,  not  merely  de  anno  in  cnnumf  but  for  ever.  It 
does  not  therdbre  follow,  that  because  no  tithe  in  kind  was  proN 
duced,  that  no  money  rent  is  payable.  It  is  said  that  this  may 
operate  as  a  hardship  in  particular  cases,  where  preoedfalg  tenanCs 
have  omitted  to  pay  the  rent  Perhaps  thetidie  owner, migbt  net 
have  any  remedy  by  distress  against  an  occupier  not  coming  in  un* 
der  the  party  indebted.  Here^  faowevetv  ^^  plaiiHiff  in  jneptcvin 
came  in  under  the  landlord  during  whose  oooupation  the  arnwrs  nf 
rent  accrued.  During  that  time  the  landlord  had  the  legal  oodipa* 
tion,  for  he  might  have  maintained  trespass  or  ejectment  against  a 
wrong  doer.  I  think,  therefore,  that  eveh  if  the  rent  were  payable 
only  by  a  person  in  possession,  that  under  the  cirdnoistamSes  df  die 
case^  he  must  be  considered  to  have  been  in  possession  durii^fthe 
time  that  there  was  no  tenant.  But  my  opinion  proceeds  princi^ 
paUy  upon  the  ground,  that^  by  the  act  of  pariiament,  the  com 
rent  is  made  a  perpetual  charge  or  burden  upon  the  estate.. 

Holroyd  J.    I  am  of  the  same  opinion.     It  is  found  as  a  fact  thai 
the  land  was  unoccupied.     In  one  sense,  hmds  may  be  said  tn  be 


FtaTte% 
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HAPOCBpiedif  the  person  enliUed  to  the  potcaiion  takes  no  means  18Sd. 
to  make  the  hmd  beneficial  to  himself.  But  although  he  did  no  ^femihm 
acts  of  ownershipi  he  may  still  have  been  in  the  legal  possession  and  v. 
occupation  of  it,  so  as  to  be  liable  to  the  burden  imposed  by  the  en- 
closure act  By  that  act  a  corn  rent  became  dne^  and  there  must 
have  been  a  person  from  whom  it  was  due ;  and  I  think  it  was  pay- 
aUe  whether  the  land  was  productive  or  not,  or  whether  cultivated 
or  not  Then  the  question  is,  whether  the  landlord  was  in  posses- 
sion or  not  I  think  that  the  facts  stated  in  the  case  are  sufficient 
to  shew  that  the  landlord  was  in  possession  during  Uie  time  in 
which  the  rent  accrued.  It  is  stated  that  the  land  had  been  in  pos- 
session of  a  tenant  up  to  iMdy^day^  1815,  and  that  he  then  quitted 
it  The  possession  would  then  revest  in  the  landlord  by  operation 
of  law;  but  if  that  were  not  so,  the  landlord  subsequently  demised 
the  land  to  the  present  plaintiff.  If  the  possession  was  before  un- 
certain, the  very  act  of  entry  by  his  new  tenant  revested  the  posses- 
sion in  him  by  relation,  from  the  time  when  the  former  tenant, 
quitted.  The  present  tenant  comes  in  under  Mr.  Bendyshe^  from 
whom  the  com  rent  was  due ;  and  by  the  express  words  of  the 
statute,  the  same  power  of  distress  is  given  in  this  case  when  the 
rent  is  in  arrear  as  the  law  gives  for  the  recovery  of  rent  service,  or 
other  rent  In  arrear.  Now  it  is  perfectly  clear  that  the  lord  may 
distrain  for  rent  due  from  his  tenant  upon  the  lessee  of  the  latter, 
when  the  land  is  in  possession  of  any  person  claiming  under  the 
tenant  I  think,  therefore,  that  the  landlord  was  in  the  possession 
and  occiqmtion  of  the  land  during  the  time  the  rent  accrued,  so  as 
to  make  him  liable  to  the  burdens  imposed  by  the  act ;  and  that 
the  plaintiff  having  come  in  under  him,  the  distress  was  legaL 

Best  J.  This  was  in  the  nature  of  a  composition  for  tithes  under 
the  sanction  of  the  legblature,  and  was  therefore  payable  in  all 
events.  Judgement  for  the  defendant. 


,      Sittings  after  Tr.  4  Geo.  IV.    A.D.  1823.    Scac. 

Bere^brd  v.  — — (several  parishioners   of  St  Andreafs^ 

Holbom.)    [MS.](fl) 
And  — -^—  (the  same  parishioners)  v.  Beresford. 

The  defendants  in  the  original  bill  had  obtained  an  order  that  A  KfbmM 

the  rector's  books  should  be  placed  in  the  hands  of  the  clerk  in  J^^^JUS" 

court,  for  them  to  inspect  and  take  copies.     The  clerk  in  court  to  enquire 

insisted  that  6s.  Sd. ;  and  also  8^.  a  sheet  was  due  to  him  from  the  t'iietmiL 

defendants  for  allowing  their  solicitor  to  take  these  copies ;  and  it  vop^  f«ci 

ckrks  in  court,  for  allowing  to  the  dcfendonu  to  take  copies  of  the  rector's  books,  who  was  pbintiirin 
tlMtuit. 

■    —  ■ '      rf 

(a)  From  a  note  taken  by  the  Editor. 

Vot.  IV.  3  D 


507 1  -  CASES. 

1825.  was  now  moved  that  it  might  be  referred  to  the  Maist^r  to  entjfciffe 

Bere^<^  and  report  what  was  due. 

V.  The  court  {Hullock  B.  diss.)  observing  that  the  motion  was  very 

^rP^^  important,  and  that  the  practice  of  the  court  was  unsettled  on  this 

jindrew's,  subject,  granted  the  motion. 

Holbom, 


4  Geo.  IV.    A.D.  1823.     Scac. 
Foreman  and  another  v.  Cooper.    [MS.]  (a) 

Where  the  The  plaintiffs,  the  assignees  of  fVrighl,  the  lessee  of  the  vicar  of 
kmds  and  PUminsterj  in  the  county  of  Somerset,  filed  their  bill  for  an  account 
are  shewn  of  all  small  tithes,  and  amongst  others  of  hay.  The  defendants 
£for7i^"  by  their  answer  stated,  that  the  lands  for  which  the  tithes  virere 
gal  memory  sought  by  the  bill,  formed  part  of  an  estate,  part  of  the  possessions 
Mdto^'  of  the  prioiy  of  Taunton,  granted  to  the  said  priory  before  1^ 
also  in  its  memory,  and  that  these  lands  were  exempt  firom  payment  of  tithes, 
time  of  the  ^hi^^t  in  the  occupation  and  manurance  of  the  priory,  that  the 
dissolution,  priory  was  possessed  of  the  advowson  of  Pitminsta',  and  so  there 

and  that  no  ,  •         n 

tithes  have    ^^  ^'^^  a  Unity  ot  possessiout 

been  paid         ^  grant  of  the  lands  in  question,  before  legal  memory,  to  the 

cree  will      priory  was  read,  and  various  deeds,  tracing  the  title  of  defendants 

riot  be  made  unJer  the  priory,  and  shewing  the  identity  of  the  lands  in  question 

a  vicar         with  those  held  by  the  priory. 

tiu!«  wfth-       Martin  and  Pept/s  for  plaintiffs. 

out  an  Jervts  and  WiWraham  for  defendants. 

issue.  rpj^^  Lord  Chief  Baron.     I  cannot  make  a  decree  upon  the  pre- 

sent evidence.  The  evidence  addressed  on  the  part  of  the  vicar 
will  not  enable  me  to  do  so.  I  cannot  say  that,  because  it  was  not 
stated  in  the  grant,  that  the  lands  were  discharged  whilst  in  the 
manurance  and  occupation  qf  the  priory,  they  are  not  so.     In  Cto- 

Suprai.')54.  viU  and  Oram,  Lord  Chief  Baron  Eyre  held,  that  it  was  neces- 
sary for  a  defendant,  setting  up  this  defence,  to  shew,  that  the  lands 
were  in  the  hands  of  the  abbey  such  a  length  of  time  as  would 
justify  the  exemption.  In  this  case  it  is  shewn,  tliat  the  lands  in 
question  and  the  rectory  were  in  the  abbey  time  out  of  mind,  it  is 
«hewn,  that  the  same  lands  were  in  the  hands  of  the  abbey  at  the 
time  of  the  dissolution.  From  that  time,  as  far  as  I  see,  no  tithe 
has  been  paid:  and  I  must  presume,  in  the  absence  of  proof  to  the 
contrary,  that  it  has  some  foundation.  I  cannot  say  that  the  vicar 
is  entitled ;  and  if  he  will  not  take  an  issue,  his  bill  must  be  dis- 
missed. An  issue  was  directed. 


{a)  From  a  note  taken  by  the  Editor. 


CASES.  207a 

4  Geo.  IV.    A.D.  1823.  Cane.  Rolls.  ^8^8- 

Chichester  v.  Sheldon.    [MS.]  {a)  CJdckeiter 

Bill  by  impropriate  rector  of  Hanbadarnfaurj  county  of  Car*    shddm. 
digarij  for  tithes  of  wood.     The  defendants,    by  their  answer^  July  7. 
insisted  that  no  tithes  of  wood  within  the  said  parish  were  due  or  ^'J^ 
of  right  pp,yable  to  the  plaintiff;  and  stated,  that  they  believed  that  has. 
no  tithes  bad  been  within  the  memory  of  man  ever  paid  or  ren-  j^^^^^  . 
dered  for  any  wood  felled  or  cut  down  within  the  said  parbh,  or  springing 
the  titheable  places  thereof  or  within  any  other  parish  or  place  J^g  je- 
within  the  siaid  county  of  Cardigan.  creed, 

It  was  proved,  that  a  great  part  of  the  wood  which  had  been  cut  Ip^redto 
down  by  the  defendants,  was  of  more  than  twenty  years'  growth.      ^  of  mow 
Sugdeny  Lofnch^  and  iJ.  V.  Richards^  for  the  plaintiff.  y^rs  ^^  ^ 

ShadweU  and  Barber  for  the  defendants.  m°^'  ^^* 

The  Master  of  the  Bolls.      This  is  a  bill  by  an  impropriate  rec-  made  to 
tor  for  an  account  of  tithe  of  wood.    Tithe  of  wood  is  due  of  '«»^®.^« 

.    1  .  .  .  .  question 

common  right,  since  it  yields  a  periodical  and  annually  increasing,  open. 
if  not  an  annual  crop.    In  answer,  however,  to  this  claim  of  the  ^^^^ 
rector,  two  grounds  of  defence  are  set  up,  a  prescripdon  in  non  being  pri- 
decimandOf  not  in  the  usual  form,  but  simply,  that  no  tithes  are  due  ,^^^^^  . 
or  payable,  or  have  ever  been  paid,  of  the  description  sought  by  tlie  ond  age, 
bill.    This  is  contrary  tp  the  uniform  course  of  defence  to  a  bill  for  viiege  the 
tithes:  the  defendant  must  not  only  state  tithes  are  not  due,  but  he  germin*- 
must  also  state  the  reason, — he  must  set  out  a  legal  ground,  either 
that  the  party  claiming  is  not  entitled  to  them,  or  he  must  set  up 
an  exemption  under  a  reli^ous  house.     Can  you  shew  any  case 
where  a  party  has  succeeded  in  a  claim  of  non  decimando^  except  in 
a  county,  district,  or  well  ascertained  precinct?  Claims  of  exemp- 
tion are  frequently  set  up  from  ignorance  of  the  law,  and  from  no 
claim  of  the  tithes  in  question  having  been  made,  rather  than  upon 
any  legal  ground,  as  in  Smith  v.  Johnson* ,  and  Botdbee  v.  Osborne,  {b)  •  Supra 
The  second  ground  of  defence  is,  that  the  wood  in  question  is 
above  twenty  years*  groivth.     It  is  quite  clear,  that  oak,  ash,  elm, 
or  other  trees  which  are  timber  by  the  custom  of  the  country, 
being  of  twenty  years'  growth,  are  free  from  tithe ;  but  when  a  tree 
18  cut  down,  not  being  a  maiden  tree,  or  from  the  seed,  but  arising 
from  the  stool  of  timber  trees,  the  doubt  is,  whether  the  tree  being 
under  or  above  twenty  years'  growth,  it  will  adopt  the  privilege  of 
the  parent  tree.     It  is  clear,  that  as  to  the  trunk  of  timber,  if  never 
cut  till  twenty  years,  it  will  be  privileged ;  the  difficulty  is,  whether 

the  same  rule  applies  to  the  germins  from  stools.    (His  Honour 

— - 

(a)  From  a  note  taken  by  the  Editor.  (6)  2  Wood's  I>ecr.  SGO. 
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1 8^S.      then  cited  the  proposition  in  the  2d  Inst.  {a\  Wqlhank  y.Hm/axxrd{b)*9 
■^^^    Ford  V.  Booster  \ J  and  Leoois  v.  SneU{c\  there  cited  and  adverted 
▼.         to,  the  case  of  Evans  v.  Rocy  (which  had  been  argued  in  the  court  of 
Exchequer  before  C.B.  Richards,  and  was  not  yet  decided.)     Not- 
i058r  withstanding  the  authorities  to  which  I  have  referred,  if  the  parties 

1729^™  are  desirous  to  have  the  point  open,  whether  or  not  the  rule  is  uni- 
iTurn.  form,  that  the  germins  must  pay  whatever  was  the  age  of  the  tree 
'''^  from  whose  roots  they  have  sprung,  the  Master  may  be  directed 

to  discriminate  the  ages  of  the  trees,  bnt  the  defendants  must 
imderstand,  that  it  must  be  at  the  peril  of  costs.  It  is  a  matter 
for  the  consideration  of  the  defendants,  whether,  if  there  is  no  pro* 
bability  that  in  the  result  the  court  can  contradict  'Ac  authorities^ 
they  Will  venture  to  take  it. 

The  defendants  afterwards  declined  taking  the  enqunry  as  lo  die 
the  ages  of  the  trees  from  the  roots  of  which  the  germins  sprung, 
and  the  following  decree  was  made :  '^  His  Honour  doth  ordar  and 
decree,  that  it  be  referred  to  the  Master  to  take  an  account  of 


(«)  P.  642.  yean*  growtht   and  of  wood   growing  from  old 

(b)  3  Wood's  Deer.  512.  stubbs  and  stools  of  timber,    and  toMch   being 

\c)  Leunt  v.  Snell,  M.  1811.     The  rector  of  about  thirtytwo  years  or  tktrty^three  years  old 

Ching/ord,  in  the  county  of  Essex,  claimed  the  at  the  least,  ought  to  be  deemed  and  considered  at, 

titlics  of  the  parish  in  kind,  and  particularly  the  timber,  and  as  such  not  titheable ;  and  also  of  pol- 

titlias  of  wood  and  underwood,  and  stated  that  lards,  which  being  of  near  atsentury  old  or  therei- 

the  defendant  Snell,  was  in  the  years  1806  and  abouts,  ought  to  be  deemed  and  considered  as 

1807^  the  proprietor  of  certain  woods  and  pieces  coming  within  the  same  denominatiao ;  and,  with 

of  wood  grounds,  lying  in  the  parish;  and  that,  respect  to  the  tellers,  the  defendant  SneB  and, 

in  the  year  1807,  he  sold  part  of  the  wood  therein  that  if  any  such  had  been  cut  down  under  the 

^  growing  to  the  defendant  Parker,  and  that  both  growth  of  twenty  years,  he  submitted  that  the 

the  defendants  had  cut  wood  growing  as  well  same  were  not  titheable,  by  reason  that  the  sama 

from  old  stubbs  as  from  other  trecfs  and  had  re.  were  cut  down  before  their  maturity,  merely  for 

fused  to  pay  any  tithes.  the  purpose  of  grubbing  up  the  grores,  and  coo* 

The  defendants  by  their  answer  stated,    that  verting  of  them  into  arable  land.      The  defendant 

since  the  month  of  December  1805,  the  defendant  Parker  then  stated,  that  the  principal  part  of  the 

Snell  bad  been  the  proprietor  of  several  woods  m  pollards  and  other  wood  purchased  by  him,  had 

the  parish,   and  amongst  others,  of  two  woods  been  sold  and  used  for  the  purposes  of  firewood 

called  2'Qverner*s  Grove  and  Pollard* s  Grove ;  and  and  billet- wood. 

tliat  in  tlie  month  o(  April  1807,  being  desirous  The  plaintiff  replied,  the  defendant  rejoined, 
of   having  all   the  wood   and  underwood  then  and  witnesses  were  examined  on  both  sides. 
standii^  in  the  said  two  groves  grubbed  up,  in  By  tlie  decree,  it  was  referred  to  the  deputy- 
order  that  the  same  might  be  converted  into  arable  remembrancer,  to  take  an  account  of  what  timber 
land,  he  agreed  witli  the  defendant  Parker  to  sell  trees  had  been  cut  down,  lopped,  or  pollarded  on 
him  all  the  timber  trees,  pollards,  and  underwood  tlie  lands  of  defendant  5*71^^,  within  the  paridi  of 
tlien  standing  tlicrcon.     Tlie  defendants  further  Chingford,  since  the  defendant  Sndl  came  inta 
stated,  that  one  of  the  said  groves  had  been  since  the  possession  of  the  estates  imd  premises  wticieoi 
grubbed  up,  and  that  the  other  was  in  the  act  of  the  same  were  growing,  which  were  under  the 
being  grubbed  up  ;  and  that  tlie  wood  purchased  growtli  of  twenty  years,  and  of  the  value  thereof; 
by  the  defendant  Parker,  consisted   of  oak  and  and  also  to  uke  an  account  of  what  genooins  bad 
hornbeam  timber,  and  also  of  pollards  and  young  been  cut  by  the  defendants  from  the  stools  of  trees 
trees  and  tellers,  and  of  a  small  quantity  of  un-  above  twenty  years*  growth,  and  whether  any  and 
derwood,  and  that  some  of  the  pollards  in  the  what  part  tliercof  had  been  cut  from  atocds  aboae 
groves  had  tops  of  small  value,  and  some  of  the  twenty  sears*  growth  mixed  and  cut'widi  coppice 
tellers  were  from  old  stubbs,  but  that  an  equal  and  underwood,  and  also  to  take  an  aocoont  of 
quantity  thereof  were  young  timber  trees  sprung  the  bark  had  and  stripped  by  the  defendants  from 
from  acorns :   and  the  defendants  insisted,  that  any  of  the  trees  belonging  to  the  defendant  Sndk 
the  plaintiff  could  have  no  right  or  title  to  any  since  the  same  period,  (except  such  as  were  timber 
produce  of  the  said  groves  and  woods,  save  only  trees).     On  further  directions,  July  15,  1816,  a 
as  to  the  said  underwood,  and  as  to  such  tellers  decree  was  made  for  payment  to  the  plaintiff  of  • 
as  were  therein  nher  mentioned,  such  produce  tenth  part  of  the  value  of  the  coppice  wood  ami 
>javin«(  consisted  of  timf)er  of  upwards  of  twenty  underwood,  with  co«ts. 


Shddan, 
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the  tithes  of  wooil  which  has  been  felled  and  cut  down,  and  which      1 82^. 

has  been  received  and  taken  by  the  defendants,  or  any  or  either  of    chkttcstcr 

them,  from  the  several  farms  and  lands  in  their  joint  and  several      _  ▼. 

occupation,  situate  in  the  parish  of  Lianbadamfaur^  in  the  county 

of  Cardigan^  within  six  years  before  the  filing  of  the  plaintiff's  bill 

in  this  cause,  and  up  to  the  date  hereof;  and,  for  that  purpose,  it 

is  ordered,  that  the  said  Master  do  ascertain  how  much  wood  has 

been  cut  down  by  the  said  defendants  as  aforesaid,  and  which 

spring  from  stools  or  roots  of  trees,  and  what  is  the  value  thereof: 

and   it  is  ordered,   that  the  said  Master  do  also  ascertain  how 

much  wood,  not  growing  from  the  stools  and  roots  of  trees,  (ex- 

cept  oak,  ash,  and  elm,  which  attained  the  age  of  twenty  years,) 

has  been  cut  by  the  said  defendants  as  aforesaid,  and  what  is  the 

value  thereof;  and  that  the  defendants  do  pay  unto  the  plaintiffs 

the  costs  of  this  suit,  to  be  taxed  by  the  said  Master,  together 

with  what  shall  be  found  due  from  them  on  taking  the  accounts 

aforesaid. 


H.  4.  &  5  Geo.  IV.    A.D.  1824.    Scac. 

JacJcsofi  V.  BensoHy  Clerk,     [1  MHUleland,  62.]  ^**'  ''•  ' 

The  bill  stated  tliat  the  Earl  oi Lonsdale  beimr  seised  in  fee  of,  A  bai  by  • 

•  lessee  by 

or  otherwiSie,  &c.  to  the  impropriate  rectory  of  Brighajn^  in  the  parol  fti 
county  oi  Cumberland^  before  the  beginning  of  the  year  1823,  de^  *>*«^M  • 
mised  to  the  plaintiff  all  the  tithes  of  corn  and   hay,  and  other  less  the  i«c- 
titheable  matters  arising,  &c.,  to  hold  the  same  as  tenant  from  year  ^^  "1?^ 
to  year,  at  a  certain  rent,  and  then  proceeded  to  pray  an  account  the  lessee 
of  tithes  in  the  usual  manner.  ^d°J^?r!' 

To  this  bill  the  defendant  demurred,  alleging  that  the  plaintiff  rer  on  that 
had  not  shewn  any  title  to  institute  a  suit  concerning  the  subjects  S^mittid**^ 
matter  of  the  tithes.  to  be 

Bickerstetkj  in  support  of  the  demurrer,  contended,  that  the  plain-  ""^ 
tiff,  as  a  lessee  by  parol,  not  having  made  the  impropriator  a  party, 
had  no  title,  and  was  not  entitled  to  an  account,  citing  Henning  v,  ^"P"  ®^®' 
IViUis. 

Spence  contra,  contended,  that  the  Court  might  presume  that 
the  plaintiff  had  a  valid  demise  by  deed. 

'The  Court  ultimately  gave  leave  to  amend  the  bill,  by  making 
the  impropriate  rector  a  party  on  payment  of  51,  (a) 


(a)  See  also  Gamon  ▼.  Wells,  tvpra  1884. 
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Jf^  H.4&5Geo.IV.   A. D.  1824.    Scac. 

■f"**""  Firkins  v.  Laax,  Clerk. 

Lowe.  Lame^  Clerk,  v.  Firkins.    [1  M^Cleland,  73.] 

Feb.  II.  Tke,  defendant  to  the  ouginal  bill  set  up  a  jnodm  of  175.  in 

com^led  ^^  small  tithes  of  two  farms,  Green  Street  and  Topstile  ;  and  in  his 
to  produce  cross  bill  stated,  that  the  vicar  had  in  his  possession,  Stc  diverg 
txMlu'upon  ^icai^'  books,  and  books  of  accoant,  papers,  &c.;  from  whence  it 
an  ndmia-  appeared  that  the  sum  of  17s.  had  been  for  a  number  of  years  back 
answer,  that  P^^  ^7  ^^  occuplers  of  the  farms  aforesaid,  in  lieu,  &c.  of  all  small 
^^^  tithes  arising  thereon  ;  charged  that  those  books  had  come  into  the 
tries relau  Vicar's  hands  in  his  corporate  capacity;  and  submitted  that  the 
ing  to  a  gjmjg  ought  now  to  be  produced  for  his  information.  The  vicar  by 
composition  his  answer  admitted  that  he  had  in  his  possession  certain  books, 
^biif  ^^  whereby  it  appeared  that  the  sum  of  lis.  in  distinct  sums  of  lOs.  for 
be  payable.  Green  Street^  and  75.  for  I'opstile^  as  a  yearly  payment  or  com.po6i- 
imSicadon^  tion  for  the  small  tithes  of  the  same  farms  and  lands  from  the  oc- 
to  be  paid  cupiers  thereof,  was  paid  to  and  accepted  by  two  former  vicars  in 
makiniHt!^  nine  former  years  therein  mentioned,  in  lieu  of  all  small  tithes  which 
A  third  ap.  arose  yearly  from  the  said  farms  and  lands.  He  stated,  that,  in  a 
oolarge'  ^  schedule  annexed  to  his  answer,  he  had  set  forth  <*  a  &11  and  tme 
publication  li$t  and  description  of  all  bocks,  memorandums^  ^ocumeSts,  pi^iers 
^M^eto  And  writings  in  his  custody  or  power,  relating  to  the  tithes  of  the 
stand  in  the  gaiJ  parish,  or  to  any  of  the  matters  or  things  in  the  said  bill  en- 
publication  quired  after,  distinguishing  which  of  such  documents  and  writings 
had  passed,  related  to  the  payment  of  175.  by  the  occupiers;"  and  stated  that 
delay  in  the  the  last  mentioned  documents  contained  various  entries^  and  mat- 
bearing.  ^gj.g  Qf  importance  to  defendant,  in  which  comjf>lainant  had  nm  sort  of 
concern.  He  denied  that  the  books  had  come  to  him  in  his  cor- 
porate capacity,  and  submitted  that  he  ought  not  to  produce 
them. 

It  was  now  moved  on  the  part  of  the  plaintiff  in  the  cross  bill, 
that  the  defendant  might  within  four  days  produc^  and  leave  in 
the  hands  of  the  clerk  in  court,  the  several  books,  papers,  and 
writings  mentioned  and  referred  to  in  the  schedule  to  his  answer 
annexed;  and  that  the  plaintiff,  his  solicitors,  &c.  might  be  at 
liberty  to  inspect  the  same,  and  take  copies,  &c.,  and  that  publica- 
ti<m  of  the  depositions  of  the  witnesses  taken  in  the  original  cause 
might  be  further  enlarged  for  one  month  after  such  production. 
Martin  and  Sclater^  in  support  of  the  motion. 
Simpkinson  and  Ellison^  contra. 

Alexander  Chief  Baron.  I  very  much  incline  to  grant  this  ap- 
plication. It  appears  from  the  cross  bill  and  answer,  that  the  vicar 
has  in  his  possession  a  number  of  papers  and  writings,  which  relate 
to  the  subjijct  matter  of  the  suit.     It  is  the  constant  practice  of 
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courts  of  equity  to  compel  a  party  in  such  circumstances  to  produce 
evidence  against  himselfl  I  do  not  say  the  rule  is  universal,  though 
it  is  very  general ;  there  are  certainly  exceptions  to  it.  One  of  the 
exceptions  is,  when  the  documents  relate  to  the  title  to  real  estate ; 
in  which  case  a  court  of  equity  will  not  enforce  a  production,  unless 
the  party  seeking  it  has  an  interest  in  the  paiticular  instrument  he 
requires  to  be  produced.  If  I  understand  any  part  of  the  justice  of 
this  country,  as  administered  in  courts  of  equity,  I  must  find  out 
that  the  subject  matter  of  this  motion  constitutes  one  of  the  excep- 
tions before  I  refuse  the  application  of  the  general  rule.  I  do  not 
find  that  any  such  exception  has  been  established.  It  is  stated  that 
the  books  in  question  here  are  private  books :  that  they  are  the 
books  of  the  vicar.  It  does  not  occur  to  me  that  this  distinction 
makes  any  difference :  it  seems  the  books  are  of  both  descriptions. 
I  do  not  find  this  an  exception  to  the  rule  which  compels  a  party 
to  give  evidence  against  himself;  but  I  certainly  think  that  the  par- 
ticular books  of  which  an  inspection  is  required  should  be  specifi- 
cally pointed  out,  and  the  order  limited  to  them.  With  respect  to 
the  enlarging  publication,  I  think  both  parties  here  have  been  guilty 
of  delay,  one  party  has  been  a  long  time  in  suing  out  and  executing 
his  commission;  the  other  very  late  in  filing  his  cross  bill.  The 
only  qu^tion  is,  whether  in  further  enlarging  publication,  I  should 
do  any  mischief  to  either ;  and  it  appears  to  me  that  I  shall  do  no 
mischief.  In  granting  this  motion,  therefore,  I  do,  on  the  onq 
point,  what  the  law  of  the  country  entitles  the  party  to,  and  I  do, 
on  the  other,  no  harm  whatever ;  but  it  appears  to  me  to  be  ac- 
cording to  the  rule  respecting  costs  on  cross  bills  for  discovery,  that 
the  party  making  the  application  should  pay  the  costs,  (a). 

Graham  and  Garrono  B.  delivered  concurrent  opinions. 

Huttock  B.  assented  with  reluctance. 


1821. 

Firkins 
▼. 

Lov)e» 


H.  4  &  5  Geo.  IV.     A.  D.  1824.     Scac. 

•  Bradley,  Clerk,  v.  Bensted.    [1  M<Cleland,  80.] 

In  August,  1822,  the  plaintiff,  as  rector  oi  Hartley  in  Kenty  filed 
his  bill  agai^^t  the  defendant  for  an  account  of  tithes  of  wood  and 
underwood,  cdt  down  upon  lands  occupied  within  the  parish,  in 
the  years  1821  and  1822.  In  January,  1823,  the  defendant  put  in 
his  answer,  and  stated  that  he  was  previously  to  Michaelmas  1821, 
under  composition  with  the  plaintiff  for  all  the  tithes  arising  on  his 
farms  and  lands,  and  that  he  paid  such  composition  to  said  plaintiff 


Feb.  11. 

During  the 
pendency 
of  a  suit 
for  an  ac- 
count  and 
payment  of 
Uthes,  the 
court  will 
not  restrain 
tlie  defencU 


(a)  See  also  Bligh  v.  Benion^  1  Pri.  205. 
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supra  1914. 
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19s!^V      ^P  ^^  MichaelmaS'day  1821,  when  sucb  composition  determined. 
.i^ttrffe  •  admitted  that  within  the  year  1822,  and  previous  to  the  filing 

>.         of  the  bill,  he  had  cut  down  divers  quantities  of  wood  and  under- 
^«^^     wood  upon  his  lands ;  but  he  insisted,  that  he  bad  served  the  plain- 
ant^tlkereU    tiff  with  notices  in  writin/yr  of  his  intention  to  set  out  the  tithes 
^2^^^^     thereof;  that  such  tithes  were  duly  set  out  by  his  (defendants) 
iiiipi^n  «t  agent,  and  by  agents  or  tithe  gatherers  on  behalf  of  the  plaintiff; 
dtferfjb-      A^^  ^^^  P^^  ^^  ^^  ^'^  tithes  were  taken  from  off  the  lands  by 
1^4^'        pne  of  such  tithe  gatherers.     In  Tr.  T.  I82S9  defendant  brought  an 
pg^^  ttft  action  at  law  against  plaintiff  in  the  court  of  K.  B.  to  recover 
^^^^    damages  for  (he  injury  sustained  by  him,  by  plaintiff's  not  taking 
ia^fS^'    and  carrying  away  the  said  tithes;  on  the  7th  of  January  last  the 
Ij^^^^^  .plaintiff  filed  his  supplemental  bill ;  whereby  he  stated  the  said  pro- 
m^^th^  ceedings  in  equity  and  at  law,  that  the  answer  had  been  refdied  to^ 
l^^^'^^^  And  that  the  cause  was  still  pending,  and  was  then  at  issue,  and  that 
''      '      plaintiff  intended  to  proceed  to  the  examination  of  witnesses,  and  to 
ri  yf'  ■:■'       bring  the  cause  to  a  hearing ;  that  his  attorney  had  been  served 
with  a  declaration  in  the  action,  and  further,  that  defendant  was 
threatening  to  proceed  to  trial,  and  afterwards,  if  he  could  obtain  a 
verdict  therein,  to  judgement  and  execution,  *^  notwithstanding  the 
niatters  which  form  die  said  action  at  law  are  matters  which  fenn 
likewise  the  subject  of  the  said  original  suit,  now  pending  in  this 
court,  and  which  are  at  issue  between  the  parties  in  such  last  men- 
tioned suit,"  and  he  insisted  ought  to  be  restrained  from  prooeediDg 
by  injunction.     The  defendant  put  in  his  answer  to  the  supple- 
mental bill,  and  admitting  that  he  intended  to  proceed  in  the  acdoa 
to  recover  damages,  said  *^  that  tliis  honourable  court  cannot  in  the 
said  suit  award  to  defendant  any  damages  in  respect  of  the  matters 
aforesaid,"  and  submitted  that  he  ought  not  to  be  restrained. 
Jervis  and  Fisher  moved  for  the  injunction. 
Graham  B.     There  are  two  questions,  one  with  respect  to  the 
right  to  the  tithes,  the  other  with  respect  to  the  injury  done  to  the 
defendant. 

HuUock  B.     The  whole  question  may  be  tried  in  this  action  on 
the  case. 

Alexander  C,  B.     It  is  a  very  proper  question  to  be  tried  at 
law. 

Accordingly  the  Court,  without  thinking  it  necessary  to  hear 
Martin  on  the  other  side,  refused  the  motion,  with  costs. 
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4&5Geo.IV.    A.D.  1884.    Scac.  ^^^^' 

Davies  y.  Daviet.    [M&]  (a)  ^^ 

In  this  case  issues  had  been  directed  to  try  two  modusess  1st,  one     ^^'"^^' 
to  try  a  modus  of  Srf.  yearly,  for  every  day's  math  of  hay ;  2dly,  to  ^'^.  *^'   . 
try  a  modus  of  2d.  for  ievery  fother  of  clover.     The  jury  found  the  hATingbcM 
moduses  by  their  verdict,  and  the  case  now  came  on  upon  the  d««*«l  to 

postea.  for  daotr. 

The  Lord  Chief  Baron  Alexander.  These  issues  have  been  »"««*•»» 
directed  to  tty  two  moduses.  The  jury  have  found  their  imme-  diet  bftving 
morial  usage,  and  have  established  the  payment.  The  argument  ^^jjj^ 
is,  that  a  modus  for  clover  separately  and  eo  nomine  cannot  exist,  orit»tlie 
since  that  article,  it  is  alleged  has  been  introduced  since  the  time  of  ^f  onii^ 
l^al  memory.  The  argument  as  to  clover  is  rather  a  presumption  that  there 
of  fact,  than  a  principle  of  law  arising  from  such  presumption;  and  ]!J^]^io 
here  we  have  a  jury  deciding  that  such  a  modus  is  good.     How  can  doubt  the 


we,  in  the  teeth  of  a  jury,  find  that  it  did  not  exist  before  legal  in  poim  ^ 
memory  ?   Their  attention  was  directed  to  it,  and  they  negatived  JjlJ^^**^ 
the  proposition.     The  issue  ought  not  to  have  been  directed  on  that 
pcHnt.     Tlie  most  material  case  is  Wood  v.  Harrison.     It  was  fiut*  SuFtm990.' 
to  use  that  case  in  argument;  the  question  in  this  respect,  however* 
in  that  case  turned  only  on  the  language  of  the  issue.     In  Bertie  v.  Supni759. 
Beaumont,  the  point  was  again  brought  forward,  (his  lordship  here 
Mlnmented  on  that  case.)     It  is  undoubtedly  an  opinion  among 
agriculturists,  that  clover  is  indigenous,  though  its  produce  may  be 
increased  by  artificial  means.     Clover  would  be  clearly  covered  by 
a  modus  for  natural  hay ;  but  I  see  no  impossibility  why  there  should 
tiot  have  been  a  modus  for  clover.     I  therefore,  upon  all  the  circum- 
stances, entertain  ho  doubt  about  it ;  the  decree  must  therefore  be 
according  to  the  finding  of  the  jury. 


M.  5  Geo.  IV.    A.  D.  1824.    Scac. 

Hokoett  V.  Blake.    [MS.]  («)  iVbr.  s. 

The  Lord  Chief  Baron  Alexander.    The  pIainti£P,in  this  hill,  is  A  modnjof 
rector  oi Plymtree,  in  the  county  of  Devon,-  and  the  prayer  of  the  ^*i^K^ 
bill  is  the  usual  prayer  in  bills  of  thb  nature.    The  defendants,  who  oftitheior 
are  the  occupiers,  admit  the  rect^^r's  title  as  to  some  of  the  tithes  ^^ 
sought,  but  as  to  some  articles,  rely  upon  the  following  moduses:  Id.  budmfoint 
for  every  milch  cow,  in  lieu  of  the  tithes  of  milk  and  calf;  Sd.  for  bdng^foT 
every  heifer  in  lieu  of  tithes  of  her  milk;  2d.  for  every  acre  of  meadow  ^<»»  Jut- 
land, in  lieu  of  tithe  of  hay  of  such  meadow ;  ^d.  a  hogshead  of  cyder,  able, 
in  lieu  of  tithe  of  apples  made  into  cyder ;  Id.  for  each  hoard  of  ap-  ^^'  ■  '"^B*- 

(a)  From  a  note  tiikcn  by  the  Editor.  (6)  From  a  note  taken  by  the  Editor, 
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|82^*     pies;  l(L  a  garden,  in  lieu  of  tithes  of  the  produce  of  such  garden. 
MOweU     Th^**®  ^^  *  former  suit,  although  not  between  the  same  parties,  in 
▼.         which  it  was  intended  to  raise  some  questions,  and  some  difficulties 
^_^      arose  as  to  the  moduses.     It  is  enough  for  me  to  say,  with  refer- 
bMdvof        ence  to  that  suit,  that  as  to  the  modus  for  every  cow,  in  the  former 
^^^      suit  no  calf  was  mentioned;  in  both  suits,  the  modus  for  apples  for 
tttfift  of       cyder  was  mentioned,  but  in  the  former,  none  of  the  hoard  penny ; 
"iS^^der;   ^  ^®  former  suit  the  modus  for  meadow  land  was  said  to  be  in 
•B^  ^^LJj'  ^^^  ^^  gi^s^ss,  here  for  such  as  is  made  into  hay :  in  the  former 
of^let;     suit,   a  general  decree  was'  made  in    the  Exchequer  against  the 
^I^^Jf*  *     tnoduseSf  in  the  terms  of  the  prayer  of  the  bill ;  what  passed  in  the 
liflb  of  the    Court  of  Exchequer  I  am  not  acquainted  with ;  but  from  Mr.  Daafs 
^j^?^  **■  report,  I  learn  what  passed  in  the  House  of  Lords.  (Make  v.  Vysie^ 
not  bad,  on  S  Ik/w,  189.)*     It  is  obvious  from  the  report  that  they  did  not 
^?m»- '  enter  into  the  questions  in  the  cause,  it  turned  on  the  want  of 
dia  for         correspondence  with  the  moduses,  as  they  were  pleaded,  and  as  they 
S^Slein     ^^^^  proved  in  evidence.    (His  lordship  then  read  the  observations 
mMwip    of  LfOrd  Eldon  and  Lord  Redesdale  upon  the  case.)     These  two 
decisions,  therefore,  will  not  be  any  authority  for  me,  and  unless  the 
same  objections  offer,  I  must  put  those  two  cases  out  of  the  question. 
Muttomn         The  first  question  then,  that  occurs  to  me^  is  as  to  the moduses as 
|"|^  ^      pleaded ;  the  first  is  for  a  cow  in  respect  of  tithe  of  milk  and  calf:  it 
of  conflict-    is  suggested,  that  if  the  modus  were  proved  as  laid,  it  is^yeC  void  in 
^^~       law,  as  being  for  two  matters  distinctly  tithable^  and  in  support  of 
Uie  fact.       that  suggestion,  the  case  of  Short  v.  Lee  (2  J,  &  fV.  464.)  f  is  cited; 
i7S6^       that  case  cci^ainly  goes  to  the  point,  and  contains  a  dictum  that 
t  Supra       this  modus  is  void;  but  first  I  must  observe  that  the  Master  of  the 
1998.2005.  RqIIs  clid  not  decide  upon  that  point;  he  decided  upon  quite  other 
pounds,  namely,  upon  the  evidence.     It  is,  therefore,  only  a  dic- 
tum.   No  judge  was  more  industrious  or  acute  than  Sir  Thomas 
PlumcTy  and  I  think,  therefore,  that  if  he  had  looked  into  the  case 
with  reference  to  that  point,  he  would  have  decided  otherwise. 

There  arq  numerous  instances^  even  in  bills,  to  establish  moduses^ 
in  which  this  court  has  decided  in  favour  of  such  moduses^  I  think, 
therefore,  that  that  dictum  must  be  considered  as  overruled.  See 
PidsUy  V.  Carew^  1  Wood's  Deer.  410.  Bowe  v.  Bishop  of  Exeter ^ 
2  Ibid,  136.  The  objection  to  the  modus  for  cyder  (namely  that  a 
modus  for  apples  was  paid  three  times  over,)  is  somewhat  of  the  same 
description,  and  I  think  it  must  be  established,  if  proved  as  laid, 
Rome  V.  Bishop  ofExetery  2  Wood's  Decr^  136.  This  brings  me  to 
the  evidence  in  the  particular  case.  I  have  read  all  with  the  utmost 
care,  and  have  examined  all  the  authorities,  as  to  what  should  be 
the  effect  of  conflicting  evidence  of  the  nature  of  this,  and  have 
endeavoured  to  make  some  principle  upon  which  to  decide 
this :  I  shall,  therefore,  now  confine  myself  to  the  general  effect  of 


Blake. 


CASES.  2080 

the  evidence;  from  the  year  1724,  until  a  more  advanced  period  1824, 
in  the  last  century,  about  the  year  1 778,  there  is  clear  and  unifi>rm  ji^f^^ 
evidence  that  these  payments  had  been  uniformly  made,  and  that  ^v^ 
the  rectors  received  them ;  the  rectors'  books  commence  in  1756,  or 
1757,  and  by  them  these  sums  appear  to  have  been  paid,  except 
where  the  rector  appears  to  have  entered  gross  sums  received  by 
him;  and  this,  I  think,  continues  till  the  year  1778,  when  Mr; 
Fleming  became  the  rector.  If  the  usage  had  been  ever  since  the 
san^e,  I  should,  on  that  authority,  have  decided  for  the  moduses, 
but  since  that,  transactions  have  taken  place  which  put  diese 
nukbises  in  danger.  Mr.  Fleming  soon  after  taking  possession,  gave 
podoe  of  taking  the  tithes  in  kind,  and  the  parishioners  agreed  to 
give  him  3s.  in  the  pound  on  the  poor's  rates.  Many  of  them  sign- 
ed this  agreement,  and  the  occupiers  have  now  found,  that  the 
then  occupiers  bad  not  the  precaution  to  save  themselves  with 
respect  to  the  ancient  moduses.  Tlie  phrase  ^*  3s.  in  lieu  of  tithes," 
leaves  it  doubtful  whether  it  was  meant  for  tithes  in  kind  al<mc,  or 
for  tithes  in  kind,  including  the  money  payments,  which  one  must 
put  a  constroction  upon  from  eircumi^tances.  It  is  stated,  truly, 
duC  when  there  is  a  clear  prescriptive  right,  a  contrary  usage  for  a 
great  length  of  time,  even  nan  user  from  the  time  of  Hen.  8.  would 
not  affect  a  prescriptive  right.  This  proposition,  however,  is  only 
applicable  to  a  right  clearly  established,  and  when  that  whicSi  es- 
(tablisbes  it  is  only  common  usage,  the  question  is  whether  subse- 
quent usage  will  not  affect  tiie  prescription.  There  is  then  a  dear 
usage  antii  1779.  In  1786  T^ILt.  Fleming  dieA,  and  on  his  deaths 
Mr.  Veysiej  a  party  to  the  other  suit,  succeeded,  and  he  being  dis<- 
satisfied  with  the  36»  isx  the  pound,  some  of  the  parishioners  agreed 
.to  give  him  4^.  M. ;  and  then  an  important  document  (a),  important 
on  account  of  a  single  piirase,  is  produced ;  it  rabes  great  difficulties 
with  the  parishioners,  the  doubt  is,  whether  the  moduses  ai*e  included 
in  the  ifistrument,  and  1  thinik  myself,  tiiat  the  language  is  equivocal, 
die  agreement  states,  tiiat  if  any  person  refuses  to  sign  the  agree- 
ment, die  rector  is  ^^  to  take  such  person  or  person's  tithes  in  kind.'' 
It  is  certainly  very  important  evidence,  but  not  conclusive,  it  may 
have  been  meant  in  terrorem^  it  knay  be  subject  to  limitation  of  such 
tithes  in  kind,  as  were  rendered  in  kind.  I  canbot  allow  this  single 
phrase  to  decide  the  balance  of  evidence  on  either  side;  on  the  whole, 
I  cannot  decree  against  the  moduses  without  sending  them  to  an  issue, 
if  tiie  evidence  were  the  same  from  1 779,  as  before,  I  should  have 
tno  doubt  about  establishing  them,  but  the  parishioners  by  their 
own  mismanagement  have  ln*ou^t  the  moduses  into  jeopardy. 

Issues  directed  to  try  the  moduses^  as  laid  in  the  answer. 

. — g        '  ■  . 

((t)  The  agreement  between  the  rector  and  parishioners,    rintcd  in  t^  Appendix  to 
the  plaintiB'*s  case  in  the  House  of  JLords.       ' 
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De  decimis  et  oblatioiiibus.     [Lyndewode,  fo.  94.]' 
St/mon  Mepkanij  CarUuar.  Archiep. 

Quia  quidam  maledictionis  filii  in  nabentium  solenniis :  purifik 
cftttonibas  mulierum :  mortuoram  exeqaiis  et  alils  in  quibus  ipse 
dominus  in  ministrorum  saorum  personis  soiebat  oblationem  liba* 
mine  populariter  honorari  ad  unius  denarii  vel  alterins  modice 
qnantitads  oblationem,  devotionem  populi  restringere  sunt  moliti ; 
residuum  oblationis  fidelium  suis  pro  iibito  vel  alienis  usibus  mul- 
totiens  applicantes.  alii  vero  non  attendentes  quod  dominus  omai- 
potens  cujus  est  terra  et  plenitudo  ejus  et  universi  qui  habitant  in 
e&  decimas  in  signum  universalis  dominii  sibi  reddi  praeceperit  et 
pro  suo  cuitu  easdem  clerids  assignavit  aliquando  malidose  impe- 
diunt  impedirive  iaciunt,  vel  procurant  viros  ecclesiasticos  ad  quos 
spectat  perceptio  decimarum,  vel  servitores  quo  minus  liberum 
ingressum  et  egressum  in  prediis  et  a  prediis  de  quibus  hqusmodi 
decimse  proveniunt  habere  possint  pro  ipsis  decimis  coUig^idis 
custodiendis,  vel  quo  voluerunt  abducendis.  alii  etiam  cirothece'vel 
calige  seu  quicquam  aliud  eis  dentur  seu  promittantur  decimas  hu- 
jusmodi  a^portant  et  consumunt  asportarive  et  consumi  faciuht  seo 
aliquod  damnum  inferunt  inferrive  faciunt  in  eisdem.  Nos  igitor 
perversorum  damnabilibus  conciliis  salubre  remedium  imponere 
cupientes  nichil  novum  statuentes :  sed  antiquorum  canonum  sta- 
tuta  in  medium  deducentes  universos  et  singulos  hujusmodi  insti- 
gatores  impeditores  et  alios  supra  dictos  per  quorum  nephandas 
macbinationes  ecclesiis  vel  eorum  rectoribus  seu  vicariis  aut  minis- 
tris  quicquam  damni  infertur  aut  subtrahitur  honoris  aut  commodi 
consueti  presentis  declarationem  concilii  declaramus  et  pronun- 
ciamus  omnes  et  singulos  in  premissis  vel  eorum  aliquos  in  poste- 
rum  delinquentes  vinculo  majoris  excommunicationis  involvi  reser- 
vata  loci  diocesano  eorum  absolutione  praeterquam  in  mortis  ard- 
culoquousque  ipsorum  ministerio  in  contrarium  laborantium  ecclesiis 
fuerit  popularis  devotio  efficaciter  restituta ;  ac  virls  ecclesiasticis 
sic  lesis  de  hujusmodi  excessibus  plenarie  fiierit  satisfactum. 

Johannes  Stratford,  [Lyndewode,  fo.  95.] 

Erroris  damnabilis  devio  excecati  suarum  animaruni  exddia  non 
devitant  dum  frugum  suarum  decimam  garbam  solventes  pro  labore 

(a)  The  Editor  has  thought  that  these  ancient  nature,  since  much  of  our  tithe-law  is  founded 

canons,  though  not  affording  a  very  favourable  upon  them,  or  still  more  ancient  canons,  ^frora. 

specimen  of  the  temper  of  the  churchmen  of  the  which  these  are  borrowed. 
Hws,  would  be  usefully  added  to  a  work  of  this 
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metentibus  ea  minime  compatata  non  absque  errore  calculi  pro 
decimd  uadecimam  solvant  garbam  contendentes  se  mercenariis 
de  fhigibus  non  deciniatis  posse  pro  autamnali  labore  potissiai^ 
ante  decimationem  solvere  mercedem  novi  testament!  et  veteris  im- 
perium  contemnentes.  Quorundam  etiam  laicorum  supersticiosa 
mallcia  noviter  adinvenit  qui  cum  garbas  aliquas^ecimales  non  tamen 
signatas  pro  decimis  in  suis  terris  dimittunt  inservientes  viro- 
rum  ecclesiasticorum  garbas  aut  alias  res  de  decimis  sic  dimissis 
nomine  decime  abducentcs  et  asportantes  sceleratos  exdamant 
eosque  arrestari  seu  attachiari  &ciunt  sicut  fures  ac  ipsos  et 
eorum  dominos  propter  asportationem  et  abductionem  decimar' 
hujusmodi  infestant  et  multipliciter  inquietant.  Ipsorum  etiam 
aliqui  pro  eo,  qui  garbarum  et  feni  seu  rerum  aliarum  decime  per 
solum  eorum  ducuntur  viros  ecclesiasticos  et  eorum  ministros  in 
foro  secular!  implacitant  et  gravibus  &tigant  laboribus  et  expeDsi3. 
alii  praeterea  vias  et  itinera  in  predia  et  a  prediis  per  que  decimas 
oportet  seu  ipse  consueverunt  abduci  et  per  longos  circuitus  ^xhir 
bent  et  per  ea  tantum  decimas  ducentes  sinunt  transire  seu  duci 
yehicula  difficulter  contra  ecclesiasticam  libertatem.  Quidam  insu- 
per  garbas  expositas  et  assignatas  pro  decima  non  permittunt  a. 
suis  terris  abduci  quamdiu  in  illis  quicquam  de  bladis  remanet 
eorundem ;  sed  ipsos  scienter  tolerant  a  suis  et  aliorum  animalibus 
conteri  et  consumi;  et  circa  decimarum  prestationem  collectionem 
et  abductionem  earuro  impedimenta  .^lultimoda  inferunt  et  inferri 
faciunt;  ac  procurant  in  libertatum  ac  jurium  ecclesiasticorum  vio* 
lationem  et  prejudicium  manifestum  suarum  que  periculurn  anima- 
rum  nps  igitur,  &c. 

Idem*    [Lyndewode,  fo.  96.] 

QuAN^UAM  exsolventibus  bene  decimas  deus  frugum  omnium 
abundantiam  et  possessionum  promiserit  ubertatem:  tamen  dolen- 
ter  referimus  quod  nonnuUi  nostre  proyincie  contra  testamenti  vete- 
ris atque  novi  doctrinam  de  sylvis  suis  ceduis  et  ligais  arborupi  ce- 
duarum  excisio  circa  que  minus  quam  circa  fiructus  agrorum  labo- 
ris  impendunt  decimas  deo  et  ecclesiis  quibus  debentur  notorie 
propter  hoc  quod  ipsas  in  praeteritum  npn  dederunt  solvere  con- 
tradicunt  quod  estimant  idcirco  licere  quia  legem  moris  de  Ibngft 
invaluisse  consuetudine  arbitrantur:  indubium  etiam ,  revocantes 
quid  sylva  cedua  sit  censenda;  Nos  igitur  advertentes  quod  si  sua 
portione  ecclesiu  sit  defrauflata  dsutine  crimen  non  minuetur  sed 
augetur,  ac  fames  et  penuria  omniumq'  rerum  egestas  ppprimunt 
bene  decimas  non  solyentes  hujusmodi  declaramus  proyisione  con- 
cilii  silvam  ceduam  illam  fore  que  cujuscunque  existehs  generis 
arborum  in  Jk>c  habetur  ut  cedatur  atque  etiam  succisa  rursus  ex 
stirpibus  aut  radicibus  r^nascitur  ac  ex  ea  decimam  utpote  realem 
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et  predialetn  parochiaKbus  et  matricibus  eodedis  perac^vi 
necnon  silvarum  possessores  hujusmodi  et  pvestationem 
lignorum  ipsorum  excisorum  in  eis  sicat  feni  et  bladortnn  omad 
censura  ecclesiastica  fore  canonice  conipellendos. 

Bobertus  Winchelse,  CarUuar.  Archiep.    [Lyndewode,  fo.  97.] 

QuoNiAM  propter  diversas  consuetudines  in  petendo  decimaa  pa* 
diversas  ecclesias  ii^ter  rectores  ecclesiamm  et  pairochiaiaPOB'sttOft 
rixe  contentiones  scandala  et  odia  maxima  multotieng  oriantur. 
Volomus  et  statuimus  quod  in  cunctis  ecclesiis  Cantuariens.  pfo^ 
vincia  constitutis  uniformis  sit  petitio  decimamm  et  proventnom 
ecclesiaram.     Imprimis  volumus  quod  decime  frugibus  non  dedno- 
tis  expensis  integre  et  sine  aiiqua  diminutione  solvantur.  et  de  firao* 
tibus  arborum  et  de  semimbos  omnibus  et  8e  herbis  ortomm  nisi 
parrochiani  competentem  fecerint  redemptionem  pro  talibvs  decimis. 
Volumus  et  statuimus  etiam  quod  decime  de  fenis  ubicenqne  cres* 
cent  sive  in  magnis  pratis  sive  in  parvis  sive  in  chiminia  exigiuBtiir 
et  prput  expedit  ecclesie  persolvantur.    De  nutrimentis  aatefn  sash- 
malium  scilicet  de  agnis  statuimus  quod  pro  s^c  agnis  et  infra  aex 
oboli  dentur  pro  decimd.    Si  septem  sint  agni  in  nuliiero  sepdmvB 
iagnus  detur  pro  decimi  rectori,  ita  tamen  quod  rector  ecclesie  €fSL 
septimum  agnum  recipet  tres  obolos  in  recompensatiooe  aolrat  pa>« 
rochiano  a  quo  dedmam  illam  recepit    Qui  octavum  recepit  dA 
denarium.  qui  yero  nonum  det  obolum  parrochiano  Tel  expects 
rector  usque  ad  alium  annum  donee  plenarie  decimum  agnum  pos« 
sit  recipere  si  maluertt  et  qui  itaexpectat  semper  exigat  seeundimi 
agnum  meliorem  vel  tertium  ad  minus  de  agnis  secuqdi  anni,  et 
hoc  pro  expectatione  primi  anni  et  ita  intelligendum  est  de  decima 
lane  sed  si  oves  alibi  in  hyeme  et  alibi  In  estate  nutriantur  divi- 
denda  est  decima.  similiter  si  qciis  medio  tempore  emerit  vel  Yen- 
dbderit  oves  et  certum  sit  a  qua  parrochia  ille  oves  venerint  earan- 
dem  dividenda  est  decima  sicut  de  re  que  sequitur  duo  domlcilia 
ai  autem  incertum  fuerit  habeat  ilia  ecclesia  totam  decimaqi  infra 
cujus  limites  tempore  tonsibnisinveniuntur.     De  lacte  vero  volu** 
mus  quod  decima  solvatur  dum  durat  videlicet  de  caseo  tpe  suo  A 
de  lacte  in  autumno  et  hyeme;  nisi  parrochiani  velint  pro  ta)ibas 
facere  competentem  redemptionem  et  hoc  ad  valorem-  dedme  A 
commodum  ecclesie  de  proventibus  autem  mAendinornm  Toliimus 
quod  decime  fideliter  et  integre  solvantur  de  pasturis  autem  et 
pascuis  tam  non  communibus  quam  communibus  statuimus  quod 
decime  fideliter  persolvantur  et   hoc    per   numerum  animaUum 
et  dierum  ut  expedit  ecclesie.    De  piscationibus  et  apibus  sicut  de 
omnibus  aliis  bonis  juste  acquisitis  que  renovantur  per  annum  sta- 
tuimus quod  decime  solvantur  et  exigantur  debito  modo.     Statui- 
mus etiam  quod  decime  personales  solvantur  de  artifidbiis  et  mer- 
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catorlbus  scilicet  de  lucro  negociationis,  similiter  de  carpentariis 
fabris  cementariis  textoribus  pandoxatricibus  et  omnibus  aliis  ope- 
rariis:  stipendiariis  ut  videlicet  dent  decimas  de  stipendiis  snis  nisi 
stipendiarii  ipsi  aliquid  certum  velint  dare  ad  opus  vel  ad  lurneii 
ecclesie  si  rectori  ipsius  ecclesie  placuerit.  In  petitione  autem 
principalis  legati  volumus  quod  consuetudo  provincie  ciim  posses* 
sione  ecclesie  observetur  ita  quod  rector  ecclesie  si  fuerit  vel  vica- 
rius  in  petitione  sua  vel  capellanus  annuus  deum  in  petitione  ilia 
habeat  pre  oculis.     Sed  quoniam  &c  &c. 

(Then  follows  a  declaration  of  religious  penalties  on  those  who 
do  not  pay  their  tithes,  and  on  such  of  the  clergy  as  from  fear  or 
favour  neglect  effectually  to  claim  them.) 

Idem.  [Lyndewode,  fo.  100.] 

Quoniam  ut  audivimus  super  decimis  et  nutrimentis  animalium 
inter  ecclesiarum  rectores  propter  amotiones  pecorum  ad  diversa- 
rum  parrochiarum  pasturas  diversis  anni  temporibus  contentione^ 
multimode  oriuntun     Nos  igitur  vian^   pacis   preparare  volentes 
statuendo  diffinimus  et  diffiniendo  statuimus  quod  ad  ecclesias  in 
quarum  parrochiis  oves  a  tempore  tonsionis  usque  ad  festum  sancti 
Martini  in  hyeme  continue  pascuntur  et  cubant  decima  lane  lactis 
et  casei  ejusdem  temporis  licet  postea  amote  fuerint  ab  ilia  par- 
rochia  et  alibi  tondeantur  integre  persolvantur  et  ne  fraus  fiat  in 
casu  precipimus  quod  antequam  oves  amoveantur  a  pasturis  vel 
etiam  distrahantur  ecclesiarum  rectoribus  sufficienter  desolvenda 
decima  caveatur.     Quod  si  infra  predictum  tempus  ad  diversarum 
parrochiarum  pasturam  transferantur ;  quelibet  ecclesia  pro  rata 
temporis  portione  decimam  percipiet  earundem  minori   triginta 
dierum  spacio  in  rata  temporis  minima  computando.  si  vero  per 
totum  tempus  predictum  cubant  in  una  parrochia   et  pascantur 
continue  in  alia  inter  ipsas  ecclesias  decima  dividatur.     Quod  si 
post  festum  sancti  Martini  ducantur  ad  pascua  aliena  et  usque  ad 
tempus  tonsioni^  in  una  vel  diversis  parrochiis  sive  in  propriis 
pasturis  dominorum  suorum   sive    alterius  cujuscunque  pascant 
habitatione   ad  numerum  pyium  pascua  estimentur  et  secundum 
esdmationem  pascuorum  ab   eorum    dominis   exigantur   decime. 
decima  vero  lactis  et'  casei  de  vaccis  et  capris  provenientes  ubi 
cubant  et  pascuntur  ibi  solvantur.  alioquin  si  cubant  in  una  par- 
rochia et  pascuntur  in  alia  parrochia  decima  inter  rectores  divi- 
datur.  agni  vero  vituli  pulli   equi  et  alii  fetus  decimales  habita 
ratione  ad  loca  diversa  ubi  gignuntur  oriuntur  et  nutriuntur  et 
ad  moram   quam   traxerint  in   eisdem  particulariter  decimentur. 
quid  vero  pro  decima  debeatur  ubi  lac  propter  paucitatem  vacca- 
rum  vel  ovium   ad  caseum  faciendum   non   sufficit  et  quod  pro 

ngnis  vitulis   pullis   equinis  velieribus  aucis    aut  aliis   hujusmodi 
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de  quibus  propter  eomm  inodicitatem  decima  certa  dari  non  po- 
test consuetadiiii  locomm  chfluamsn'eliiiqtteiiduDi.  It^n  prec^n- 
mus  quod  si  quis  post  festum  sancti  Martini  oves  occiderit  vel  si 
ores  quovis  casu  fortuito  moreantur  decimam  legitimam  parochiali 
ecdesiflB  solvere  non  postponant :  et  si  oves  extraneas  in  alic^jus 
parocbia  tondeantur  decima  ibidem  tradetur  rectori  eodesise  nisi 
siaffideeter  dooeri  posset  quod  pro  decimis  sit  alibi  satififartwn  Ut 
solutionem  ibidem  fiunendam  modo  legitimo  valeat  iinpedixi0» .  . 

ft 

Idem.    [Lyndewode,  fo.  101.]  .  .  ^ 

Samcta  eodesia  et  infra.  Cum  sacro  doquio  jubente  de  omaibiis 
quae  novantur  per  annum  nullo  tempore  excluso  dedmae  simt'eosi 
omni  integritate  et  absque  diminutione  solvendss:  licet  atque  uni- 
cttique  capellano  parrochiali  rectori  sive  vicario  parrodbianos  sues 
per  censuram  ecclesiasticum  ad  solutionem  decimarum  compeUeit 
omnibus  et  singulis  rectoribus  vicariis  et  capellanis  parroehialibiis 
et  ecclesiarum  parrochialium  curatis  per  nostram  proviuciam  cqih 
stitotis  in  virtute  obedient&e  mandamus  firmiter  injongeptis  /qua- 
tinus  diligenter  moneant,  et  efficadter  inducant  et  qnilil^  ipso* 
rum  in  paitochia  sua  moneat  9t  indncat  quod  predicti  pacrpcbi^ 
omnes  et  singuli  integre  et  sine  diminutione  decimasinferiua  aoot- 
tatas  ecdesiis  suis  persohrant  scilicet  decimam  lactis  a  pijpo  tSRh 
pons  sue  novationis;  tam  mense  augusti  quam  aliis.  mensibus^.ds 
proventibus  etiam  bosoorum  pannagiis  silvarum  et  ceterarwn  aiix>- 
mm  sive  dantur  vivariorum  stagnorum  arborum  pecoi»ni  Qolum- 
barum  aeminum  fructuum  et  bestiarum  quarenarium  iiuonpitfl 
ortonun  cnrtilagiorum  lane  lini  vini  et  grani  turbanim  in  lods 
quibus  &bricantur  et  fo^iuntur ;  cignorum  caponum  aMcarum  et 
anatnm  ovorum  thenedi  agrorum  apum  mellis  et  cere;naotoidi« 
norum  venationum  ardficiorum  et  negociationum  necnon  agnonna 
vitulorum  pullorum  equorum  secundum  eorum  valorem  et  om- 
nium proventuum  rerum  aliarum  de  cetero  satisfaciant  OMii- 
petenter  ecdesiis;  quQnis  de  jure  tenentur  ilullis  expensis  ratione 
prestationis  decimarum  deductis  seu  retentis  nisi  tantum  de  pres- 
tatione  dedmarum  ardfidorum  et  negociationum.  Quod  si  moni- 
tiooibus  suis  parere  contempserint,  &c. 
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Rolls. 

PraU  V.  Canham.    iM.S,2{a)  ^^g- 19- 

.  Bill  filed. 

This  bill,  filed  by  the  plaintiff  as  lessee  of  one  moiety^  and  tenafit  7V.  Term^ 
of  the  freehold  df  the  odier  moiety  of  the  rectory  ofFordham^  \n       ^®^^' 
the  county  <rf  Norfolk^  prayed  an  account  of  titbeable  matters  ^"^^^^ 
and  things  had  itnd  taken  from  the  fiurm  and  lands  occupied  by  the  c.197.  ■.s. 
defendant  since  the  year  1805^  and  concluded  by  waving  penalties  tlm£^ 
and  fbrfeitnre.  naitict  in 

'  The  answer,  amongst  other  things,  stated,  that  tlieddiend&nt  was  Ih^^nd 
at  all  times  ready  and  willing  to  have  accounted  to  the  t)laintiff  for  s^tofortbe 
one  moiety  (A)  of  the  tithes  of  sudi  titheabie  matters  and  things  as  the  tithes  to  six 
said  plaintiff  was  entitled  xai  or  in  respect  of  which  be  bad  a  l^al  y««^  »  "^ 
right  and  demand,  and  the  demand  of  "which  was  not  barred  by  length  admow. 
qftimej  but  that  the  said  plmntiff  refused  to  accept  the  same,  insists  ll^^ISw^ 
ing  that  he  was  entitled  to  the  whole  of  such  tithes.  to  piqr  with- 

That  the  defendant  had  at  various  times  respectively  and  within  2^^J^ 
the  space  of  six  years  before  the  filing  of  the  Inll  acknowledged  or  same  chmae 
confiassed  to  various  persons,  that  a  moiety  of  the  said  tithes,  but  no  Jh^^t  ^ 
other  part  of  the  said  tithes,  since  the  year  1805  have  remained  un-  limits  the 
paid,  and  that  such  moiety  only  of  the  said  tithes,  bat  not  the  whole  Jbe  jmuOi^ . 
part  thereof,  hath  remained  due  to  the  plaintiff. 

But  that  at  the  time  when  he  made  such  acknowledgementsrai 
aforesaid,  he  was  not  apprized,  except,  &c.,  of  the  existence  of  the 
act  of  parlmment  after  mentioned,  and  that  he  ought  not  therefore^ 
to  be  in  any  manner  prejudiced  or  affected  by  Bocb  acknowtec^lH 
ments  or  confessions.  . » 

Submitted,  that  for  the  reasons,  and  under  the  circumstaMea 
aforesaid,  he  ought  not  to  account  for  a  greater  portion  than  fot 
one  moiety  accrued  since  and  in  the  year  181'5. 

The  answer  afterwards  referred  to  the  statute  6S  Oeo,S,  c.  !27. 
5.  5.  whereby  it  was  enacted  that  after  the  passing  of  the  Ml iia 
action  should  be  brought  for  the  recovery  of  any  penalti/Jhr  th&ndi 
setting  out  tithes,  nor  any  stdt  instituted  in  any  court  ofequHy^  Kfrany 
ecclesiastical  courts  to  recover  the  vabte  of  any  HfheSf  unle^  such 'ac- 
tion should  be  brought,  or  such  suit  should  be  commenced  within 
six  years  from  the  time  when  such  tithes  became  due ;  and  then 
insisted  on  the  statute  as  a  bar  to  so  much  of  the  discovery  and  re- 
lief sought  by  the  bill,  as  sought  any  account  of  any  titheabie  mat- 
ters and  things  had  and  taken,  except  for  six  years  prior  to  the 
filing  of  the  bill. 


(a)  The  Editor  is  indebted  to  Mr.  Jacobs  for         {b)  The  title  to  the  freehold  moiety  was  cUumed 
the  use  of  his  brief,  and  the  notes  indorsed  on  it.     by  the  defendant. 
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1894.         Home,  Boteler  and  Jacob,  For  the  plaintiff. 

Martin,  ShadweU  and  PhUUmore,  for  the  defendant 
The  Master  of  the  BoUs,  {Lord  Giffbrd.)  The  next  question  is 
upon  the  statute :  the  defendant  says,  he  is  protected  by  it  from 
accounting  except  for  six  years  before  the  filing  the  bill ;  in  answer 
to  this  the  plaintiff  relies  upon  acknowledgements,  and  offers  to  ac- 
count within  the  six  years,  and  it  is  argued  by  analogy  to  the  sta- 
tute of  limitations  in  actions  of  assumpsit,  that  these  acknowledge- 
ments and  offers  will  take  the  case  out  of  the  statute.  Now  the 
principle  of  the  decisions  at  law  is  this :  when  a  debt  b  contracted 
the  law  implies  a  promise  to  pay,  and  an  acknowledgement  within 
six  years  raises  a  promise,  but  this  principle  does  not  apply  to  other 
actions  as  for  a  tort,  &c.  No  action  for  a  penalty  after  six  years 
would  be  upon  an  acknowledgement,  and  if  no  action  it  is  difficult 
to  say  that  a  suit  shall  lie.  Now  the  tithes  in  question  became  due 
before  the  six  years,  and  the  same  clause  which  limits  the  suit^  also 
limits  the  action  for  tlie  penalty.  I  think,  therefore,  that  the  defen- 
dant is  not  bound  to  account  beyond  six  years. 


INDEX. 


A  CORNS  are  tithable  ;  but  no  tithi: 

is  due  for    acorns  eaten    by  the 

owner's  pigs ;  but  only  when  they  arc 

gathered  and  sold.  Anon.  p.  428. 


JJiermaih. 

1.  When  the  occupier  makes  the  first 
vesture  into  hay,  and  nays  the  tenth 
cock ;  this  is  a  gooa  aischarge  ol' 
tithe  ofaAcrmath.  Aubrey  y.Jo/in- 
lon,  *73.  n. 

2.  And  a  prescription  that  where  the 
grass  grows  in  a  wet  place,  the  occu- 
pier, in  consideration  of  carrying  it 
out  of  the  watery  ground,  and  making 
it  into  hay,  is  discharged  of  tithe 
of  aftermath,  is  good.     Id.  477. 

3.  But  where  there  is  no  prescription 
or  custom  in  discharge,  tithe  of 
aftermath  is  due  of  comiuoD  right 
Margelts  v.  Butcher,  531. 

4.  But  where  meadow  grounds  have 
paid  tithe  of  hay,  they  shall  not  be 
liable  to  an  agistment  tithe  for  cattle 
depastured  on  the  aftermath.  At/d 
V.  Fhuer,  613.;  so  that  there  is  a 
diference  between  the  aftermath 
cut  and  depastured,  Franiiyn  *.  the 
Matter,  S^e.  of  St.  Croix,  629.  And 
vide  BatekeUor  v.  Snudkombe,  1864. 

5.  A  custom  to  discharge  the  latter 
mowth  of  clover  grass  from  tithe,  in 
coDsideration  of  the  parishioner's 
making  the  first  i^owth  into  grass  of 
equal  cocks  at  his  oim  expense,  and 


Aftermath. 

setting  out  the  tcniii  cock,  is  good. 
Durrani  v.  Booty,  578. 

6.  When  grass  has  been  cut  for  hay, 
no  tithe  is  due  for  die  after-pasture. 
EUit  V.  Saul,  1526.  1335.  Fide 
Agistment,  4.  S.  10. 


Agistment. 

1.  Agistment  tithe  is  the  tithe  of  the 
herbage  eaten  by  cattle  not  tithable^ 
it  is  not  tithe  of  the  improvement  of 
the  cattle.  £««  v.Saai,  1326. 1335. 
Vide  1447. 

2.  Agistment  is  a  predial,  not  a  mixt 
tithe.       Searr    v.    TrinOy   CtMege, 

3.  The  demand  for  agistment  titbe 
should  be  against  the  occupier,  not 
against  the  owner  of  the  beasts,  627. 
n.  Kirthavj  v.  Itlei,  859-  Under- 
wood v.  Gibbon,  1584- 

4.  Land  which  has  paid  tithe  of  hay, 
shall  not  be  charged  with  an  agist- 
ment tithe  the  same  year.  Grene  v. 
Aiuten,  Yelv.  86.  227.  See  After- 
math,  6.  Baichellor  v.  Smalkombe, 
1864. 

:.  An  agistment  lithe  is  not  due  for 
sheep  depastured  on  lands  which 
have  paid  tithes  of  hay  or  com  the 
same  year.     Chapman  v.  Keep,  779. 

i.  Complaint  of  the  commons,  that  the 

clergy  clftimed  wistraent  tithe  of 

land^  where  they  had  taken  tithe  of 
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lambs,  &c.  pastured  on  the  same 
lands.  2  H.  4.  Rot.  Pari.  No.  93. 
^.D.  1400.  12. 

7.  For  beasts  agisted  for  hire,  or  for 
dry  cattle  depastured  to  be  sold ; 
titnes  shall  be  paid.  Sherington  v. 
FleettooodyAnS.  189. 

8.  But  for  dry  cattle  reared  for  the 
plough,  or  to  be  expended  in  the 
house,  no  tithes  shall  be  paid.  Id. 
ibid.     Vide  infra  11. 

9*  A  custom  to  render  no  tithe  for 
young  cattle  reared  for  plough  or 
pail,  IS  good.  Green  v.  Hun,  70^. 
216. 

10.  Meadow  grounds,  which  have  paid 
tithe  of  hay,  are  not  afterwards  liable 
to  an  agistment  tithe.  A^.  v.  Flotoery 
613.  Vid.  Fisher  v.  Leaman,  626. 
See  Aftermath,  ^. 

11.  Tithe  is  not  due  for  the  agistment 
of  cattle  fed,  and  killed  by  the  occu- 
pier for  the  use  of  his  family.  Hele 
V.  Bragg t  861.     See  sujn-a  6. 

12.  Whether  for  the  agistment  of  coach 
and  saddle  horses  ?  Semble,  Thorpe 
V.  Bendlowesy  899.  Not,  if  used  tor 
labour.     Hampton  v.  JVildy  286. 

13.  Agistment  tithe  is  not  due  for  sad- 
dle horses,  or  horses  used  merely  for 
pleasure.  PothiU  v.  May,  1571. 
Undertvood  v.  Gibbon,  1 582. 

14.  Agistment  tithe  is  due  for  beasts  of 
the  plough,  if  they  are  used  in  an- 
other parish.  Bosvoorth  v.  Limbrick, 
1110. 

15.  For  beasts  formerly  used   for  the 

plough,  for  the  time  they  are  grazed 
and  fatted  for  sale,  tithes  are  due. 
Sandys  v.  Eastmondy  558. 

16.  Tithe  shall  be  paid  for  the  agist- 
ment of  yearlings,  being  a  new  in- 
crease.    Baker  v,  Sxjoeety  629. 

17.  Sheep  kept  principally  for  the  sake 
of  folding,  if  sold  out  of  the  parish 
before  shearing  time,  shall  pay  agist- 
ment tithe.     Hoxces  v.  Carter,  1424. 

18.  Tithes  are  payable  for  herbage 
eaten  by  the  horses  of  travellers,  by 


Agistment. 

the  occupiers  of  the  land.     Guilbert 
V.  Eversley,  502. 

19.  Where  the  occupier  sows  turnips, 
though  on  fallow  ground,  and  then 
agists  the  sheep  of  a  stranger,  or  fat- 
tens his  own  and  sells  them,  he  shall 
pay  tithes  for  the  herbage  or  agist- 
ment. Daniel  y.TuffnaU,  537 »  Vid. 
Sheep,  4,  5. 

20.  Whether  tithe  herbage  shall  be 
paid  for  sheep  which  have  been 
shorn  in  the  parish,  and  paid  tithes 
of  wool  there,  when  they  are  remov- 
ed into  another  parish  before  the 
next  shearing  time?  Poor  v.  Sey^ 
mour,  713,  et  vid.  1029,  in  notis,  et 
Ryder  v.  Goutdy  827-  HaU  v.  Makby, 
1888. 

21.  Horses  kept  on  one  farm  for  its 
cultivation,  and  used  occasionally  on 
another  farm  in  a  different  parish, 
shall  not  pay  agistment  tithe ;  other- 
wise, it  seems,  if  habitually  so  used. 
FilexDOod  v.  Button^  1424. 

22.  Agistment  tithes  are  payable  for 
sheep  depastured  after  shearing  time, 
and  sola  off  or  taken  out  of  the 
parish,  before  the  next  shearing  day, 
though  the  sheep  so  sold  or  disposed 
of,  be  immediately  succeeded  by 
others,  and  the  flock,  at  the  next 
shearing  day,  consist  of  the  smiie 
number  it  did  at  the  last.  Batemany. 
Aistroppe,  1048.  Ryder  w.  Gould,  ^"27. 

23.  Where  the  number  or  kinds  of  cat- 
tle agisted  could  not  be  ascertained, 
a  per  centage  in  the  pound  on  tlie 
rent  was  allowed.  JoJmson  v.  Fire- 
brace,  660. 

24  Wliere  the  sheep  are  agisted  |>art 
of  the  year  on  a  common  in  one 
parish  appurtenant  to  a  farm  in  ano- 
iher  parish,  an  agistment  tithe  is  Yiot 
due  to  the  parson  of  the ,  former, 
though  the  sheep  be  all  shorn  in,  and 
the  tithe  of  woo!  wholly  {wud.  t^  the 
parson,  of  the  latter.  EUis  v.  Fermor, 
1022. 

25.  But,  if  a  man  holds  a  farm,  and  lives 
in  the  parish  of  A.^  and  holds  €4her 
lands  quite  distinct -from,  and  inde- 
pendent ofy  tairfarmj  aod  no  wi^  ex- 
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empted,  in  the  parish  of  J9.,  and  de- 
pastures his  sheep  upon  the  lands  in 
that  parish,  but  sliears  them  in  A.^ 
the  parson  of  B,  shall  have  an  agist- 
ment tithe ;  id.  1026.  Scoles  v.  Lotv- 
ther,  1029>  in  noiu.  Vid.  Hatfield  \. 
Rqxfdingy  1030,  in  noiis. 

26.  A  modus  of  one  penny  for  every 
sheep,  and  a  half-penny  for  every 
lamb  brought  into  the  parish  after 
Candlemas,  and  sold  out  before 
shearing  time,  is  not  an  agistment^ 

'  but  a  Ufool  modus.  Gamons  v.  Bar- 
nard, 1462. 1468. 

27.  A  custom  to  pay  four-pence  an 
acre,  in  lieu  of  the  agistment  tithe  of 
barren  cattle  above  a  year  old,  if  fed 
one  month  in  the  parish,  is  good. 
Bateman  v.  Aistroppc,  1048. 

28.  A  custom  to  pay  three-pence  a 
head  for  sheep  agisted  between  Can- 
dlemas  and  shearmg  day,  and  a  fleece 
of  every  hundred,  every  month  for 
all  sheep  brought  into  the  parish 
after  the  2d  of  February^  and  shorn 
therein,  is  bad.  Bateman  v.  Ais- 
iroppe,  1 048.     Vide .  Custom. 

29.  A  bill  for  agistment  tithe  must  de- 
mand it  for  sheep  expiresdyy  otherwise 

.    the  defendant  is  not  bound  to  answer 
'     as  to  sheep,  and  no  account  for  sheep 
will  be  directed.     Turner  v.   WU- 
liamsy  use.     Vide  Bill  for  Tithes. 

50.  In  a  modus  for  agistment  tithe,  the 
;  time  to  be  covered  by  it  must  be 
.    shewn.     Warren  v.  Fisher ,  1269. 

51.  Where  A*b  cattle  break  into  J9.'s 
close,  and  eat  the  grass,  though  for 
four  months,  no  tithe  is  due  for  the 

.  grass  so  eaten;  because  they  are 
-.     trespassers.   WiJhraham  v.  Saunders, 
544. 

-52.  Neither  a  hundred  nor  a  county 
can  prescribe  in  non-dedmando,  for 
the  agistment  of  cattle.  Hicks  v. 
fVoodeson,  550. 

S3.  Nor  parcel  of  a  hundred.  Smith 
V.  Johnson,  606.  Vid,  non-decimando, 
13, 14. 

^  84.  Agistment  tithe  is  not  within  the 
Btat,2drS££r.6.  C.13.  «.3.  EUis\. 
Saulf  1326.  1335.  "^  Vid,  1447. 


Agreement. 

1.  A  parol  agreement  by  the  parson 
with  a  parishioner,  to  retain  his  tithes 
for  three  years,  4s  good.  Keddin^- 
ton  V.  Adamson,  611.  Q,.et  vid.  Wtl- 
liams  V.  CuUum,  ii.  744.  Vid.  Hilton 
V.  Heath,  845. 

2r  An  agreement  between  an  incum- 
bent and  his  parishioners  for  a  cer- 
tain pecuniary  compensation  in  lieu 
of  tithes  in  kind,  will'  not  bind  his 
successor,  though  ratified  by  a  de- 
cree in  equity.  Attorney  General 
and  Blair  v.  Cholmley  and  others, 
914. 

3.  An  agreement  for  the  acceptance  of 
land  in  lieu  of  tithes,  though  con- 
firmed by  a  decree  in  equity,  is  not 
binding  on   the  succeedmg  incum- 

-  bent,  though  sanctioned  bv  the  con- 
currence of  all  parties  mterested. 
Jones  v.  Snoix),  1199-        ' 

4.  Where  the  lessee  of  tithes  agreed 
with  the  sooner  of  lands  for  certain 
collateral  considerations,  not  to  take 
tithes  in  kind  from  the  tenants  for 
twelve  years  ;  but,  to  accept  a  rea- 
sonable composition,  not  exceeding 
3$.  Sd.per  acre,  and  thereto  bound 
himselt  and  his  assigns ;  this  agree- 
ment was  held  void  from  the  uncer- 
tainty of  the  sum  to  be  paid,  and  the 
under  lessee,  who  sued  the  tenant  of 
the  land  for  tithes  in  kind,  had  a  de- 
cree.   Brewer  v.  Hill,  1418. 

0 

5.  To  a  libel  in  the  Spiritual  Court  for 
tithes,  the  occupier  may  plead  a 
parol  agreement  with  the  parson's 
agent  for  the  purchase  of  them,  and 
a  tender  of  the  money ;  and  if  such 

Elea  be  rejected,  a  prohibition  will 
e  granted.     Chave  v.  Calmel,  926. 
VicU  Composition. 

6.  The  right  of  a  lessee  by  parol  is  an 
indirect  title  in  equity  through  the 
tithe  owner,  as  binding  on  his  con- 
science. Robinson  v.  fVilUamson, 
1986. 

7.  Such  parol  contracts  are  merely  per- 
sonal. Paynton  v.  Kirby,  1988.  Vide 
bill,  Recovery  of  Tithes. 

8.  Bill  by  a  lessee  by  parol  will  not 
lie  unless  tlie  impropriator  is  made  a 
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SBrty,  for  the  lessee  hu  no  title ;  on 
smurrcr  on  that  ground,  bill  per- 
mitted to  be  amended.  Jaekton  v. 
BetuoH,  S074. 

AUen  Priories. 

1.  Suppressed.  Rot.  Pari.  S  H.  5. 
No.  9.  A.  D.  1414.  16.  Vide  9017. 
With  an  exception  in  favour  of  the 
Master  and  College  of  Fotheringat/, 

2.  Grant  of  them  bv  the  king  in  fee. 
Rot.  Pari.      19  H.  6.      A.  D.  IMO. 

19.2a 

S.  St.  John  o€Jtrutaiem.—' 
Knighu  of,  suppressed.     <t2  H.  8. 
e.2*,*7. 

Answer. 

I.  An  answer  was  pennitted  to  be 
amended,  by  increasing  the  number 
of  acres,  after  issue  joined,  upon 
payment  of  costs,  re-swearing  the 
answer,  and  taking  out  a  new  com- 
tnigdon,  at  the  defendant's  own  ex- 
pense ;  though  very  unusual.  Ber- 
»wy  V.  CkatMert,  674-  But  refused 
in  a  subsequent  case,  before  issue 
joined.     Iltxd.  in  notia. 

3.  Where  an  answer  stated  a  pecuniary 
payment  of  so  much  lor  a  yard  lan^ 
but  omitted  to  state  the  sum  payable 
for  a  fractional  part,  the  Court,  by 
the  content  of  parties,  permitted  the 
answer  to  be  amended  in  that  parti- 
cular; but  expressed  their  disap- 
probation of  amending  answers  in 
general.     Willit  v.  Fimler,  1242. 

S-  It  is  suflicicnt  in  an  answer,  if  it  give 
the  plointiiF  notice  of  the  general  na- 
ture of  the  case  to  be  made  against 
him.     Baker  V.  AthiU,  HSS. 

4.  Andatrivial  incorrectness  in  setting 
out  the  tithe  of  wool,  and  for  which 
amends  had  been  tendered,  and  the 
non-payment  of  Easter  dues,  which 
were  never  demanded,  are  not  suffi- 
cient to  prevent  a  bill  fVom  being 
dismissed.     Id.  ibid.  I 

5.  But    the  defendant  must  in  his  an-  I 
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swer  give  such  a  description  of  the 
lands  covered  by  a  iwdtu,  as  the 
plaintiff  may  be  able  to  meet.  Wood 
V.  Wray,  1457. 

6.  An  objection  to  the  description  of 
the  lands,  in  respect  of  which  an  ex- 
emption from  tithes  is  claimed,  a* 
insufficient  or  uncertain,  must  be 
made  by  way  of  exception  to  the 
answer;  it  comes  too  late  at  the 
hearing.  Sed  ^.  Foxer^v.  Paris, 
1529.  Vid.  Bill  for  HOtes,  13,  14, 
15,  16,   17,  18.    Vid.  Modiu  deci- 

7.  Not  correct  to  plead  that  by  a  ens' 
torn  used  and  ^proved  in  P.  and 
nineteen  other  parishes,  no  tithe  (rf* 
a  particular  kind  was  due  and  pay- 
able to  the  rector  of  P.  P^  f. 
trUtoTt,  2039. 

8.  A  general  allegation  in  the  answers, 
that  defendants  could  not  be  affect- 
ed by  the  notice  in  any  way,  is  not 
a  suflicient  intimation  to  the  plaintiff, 
that  the  defendants  intended  to  rely 
on  the  insufficiency  of  llie  notice  to 
determine  a  composltioD.  Bennet  v. 
NeaU,  1678. 

9.  The  answer  to  a  cross  bill  not  al- 
lowed to  be  read,  though  the.  original 
bill  and  answer  was  r^,  there  hav- 
ing been  no  further  proceedings  on 
the  cross  bill  and  answer.  Id.  Itid, 

10.  Where  defendants  to  a  bill  for  tithes 
in  London,  did  not  by  their  answer 
state  customary  payments,  but 
adopted  ore  tentit  payments,  dis< 
closed  by  the  answer  to  the  cross 
bill,  instead  of  moving  for  leave  to 
file  a  supplemental  answer,  issue  re- 
fused. The  Warden,  SfC.  of  St. 
Pauley.  Kettle,  1709. 

11.  A  miller  must  act  out  in  his  answer 
to  a  bill  for  discovery  of  tithes,  the 
quantity  of  meal  ground,  but  need 
not  get  out  the  price.  Ghajmtmt  v. 
PUcher,  1668. 

12.  What  is  the  real  nature  of  the  de- 
fence, whether  modus  or  composition 
real,  is  to  be  collected  from  the 
answer.  Wardy.  Shepherd,  1795. 
Vide  Modus  decimaadi,  Practice. 


Appies. 

Wiodfall  apples  are  dthablc.  Litter  v, 
Foy,  579. 

Apportionment. 

1.  A  lease  fur  years  of  tithes  by  a 
rector  having  ceased  by  his  death, 
the  succeeding  incumbent  received 
from  the  lessee  a  sum  of  money  as 
the  rent  due  for  the  whole  year,  Jn 
the  course  of  which  the  lessor  died. 
The  executor  of  the  lessor  is  entitled 
to  an  importionment,  and  a  demur- 
rer to  his  bill  was  overruled.  Hats- 
kins  V.  Kelly,  1627-  Composition 
apportioned  with  reference  to  the 
time  of  enjoyment.  Ayndey  v. 
iVordmiorth,  1709. 

2,  Compositions  for  tithes  cease  on 
the  death  of  the  incumbent  with 
whom  they  were  made,  as  to  the 
successor;  but  if  the  successor  con- 
tinue to  receive  the  next  payment 
due  aflcr  the  death  of  I:is  prede- 
cessor, he  can  only  be  accountable 
to  the  executors  for  such  portion  of 
it,  as  the  value  of  the  tithes,  if  paid 
in  kind,  accruing  due  between  the 
last  composition  received  by  the 
last  incumbent,  at  his  death  would 
have  amounted  to.  WUUami  v. 
PameU,  16*7. 


Approprialion. 

1.  The  pope  in  former  times«  as  su- 
preme ordinary,  without  the  bishop, 
by  the  assent  of  the  patron  made 
appropriations.  Grendon  r.  Bishop 
of  Lincoln,  141. 

2.  And  now  the  king,  where  he  is  pa- 
tron, may  make  appropriation,  td. 
142, 14.S. 

S.  But  where  he  is  not  patron,  the  king, 
ordinary,  andpaU-on,  mustall  concur. 
Id.  140,  141.  14S.  145. 

4.  In  all  cases  of  appropriation,  the 
licence  shall  provide  that  a  conve- 
nient sum  be  paid  and  distributed 
vearly  of  the  profits  of  the  church, 
by  the  appropriator  and  his  succee- 
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sors,  to  the  poor  parishioners;  andalso, 
that  the  vicar  be  well  and  sufficiently 
endowed.  15  R.  2.  c.  6.  10.  Fid. 
Rot.  Pari.  No.  51.  A.  D.  1400.    11. 

5.  In  every  case  of  appropriation,  a 
secular  person  sliall  be  ordained 
vicarperpetual,canonicallyinBti  tuted 
and  inducted,  and  covenably  endow- 
ed by  the  discretion  of  the  ordinary. 
4  //  4-  e.  12,  13,  14.  Vid.  Rot. 
Pari.  No.  74.  A.D.  1403,  4.  14, 
15. 

6.  Petition  of  the  commons,  that 
churches  appropriate,  where  there 
has  been  no  resident  vicar  for  six 
months,  may  be  disappropriated. 
Rot.  Pari.  10//.  6.  No.  12.  A.D. 
1432.  IS. 

7.  At  first  appropriations  were  made 
to  sole  corporations  spiritual,  who 
could  administer  the  sacraments,  Ac, 
as  abbots,  &c. ;  and  these  and  their 
successors  were  called  perpetual  in- 
cumbents. Grendon  v.  Bishop  of 
Lincoln,  139. 

8.  Afterwards  they  were  made  to 
spiritual  corporations  aggregate. 
Ibid.  140. 

9.  And  at  this  day  they  can  only  be 
made  to  such  spiritual  bodies  cor- 
porate, as  have  succession.  Id. 
ibid. 

10.  The  moat  proper  time  for  making 
an  appropriation  is  when  the  church 
is  void.     Id.  145. 

11.  But  with  proper  words  it  may  be 
made  when  the  church  is  full.  Id. 
146. 

12.  It  is  not  in  that  case  precisely  a 
grant  of  the  glebe  and  tithes,  but  an 
appointment  of  a  spiritual  body,  to 
be  incumbent  when  the  present  in- 
cumbent shall  die,  or  an  avoidance 
happen.  Id.  H6,  147. 

13.  The  king  being  seised  of  an  advow- 
son  in  right  of  his  crown,  gnuits  it 
by  letters  patent  to  dean  and  chapter, 
when  the  church  is  full,  and  that  they 
may  hold   the   rectory  of  the  said 

!       church,  immediately  qfler  it  becomfs 
void,  to   their  proper  use,    and  to 
I  3E4 
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.ihqm  and  their  successors  for  ever, 
without  presentation,  &c.  of  any  in- 
cumbent to  the  same  rectory  at  any 
ihne  after^'  and  appropriates,  con- 
i^olidates,  unites,  and  incorporates 
the  same  rectory  and  chutcn,  and 
aH»  &c.  belonging  to  it,  to  them  and 
^ their  successors,  to  hold  to  their 
.  .proper  use  :  This  seems  a  good  ap- 
propriation. Grendon  v.  Bishop  of 
fiinccdn,  4^S.  136.  149.  155.  Vid. 
Priddle  v.' Napier,  236.  241. 

14.  Appropriations  were  not  originally 
^antable  over.  Grendon  v.  Bishop 
€f  Lincoln,  493.  139. 

15.  A  church  once  appropriated,  can- 
not be  disappropriated  by  the  pre- 
sentation, institution,  and  induction 

.  Qi  anothi^r  incumbent ;  but  the  per- 
'  sbn  who  claims  right  against  the  ap- 
propriation   must    pursue    another 
remedy.  Id,  147,  148. 

16i*  Though  there  be  a  condition  in  tiie 
^instrument  of  appropriation  that  the 
vicarage  shall  be  competently  en- 
doMced,  and  though  no  instrument  of 
'  endowment,  nor  any  direct  proof  of 
todowment ;  yet;  if  the  vicarage  has 
long  continued,  the  appropriation  is 
gdod.     Grymes  et  aL  v.  Smi^A,i58. 

17*  And  it  is  said,  that  whether  appro- 
priations be  good  or  not,  shall  not 
tidw ;  be  called  in  question  ;  though 
ttie  yicarafre  be  not  endowed.   Hun- 
"  ih)^  V.  Cocket,  252.  2S5.  • 

18,. Whether  an    appropriation  since 
.  25  fj'  8'  of  a  rectory  to  a  lai/  cor- 
poration be  good.  .  Q.  Allen  v.  Tot- 
hiU,  436. 

19,  Wh^tfieran  appropriattoniri  default 
"  of  the  endowment  of  a  viear  be  good. 
iQiId.ibut. 

20.  where  an  appropriation  was  made 
before  1  R.  2.  the  vicarage  nii^ht 
•hive  been  dissolved,  notwithstanding 

^•^e  «tat.'4  H.  4.,  and  reunited  td  the 
"pa^on&gc.     fFard  v.  Britton;  330. 
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2i^,  Otherwise  where  the  appropriation 
was' before  the  stat.  1  R,  %  Id,  ibid, 
Vid,  Vicarage. 

fM      !^f        •   .;:  ■■■'     '■ 
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22.  Whether  a  church  be  impropriate 
or  not,  must  be  tried  at  common 
law.     Ovoen  v.  All  SaintSj  278. 

23.  Appropriation  is  not  mortmain,  44. 


Articles. 

1.  Where  tithe  has  been  paid,  the 
Court  will  presume  the  parson  has 

*read  the  articles.      Harris  v.  Adge, 
560. 

2.  Fifteen  years  possession  of  a  bene- 
fice is  prima  facie  evidence  of  a  re- 
gular mduction,  and  of  having  read 
the  thirty-nine  articles.  Chapman 
V.  Beard,  1482. 


Assize  for  Tithes. 

1.  An  assize  did  not  lie  at  common 
law  for  tithes  eo  nomine  ;  but  if  the 
lord  had  reserved  the  tenth  part  of 
the  corn,  &c.,  he  might  have  main- 
tained an  assize  of  that  as  of  a  profit 
apprendre.    44  £.  3.  5.  21 1 . 

2.  In  an  assize  £or  a  portion  of  tithes, 
the  writ  may  be  pro  lihero  Unemento, 
and  the  plamt  and  the  title  therein 
special.  Dean  and  Chapter  of  Bris- 
tol y.Gerke,  119.  121. 

3.  Assize  lies  for  tithes  in  tbe  hands  of 
the  pernor,  without  naming  the  terre 
tenant.   Id,  122. 

4.  In  assize  plaint  of  a  certain  portion 
of  tithes,  IS  sufficiently  certain.  Id. 
ibid. 

5.  The  Btat.  32  H.  8.  c  7«  is  a  general 
statute,  and  in  assize  for  tithes  needs 
not  to  be  repeat^    /<rf«  l%4e*   .  . , 

6«<  In  assize  of  tithes,*  seised  in  kisde*- 
mesne,  is  good.     Id.  125» 

7.  In  assize  for  a  portion  of  tithes,  the 
demandant  prescribing  in  the  prior  of 
S,,  who  tvas  seised  in  fee  in  right  of 
his  churdi,  and  that  he  and  aUlm 

.  predecessors  xnerc  seised^  Sfc,  from 
time  immemorial,  is  not  a  double 
title.   Id.  ibid: 

8.  In  assiaierf^j^titliescome  ta the  king 
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by  suppression  of  an  abbey,  it  was 
held  sufficient  to  say,  that  he  was 
seised  thereof  in  Au  dememe  at  of 
fee,  without  saying,  in  rig}d  of  hu 
crown.  Id.  126. 

9.  Where  dean  and  cliapter  brin"  as- 
size for  tithes,  the  Home  of  the  dean 
needs  not  be  mentioned.    Id.  127- 

10.  Where,  in  an  assize  for  tithes,  the 
plaint  was,  that  K.  H.  8.  gave  them 
b>)  the  name  oftkoie  tithet  anting  out 
of  the  demesne  lands  of  the  arch- 
bishop of  York,  and  lately  in  the 
tenure  of  T.,  it  was  held  not  neces- 
sary to  aver,  that  the  lands  put 
in  view  were  the  demesne  lands  of  Ike 
archbislmp  in  the  tenure  of  T.  Id. 
128. 


Barren  Ground. 

1.  Barren  and  waste  ground,  other  than 
such  as  is  discharged  by  act  of  par- 
tiament,  which  shall  happen  to  be 
improved  and  converted  tirto  arable 
ground  or  meadow  t  and  which  shall 
not  have  been  charged  before  inch 
improveraent,  shall,  after  the  end  of 
seven  years  after  such  improveoaent 
fully  ended  and  determined,  j^ay 
tithe  for  the  corn  and  hay  growing 
upon  it.  iti  3  Ed.Q.  c.  IS.  s.  5- 
59. 

2.  But  such  waste  ground  as  has  b^ore 
such  impravementbeen  charged  with 
tithes,  shall,  during  the  first  seven 
years,  be  charged  with  the  same 
kind  of  tithes  as  were  paid  for  it  be- 
fore the  improvementt     Id.  16.  60. 

S.  Barren  ground  is  thtf  of  which  no 
profit  ariseth  or  groweth  \  bnt  that 
which  hath  been  stubbed,  and  after, 
beaieth  com  or  gioss,  is  not  barren. 
131,  in  notit. 

4.  Waste  ground  is  such  as  no  man 
d6th  challenge  as  his  own;  and 
lieth  uninclosed  and  unbounded  with 
hedge  and  ditch.     Id.  ibid. 

5.  Re^h  ground  is  lAuterstood  to  be 
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that  which  is  dispersed  and  lieth  in 
common.    Id.  ibid. 

6.  Fens  or  marsh  grounds  shall  pay 
tithes  in  seven  years  and  not  svoner. 
130.     Vid.  infra  8.  contra. 

7k  On  a  prohibition  to  a  suit  for  tithes 
for  wheat,  the  land  being  suggested 
to  be  lately  improved,  and  proved 
so  ;  but  that  tithes  of  KKJo/ and  ^nmif 
had  been  always  paid  for  part  of  it; 
though  by  the  statute,  thesame  tithes 
continue  payable  for  seven  years, 
the  parson  cannot  have  a  consulta- 
tion ;  for  he  has  not  sued  for  tithes 
of  these.  Pellet  v.  Saundenon, 
130. 

8.  Fenny  I&nd  drained,  is  not  within 
the  statute  for  barren  land  to  be 
discharged,  for  seven  years ;  but 
shall  pay  tithes  immediately.  Ahon. 
168-  Sherington  r.  f1eeta>6odi  iG&. 
Vid.  supra  6.  contra. 

9-  So  lands  grubbed  up,  and  nude 
meadow  or  arable,  &c.  Skerkigtm 
V.  Fieetmood.  Id.  Hid. 

10.  So  land  where  wood  grew,  aqd 
was  stocked  up,  and  converted  into 
tillage.  Alton.  562.  Vid.  G«f  v. 
Peurch,  563.  Beardmore  v.  Gil- 
bert, 64.9.      StockaieU  v.  Terry,  823. 

11.  Hie  defendant  alleged,  that  be  had 
converted,  afteravery  great^pence, 
part  into  meadow,  and  part  into 
tillage,  some  poor  horren  land,  which 
had  been  overrun  with  furz^  broom, 
heath,  briars,  tic-,  and  lay  waste; 
that  the  small  crops  it  had  produced 
were  solely  owing  to  the  dung,  Sec 
which  he  had  laid  upon  it ;  Uitit  he 
had  been  a  great  loser  every  year, 
and  believed  no  tithe  had  ever  t>een 
set  forth  by  any  farmer  occvpiar  i 
yet  tithes  were  decreed.  Smdn  v. 
Hornbif,  714. 

12.  Kewly  .inclosed  lands,  whidh  will 
not  produce  crops  by  the  ordinary 
mode  of  culture,  are  entitled  to  ex- 
emption for  seven  yean  under  the 
Stat.  2  &  3  £.  6.  Hutchint  v.  Maug- 
han,  1193.  Vid.  Byron  v.  Ldtw, 
1594. 

I  13.  If  land  be  in  its   nature  apt  for 
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tillage,  it  shall  immediately  pay 
tithes,  notwithstanding  a  great  ex- 
pence  be  incurred  in  mclosing^ 
draining,  &c.  Jone$  v.  Le  Damd, 
1S36. 

14.  Land  gained  from  the  sea,  if  not 
barren  of  its  own  nature,  is  not  bar- 
ren land  within  the  stat.  2  &  3  Ed.  6. 
Buck  y.  Witty  1574. 

15.  Land  of  a  naturally  good  quality 
shall  pay  tithe  immediately,  notwith- 
standmg  the  stat.  2  &  3  Ed.  6.  c.  13., 
although  the  expenditure  in  break- 
ing it,  and  limine  it,  exceeds  the 
return  made  to  the  farmer  in  the 
four  first  years  of  cultivating  it. 
Warwick  v.  Collinsy  1720. 

16.  In  an  action  for  not  setting  out 
tithes,  the  onus  of  proving  that  the 
land  is  barren,  lies  on  the  defendant. 
The  proper  te9t  of  barrenness  within 
this  statute  is,  whether  the  land  re- 
quires extraordinary  expcnce  cither 
in  manure  or  labour  to  bring  it  into 
a  proper  ^tate  of  cultivation.  Lord 
Selsea  v.  Foxuelly  1733. 

17*  An  issue  was  directed  to  try  whe- 
ther the  lands  of  which  tithes  were 
sought  was  of  such  a  nature,  as,  ex- 
clusive of  the  labour  and  expence  of 
clearing  the  same  from  furze  or 
whins,  and  preparing  the  same  fot" 
ploughing,  necessarily  required  ex- 
traordinary expence  of  liming  and 
manuring  or  labour  to  bring  them 
into  a  proper  slate  o£  cultivation. 
Kingsmtll  v.  BiUingsley^  1813. 


Bees. 

« 

Tithes  are  not  payable  of  bees, 
though  they  are  of  honey.  Barfoot 
v.  Norton,  501. 


Bill  for  Tithes. 

1.  A  suit  lies  on  the  equity  side  of  the 
Exchequer,  either  for  tithes  or  a 
modus.    Anon.  472. 

2.  And  the  Court  of  Exchequer  as  a 
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couqt  of  revenue,  had  always  an 
original  jurisdiction  over  tithes.  Per 
Hothnm^  B.    Travis  v.  Oxton,  1084. 

3.  Chancery  has  jurisdiction  of  tithes. 
Windham  v.  Norrisy  136.  Anon. 
527. 

4.  A  bill  in  equity  lies  to  be  relieved 
against  the  subtraction  of  predial 
tithes,  notwithstanding  the  stat. 
2  &  3  Ed.  6.  c,  13.  gives  an  action  at 
law.  Hele  and  others^  v.  ProntCy 
509. 

5.  And  an  English  bill  lies  in  the  Ex- 
chequer for  non-payment  of  tithes 
in  London,  according  to  the  decree 
and  stat.  37  //.  8.  c.  12.  Langham  v. 
Bakery  511. 

6'  A  parson  may  sue  in  a  Court  of 
Equity  for  his  tithes,  be  the  amount 
of  the  demand  ever  so  small.  Lewis 
V.  Griffith,  736. 

7.  But  where  the  tithe  claimed  was 
very  trivial,  the  Court  dismissed  the 
bill  as  vexatious.  Griffiths  v.  Wil- 
liamsy  549. 

8.  The  parson  and  vicar  cannot  join  in 
one  bill,  and  suggest  divers  moduses. 
Anon.  472.  Vtde  Exeter  College  v. 
Rmolandy  2030. 

9.  A  sequestrator  cannot  alone  bring 
a  bill  for  tithes.  ,  Bertuick  v.  Swanton. 
537. 

10.  The  bishop  and  sequestrator 
jointly,  may.  Bishop  of  Norwich 
and  Eachardy  v.  Buckteoy  610. 

11.  But  the  bishop  and  sequestrator 
cannot,  during  the  incapacity  of  the 
incumbent,  bring  a  bill  for  tithes, 
without  making  the  incumbefnt  or  his 
committee  a  party.  Bishop  ofLou' 
don  and  Beaumont  v.  Nicholsy  648. 

12.  To  a  bill  against  a  sequestrator 
during  the  vacancy  of  the  church,  it 
seems  the  bishop  should  be  a  party. 
Jones  V.  Barrety  657- 

13.  Although  the  defendant  to  a  bill 
for  tithes  plead  a  modusy  yet  he  must 
set  forth  quantities  and  values. 
Gumley  v.    Fontleroyy    628.      Vid. 
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Baker  v.  Planner  and  others^  6JR  — 
Whistler  v.  Wigney,  1937. 

14.  But,  where  the  defendant  sets  up 
an  exemption,  Q.  whether  he  must 
set  forth  quantity  and  value  ?  Jones 
V.  Paxjolett,  1110. 

15.  The  defendants  must  answer  an  in- 
cumbent's bill  for  discovery  of  tithes 
illegally  seized,  with  all  the  parti- 
culars and  values.  Cage  v.  Warner, 
513. 

16.  If  a  modus  decimandi  be  alleged 
only  by  way  of  ansxver  to  a  bill  for 
tithes,  the  defendants  must  answer  to 
all  other  parts  of  the  bill.  Langham 
V.  Sparst&wey  512. 

17.  But  if  they  plead  it,  they  need  not 
answer  to  any  other  matter/ /i.  ibid, 

18.  Where  the  defendant  in  his  answer 
set  forth  that  the  lands  where  the 
tithes  were  demanded  were  parcel 
of  a  priory  which  wais  discharged  by 
order,  without  more ;  this  was  held 
sufficient.    Page's  Case,  513. 

19.  It  is  sufficient  to  sustain  a  bill  for 
tithes  by  a  layman,  to  state  generally 
that  he  is  entitled  to  them.  Lowther 
V.  Bohon,  1 120.     Vid.  Impropriator. 

20.  Whether  there  be  any  difference  be- 
tween lay  and  spiritual  persons,  claim- 
ing tithes,  as  to  the  setting  out  a  title. 
Burwell  v.  Coates,  646. 

21 .  In  an  English  bill  for  vicarage  tithes, 
it  is  no  exception  that  the  plaintiff  has 
not  set  forth  how  they  became  due^  if 
the  defendant  in  his  answer  admit  him 
to  be  vicar,  and  that  the  tithes  in  ques- 
tion are  his  due.  Button  v.  Honey, 
51 1.  Vid.  Stone  v.  Ludloxjo  et  al.  514. 
Pi/e  V.  Rea,  628. 

22.  Where  the  executor  of  a  parson 
brings  a  bill  for  tithes,  he  need  not 
offer  to  accept  the  single  value,  he 
not  being  entitled  by  stat.  2SfSEd.6. 
to  the  treble  value.     Anon.  532. 

23.  In  a  cross  bill,  the  pIainti£P8  need  not 
entitle  themselves  to  the  jurisdiction 
of  the  Court.  Doble  v.  Potman^  5I2> 

24.  Where  some  of  the  defendants  in- 
sisted by  their  answer,  that  part  of  the 
lands  ought  to  pay  tithes  to  A.  B.,  a 
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portionist ;  and  others,  that  they  were 
tenants  to  C.  2).,  whose  ancestors  had 
a  grant  from  H.  8.  of  their  lands  and 
times,  prior  to  the  grant  of  the  rec- 
tory ;  the  bill  was  dismissed,  because 
A.B.  and  CD.  were  not  parties 
Hooper  v.  Lethridge,  702. 

25.  The  Court  entertained  a  bill  for 
tithes,  glebe,  and  common,  until  the 
plaintiff  had  ascertained  his  title  at 
law,  though  the  modus  set  up  by  the 
defendant  seemed  void,  as  being  too 
rank .  Stoeetapple  v.  Duke  of  Kingston^ 
712. 

26.  A  bill  by  a  lessee  of  a  rectory  for 
three  lives,  who  had  made  a  deriva- 
tive lease,  for  tithe  in  kind,  and  to 
establish  a  custom  for  setting  out 
com  in  shocks,  is  properly  brought, 
though  the  tithes  be  out  in  lease, 
as  it  prevents  collusion  between  the 
lessees  and  the  occupiers.  Archbishop 
of  York  V.  Sir  MUes  Stapleton,  772. 

27*  Where  a  bill  for  tithes  was  taken 
pro  confessOy  the  wilue  of  the  tithes 
was  taken,  by  consent^  on  the  plain- 
tiff's oath,  the  defendant  having 
stood  out  till  a  sequestration.  Cros- 
man  v.  Goodrich,  534.  Vid.  Bailey  v. 
Peasley,  623. 

28.  Qu.  Whether  alienage  in  the  parson 
be  a  good  plea  to  a  bill  for  tithes. 
Petit  V.  Churley,  536. 

29.  To  a  bill  for  tithes  in  Chancery,  a 
plea,  that  there  is  another  suit  de- 
pending in  the  same  Court  for  the 
same  matters,  is  good.  Bell  V.  Read, 
804. 

30.  Non-residence  is  a  good  plea  to  a 
bill  for  tithes  by  the  lessee  of  a  rec- 
tory, witliout  any  discovery  of  quan- 
tity or  value.  Quilter  v.  Mussendtne^ 
668. 

31.  A  plea  to  a  bill  for  tithes,  deriving 
title  from  a  grant  of  //.8.,  and  by 
divers  mesne  assignments  vested  in 
the  defendant,  held  a  good  plea. 
Burslem  v.  Burhage,  1324. 

32.  A  plea  of  a  decree  after  verdict 
to  establish  a  modus,  was  allowed  to 
a  bill  for  tithes  in  kind.  Geale  v. 
Wyniour,  1582. 
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S5.  A  bill  to  establish  a  customary  pay^ 
ment  in  lieu  of  tithes,  does  not  lie 
upon  a  simple    demand    of   tithes 

•    #ithout  suit.     Gordon  y,  Smpkinson^ 

'    1638. 

34w  A  suit  by  a  corporation  does^  not 

become  defective  by  the  death,  of 

.^  some  of  its  members ;  otherwise  o^  a 

,  suit  hy  the  death  of  members  in  an 

indiyidual  capacity.      Blackburn  v. 

JepsQUf  1661. 

S5.  Objections  fbr  want  of  parties  may 
t   be  removed  by  the  defendant's  acts. 
I(L  ibid. 

Si6.  Instances  of  bills  filed  by  incum- 
bents for  payment  of  extrejnely  high 
niodmes*    Iieaton  v.  CooJce^  1669. 

87*  The  Court  will  not  dismiss  ar vicar's 
i.  bill  claioung  tithes  tbrouglioiit  a 
. .  parisbi  and  proving  his  claim  only  to 
).  pai^.  Wood  B.  diss.  Byam  \i  Booths 
,    1745. 

SS.  Whether  a  bill  in  €qtiiiy  liM  for 
mortuaries.  Qu.  Manby  v.  Curtis^ 
1769. 

39^  Where  a  Ull  has  beea  amended, 

,    the  oifiginal  bill  cannot  ^be  received  as 

.evidence  to  prove  what  the  plaintiff, 

considered  his  rights  to  be  at  the  time 

of  filing  it.    Pomfrei  y»  tiales^  IB^. 

40.  Proof  of  a  declaration  by  a  defend- 
ant, expressive  of  a  determination 
to  defi*aud  the  parson  of  his  tithe, 
rejected,  because  it  was  not  charged 
in  the  hilU  fraud  beihg  the  gist  of 
the  case.  Hall  v.  Maltbtfy  1888.  Vid. 

.    Parties. 


Bill  of  Peace. 

Iv  Whether  a  bill  of  peace  lies  for  an 
exemption  against  tithes  ?  Q.  Htuboel 
^    V.  Frankis,  1348. 

^.  Whether,  without  shewing  the  par- 
ticular lands,  whereof  tithes,  or  an 
exemption  from  tithes,  is  claimed? 
Id.  ibid. 

4 

3.  Wlietber  such  a  bill  lies  to  stay  a 
suit  between  individuals,  and  without 
multiplicity  of  suits  ?     Id.  ibid. 


CaSves. 

A  siaele  %alf  is  tithable,  and  the  thhe 
is  Uie  tenth  part  of  die  value  when 
taken  from  the  cow  to  be  sold  or 
killed.    Kenyony.  Wat,  541. 


Canons. 

Canons  allowed  and  used  iiLJEji^mk 
are  made  .  by  such  allowance  and 
usage,  part  of  the  ecclesiastical  laws 
of  England^  450.  Various  ancient 
Canons.     See  p.  2083. 


Chancery. 

Vid.  Bill  for  tithes,  29.— Decree. 


Oierries. 

Wild  dherrieg  are dthable;,    Anoh.SSId. 
-—  Chapman  v.  BarhWf  6S7. " 


t  ■ 


K  ■■ 
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Clover  Grass. 

1.  Clover  grass  is  tithabte  as  hay.  Pom- 
fret  V.  Lander^  530. 

2.  The  seed  and  stalk  of  ciiiquefqil  to 
pay  tithes  as  grass.    Anon,  5SS. . , 

3.  Both  the  first  and  second  crdp  of  , 
clover  are  tithable.     Witherington  f. 
Harris,  584. 

4.  And  the  proper  mode  of  setting  out 
the  tithes  i»  in  cocka».aiMl  not  in 
swathes.  Id^  ibid^^CoUieryf.Hmxh 
1489. 

5*  Clover. and  vetches  ^cxkt.ffre^ntviA^ 
^iven  to  cattle  of  husbandry  rpay  do 

V  \  tithe.*  Igembl^.  it^^  **^  iMm^l67a 
Vide  Stevens  Y.Aldrtdge,  1867t:  - 

6.  But  afterwards  held,  Uiafttiis 'de- 
pends upon  thb  sufficiency  ikf  ^onbet 
food.    Maniell  v.  Paine^  1504.    rUe 

Stevens  v.  Aldridge,  1868;         ' ' 

7.  The  tithe  of  clover  and  grass  seed  is 
due  to  tlie  vicar  as  being  a  small  t^* 
fVallis  V.  Pain  and  VnderhiU,  749. 
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8.  Clover  seed,  rye-grass  setsd,  saint- 
foin  seed,  and  other  grass  seeds,  are 
small  tithes.     Clarke  v.  Stapler^  926. 

9«  Clover  seed  is  not  to  pay  tithes  at 
the  mill ;  but  the  tenth  part  of  the 
stalk,  &c.  is  to  be  set  out  in  the  field 
after  it  is  severed  from  the  ground. 
Lht/d  V.  Bentley,  1615. 

10.  Modus  fbr  clover  eo  nomine  good, 
Davies  v.  Daviety  2078. 

CoieseecL 

Coleseed,  though  sown  in  fields  in 
large  quantities,  ia  a  small  tithe.  FUh 
V.  WimberUy^  533. 

Commission. 

A  commission  to  settle  the  bounda- 
ries of  a  manor,  or  of  a  parish,  ought 
not  to  be  graiited  ,by  a  Coqrt  pf 
Equity,  where  tlie  interest  of  a^  par- 
ties who  may  probably  be  concerned, 
is  not  before  the  Court.     Atkins  v. 

Hatton,  1406.     Vide  1^5. 

'  .  ,  •  > 

.Common.  , 

A  common  appurtenant  to  an  Es- 
tate, is  entitles  t6  Hie  same  exemp- 
tion as  the  estate.  Lamberi^.  £Wm- 
wiii,  647. 

Cmnposition. 

K  iSee  an  account  of  an  ancScfnt  com- 
position for  tithe*  of  mills.  AiD. 
1314.,  4-  1315.— 109.  ' 

9;iA  eompOftkien  t«  ha!^  a  'Cow;  tod 
so^manjr  beiist^  fed  in  a  wobd  in  lieu 
of  tith^  of  paikiage*  A.  Di  1847. 
— 116J-  .  .    ■ 

Sn.If  <he  y}^T  |shi|W  ^/qooapp^itiQQ^  th^ 
,  :  t|ie  parson  Qsed  tf^  have  only,  ^e 
.V  tithe  Qi  com,  the  yioar  sfaiprll  have  the 
tithes  of  rape  8«ed  and.  other  new 
tithes,  as  wood,  hops,  &c.  Robinson 
v.  Brooke,  471. —  Vide  Parson  and 
'Vicar. 


CornposUiofi. 

4.  In  tffover  and  conversion  for  a  lamb 
and  a  sheaf  of  wheat,  a  special  ver- 
dict was  found,  that  between  the 
years  1^16  and  1261,  there  w%g  a 
composition  between  the  abbot  and 
convent  of  the  abbey  of  FoiintainSf 
of  the  cisterti^  order,  and  the  pre- 
bendary of  StudUy,  of  which  pre- 
bend tiie  abbot  and  convent  were 
seised;  that  the  abbot  and  convent 
should  he  for  evfer  fVee  from  the  pay- 
ment of  tithes  of  their  hands  wnich 
they  tilled  with  their  own  lands  with* 
in  a  certain  grange  within  the  said 
prebend,  akid  that  they  should  pay 
tithes  for  all  lands  out  of  the  said 
grange ;  aind  that  the  abbot  and  con- 
vent should  pay  annually  to  the  pre- 
bendary  ana    his    successors    five 

5.  It  was  fVn^er  ibund,  that  in  1859 
th^  was  tnt^her  con^sttion^  redit- 
ing  the  fbrtner ;  but  it  was  not  fi>and 
that  this  was  confirmed  by  the  patron 

.  an4  prdiiuury>  by  Fbich  ^e  ^preiiepjjr; 
aryiind  l^is  ^ccessors,  .^e:^.  if^rji9,to 
have  their  election  yearly,  eHh^  to 
receive  tithes  in  Iqnd,  of  corn  and 
'  grain  arising  within  tlie  placfiis  af<(^ 
,  said, '  as  #ell  of  lands  m  thl«  httids 
of  the  abbot ;  and  coovi^ht,  as'ifa'  the 
hknd^  and  maiftutmjpe  of  l^^if  te- 
rtatot^r^^to  ^^belve^ivetiiliiti,  iftc, 
so  9^  suoh  eleptmi.ivere  nQti$fd<|f 
thoabbo^  &o.;\an4/iar  !^M>se y^rs 
in  wbic^  :|J^  prebendeiry  .^Ivoiild 
cl^iiPse.  tO;  receive.  ititbfSr  the.  f$ve 
marks  wereoot  ito  be  paid.  ;  . 

6.  It  was  thei^  ibdnd,  tHdt  the  p(nMss- 
sions  of  the  abber  came  to  die^er'dwn 
by  31 H.  8.,  and  that  at  the  time  of  the 
trover,  &c.  the  defendants  were  pro- 
prietors of  the  landSy  &c. :  and  that 
the  plaintiiF  was  seized  in  fee  of  the 
prebend ;.  and  .that,  a  }ainb..fHid  ihei^ 
w^re  then  renovfcait.  i^poa  .ihf»  J^nds. 

7.  The  Court  of  Exdiequer  held,  Hhat 
the  second  composijt,ftqp  di4;iiaia^e.«^ 

.  ,  the  successors  of  thp  ^ipe\fme^y ; 
and  that  thefjefore  the  abbp^  waa 
not  bo>md'  by  it;  that  the  pow«r  of 
election  was  gone ;  and  therefore 
the  first  composition  shonM  siad^ 
pMd  t^ras  in  proprifs  maMius^knd 
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that  for  the  others,  tithes  in  kind 
might  be  taken,  as  before.  IngUfy 
V.  WywU,  516. 

8.  Forty  pounds  per  annum  in  lieu  of 
tithes,  orderea  by  a  decree  in  the 
time  of  Car.  1.,  to  be  paid  out  of  par- 
ticular lands  to  the  vicar,  were  esta- 
blished by  a  decree  of  the  Exche- 
quer, 12  G.  I.,  and  a  coramission 
issued  to  apportion  the  payment 
among  the  different  land  owners. 
CuthMTt  V.  fVataiood  and  others, 
666. 

9.  A  parol  agreement  of  a  parson  with 
a  parishioner,  to  retain  his  tithes  for 

'  imtee  years,  is  good.  KeddingtoH  v. 
Adamson,  611  • 

Ift  A  composition  between  the  incum- 
betK  and  his  parishioners,  determines 
on  his  deatii ;  and  the  successor  is 
not  bound  to  give  notice  of  his  in- 
tention to  have  the  tithes  in  kind. 
Brown  v.  Barha,   1001.— See   Ap- 

■   portionment.  ' 

1 1.  But  if  the  successor,  on  coming  to 
the  living,  acc^  the  composition, 
that  will  amount  to  a  confirmation, 
and  then  he  mustgivc  notice.  Id.  Hid. 

13.  An  agreement  by  deed  between  the 
vicar  and  the  patron,  with  the  con- 
sent of  the  ordinary,  and  the  inha- 
bitants of  n  vill  within  the  parish,  to 
pay  6l.  in  lieu  of  all  tithes  arising 
within  the  vill,  though  acquiesced  in 
for  100  years,  is  not  binding  on  the 
successor  of  the  vicar.  Lloi/d  v. 
Mortitncr  and  Kirkman,  lOGO. 

13.  An  agreement  for  the  acceptance 
of  land  in  lieu  of  tithes,  though  sanc- 
tioned by  the  concurrence  of  all  par- 
ties interested,  and  confirmed  by  a 
decree  in  equity,  is  not  binding  on 
the  succccdmg  incumbent.  Jones  v. 
Snow,  1199. 

1\,  Wlierc  a  bill  is  filed  for  a  composi- 
tion of  HO  much  in  the  pound,  accord- 
ing to  the  rent  of  the  lands,  the  ac- 
count is  consequential  to  the  disco- 
very, as  well  as  in  the  case  of  tithes 
in  kind.     Worraliv.  NtchtMs,  1302. 
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15.  Where  a  parson  eatered  into  a 
written  agreement  with  his  parish- 
ioners to  compound  for  their  tithe* 
for  three  years,  and  after  the  expira- 
tion of  the  three  years,  tM>Dtinued  l« 
take  the  composition  for  aeverat 
years ;  it  was  held,  that  notice  given 
only  three  weeks  before  hop-picking 
time,  that  he  should  take  the  tithe* 
in  kind,  was  not  sufficient.  ReyniU 
v.  Rogers,  612— Q.  What  is  sufficient 
notice  P—riiie  Hilton  v.  Heath,  845. 
Fdl  V.  Wilson,  1651.  Leeek  v. 
BaiUy,\1U. 

16.  Notice  given  in  the  month  of  Ja- 
ntiary  is  not  sufficient  to  determine  s 
composition  running  from  Michaelmai 
to  Michaelmas,  so  as  to  intitle  tlie 
parson  to  tithes  in  kind  for  the  cur- 
rent year.     IVaher  v.  Flint,  985. 

17-  A  notice  on  the  8th  of  Stj)lewiber 
is  not  sufficient  to  determine  a  com- 
position for  tithes  from  jear  to  year, 
the  year  commencing  tbe  29di  of 
September  following.  Adams  v.  Wal- 
ler, 1204.. 

18.  Where  a  composition  is  payable  at 
Christmas,  notice  any  time  befort 
Christinas,  for  the  succeeding  year,  is 
sufficient.     Glass  v.  CaldwaR,  lOStt 

19.  The  Lord  Chancellor  seemed  to 
think  that  the  rule  between  landlord 
and  tenant,  ought  to  be  adopted  with 
respect  to  notice  ofthcdeteiminatian 
of  a  composition.  Bishop  v.  Chichestfr, 
1323. 

20.  A  defendant  may  object  to  want  of 
suHicicnt  notice  to  determine  a  con- 
position,  though  he  insist  upon  it  also 
as  a  modus.  Bishop  v.  Chichater, 
1 322.—  Q.  Atk^s  v.  Lord  Wilioaghhi 
de  Broke,  1 4 12.  Vide  Leeii  t. 
Bailey,  1911.  Bower  v.  Mam, 
1914. 

21.  If  a  composition  for  tithes  bemade 
by  A.  as  proprietor,  and  he  lease  them 
to  B.,  whose  interest  is  afterwsnU 
put  an  end  to  by  A.  before  any  atter*- 
ation  is  made  in  the  composition, 
A.  cannot  determine  it  witnout  ox 
months'  notice.  Wuburd  v.  Tvck, 
Sfc.  1517. 
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22*  A  notice  too  late  to  determine  a 
composition  from  year  to  year,  will 
not  serve  for  the  succeeding  year. 
Bishop  V.  Chichester^  1321. 

23.  A  composition  of  20f.  yearly  out 
of  the  pro6ts  of  T.  manor,  in  lieu  of 
tithes  of  T.  park,  is  good.  Satobridge 
y.BentoTiy  1897. —  Vide  Agreement. 

24.  Where  a  composition  had  been 
long  paid  by  the  farmer,  and  two 
years  before  the  action  on  the  sta- 
tute for  not  setting  out  tithes,  the 
vicar,  in  conversation,  demanded  his 
tithes  vicarialf  upon  which  the  annual 
composition  was  tendered,  and  re- 
fused without  any  reason  assigned : 
Held,  this  was  not  good  evidence  of 
a  notice  to  determine  a  composition. 
Fell  V.  Wilson^  1651.     See  Practice. 

25.  A  composition  for  tithes  is  a  per- 
sonal demand,  and  not  a  lien  on  the 
land.     Dickinson  v.  Smith,  1906. 

26.  Notice  to  deternjinc  a  composition 
must  be  reasonable ;  six  months  is 
the  shortest.     Leech  v.  Bailey^  191 1. 

27*  A  parol  notice  of  that  extent  will 
be  good.     Id,  ibid. 


Covipositio7ij  Real. 

1.  An  ancient  composition  with  the 
consent  of  the  patron  and  ordinary, 
before  the  13  EL  c.  10.,  would  bind 
the  parson.     Per  Holtj  591. 

2.  But  a  composition  made  since  that 
statute  is  void.     Per  eund.  ibid, 

3.  A  composition  time  out  of  mind,  is 
a  modus.    Per  eund.  ibid. 

4.  A  modus  is  a  real  composition  :  it  is 
allowed  both  by  the  canon  and  civil 
laws;  it  is  founded  on  an  agreement; 
it  must  have  been  contained  in  some 
instrument ;  and  if  that  be  lost,  the 
parties  are  allowed  to  prescribe.  Per 
J.  Fortescue,  6S9.  Fi*  690.  —  Yet  it 
is  said,  that  evidence  of  a  modus  will 
not  support  the  allegation  of  a  real 
composition.  Robinson  v.  Appleton, 
1101. 

h  The  only  difference  between  a  mo' 


ConiposUion  Real. 

dus  and  composition  is  said  to  be, 
that  the  first  is  time  out  of  mind,  and 
the  last,  only  a  late  agreement.  Ben* 
son  V.  Watkinsy  612.  Vide  Ekins  v. 
Dormer,  801. 

6.  The  distinction  between  a  modus  and 
composition  real,  taken  to  be  settled. 
Per  Lord  Manffidd,  1122. 

7.  A  composition  real  cannot  be  esta- 
blished without  shewing  the  deed  by 
which  it  was  created,  or  proving  its 
existence.  Heathcote  v.  Mainwaringy 

1345.  Vide  Satobridge  v.BentontlS97. 
Chatfield  v.  Fryer,  1724. 

8.  Whether  a  grant  before  the  disabling 
statute  may  be  presumed  to  prove  a 
real  composition.  Franklin  v.  HolmeSf 
1230,  1231. 

9.  The  difference  between  a  modus 
dedmandit  and  a  composition  real, 
seems  to  be  this ;  that  a  modus  must 
be  supposed  to  have  existed  be- 
yond time  of  memory,  and  nothing 
but  immemorial  usage  is  required  to 
prove  it ;  whereas  a  composition  real 
must  have  commenced  within  time 
of  memory,  and  its  commencement 
must  be  shewn.  Satobridge  v.  Ben- 
ton, 1397. 

10.  Yet  tlie  actual  deeds  under  which 
the  comporition  took  place,  need  not 
be  shewn.     Id.  ibid, 

11.  The  consent  of  the  ordinary  to  a 
composition  real  may  be  presumed 
from  length  of  time.     Id.  und, 

12.  And  where  it  appeared  that  king 
Ed.  3.  entered  into  a  composition 
real  as  owner  of  the  land,  and  as 
patron  of  the  church,  it  was  held, 
that  he  might  also  be  presumed  to 
have  taken  upon  himself  to  act  as 
supreme  ordinary.     Id.  ibid. 

13.  The  hay  of  three  acres  of  a  mea- 
dow is  a  good  composition  real,  in 
lieu  of  tithes  of  a  park,  and  the  de- 
mesnes of  a  manor  of  neariv  five 
hundred  acres.  Gouge  v.  Clarke,  670. 

14.  To  support  the  defence  of  compo- 
sition real,  the  deed  creating  it  must 
be  shewn,  or  evidence  given  that  it 
has  existed.  fVard  v.  Shepherd^  1795. 
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Composition  Real. 

.  BeMnOt  Y.  Sk^gtoH,  1826.  Est^ 
court  ▼.  Kingscote,  1909.     Cha^ieid 

V.  Frvery  1725. 

•  •  ^ »  ■,  •^ 

i&.  lf\$he  d^i«9Dce  of  compositioa  real 
be  set  up,  it  cannot  afterwards  be 
relied  on  as  a  modus*    Id.  ibid. 

.  ]^$»  A  Qompositum  real  or  grant  of 

'. :  ^tiUies'jnaae  by  a  vicar  to  the  lord  of  a 

loaDor,  in  consideration  of  his  send- 

\l  img  a  priest  to  officiate  in  a  chapel 

V  previous  to  stat.  32  Hen.  8.  c  7«>  and 

'^'supported  by  evidence  of  constant 

^  perception  and  compliance  with  the 

conditions  on  which  it  was  made, 

Md  iralid.     Ridley  r.  Storey^  1904*. 

^Vt.  1^0  support  a  composition  real, 
evidence  must  be  given  clearly  to 
distingaish  it  from    a   prescriptive 

:  payment.    Hama  r.  Swaine^  ISiS. 


'  ConsotidatiofU 

h .  Qjefendants  majr  move  to  consolidate 

;  .several  tithe  sui^  on  affidavit  that 

!.they  do  not  defend  by  subscription. 

%  Reference  whether  several  titho 
pauses  should  be  consolidated,  not, 

.  ot  course,  before  answer.  KeighUy 
v.  Brwny  1649. 

d«  Motion  to  consolidate  tithe  causes 
where  the  same  party  was  plaintiff  in 
>  aiae  other  causes,  refused.   Foreman 
V.  Blake  and  other Sy  1929. 

4<.  Motion  to  consolidate. causes  where 

'  ibe  same,  parties  were  plai ntiffs  against 

six  different  defendants,  refused ;  nor 

would  the  Court  order,  that  the  pro- 

-  ceedings  in  all  the  suits  but  one 
ahould  be  staid,  that  all  might  be 
determined  by  the  decision  of  that 
one.  Foreman  and  Hatch  v.  South- 
toood,  1969. 


ContribiUion. 

A  demurrer  will  lie  to  a  bill  calling 
on  the  defendants  to  discover,  whe- 
ther they  have  not  entered  into  an 
agreement  to  contribute  to  the  joint 

.  tltfcnce.    Oliver  v.  BakewcUy  1381. 


Corpmkttion. 

hx  a  suit  by  a  corpoiMion  0ole»  he 
should  be  named  by  his  Christian 
name ;  but,  by  a  corporation  aggre- 
gate, the  head  need  -  not  be  nased, 
127 —  And  Carter  v.  CrumaaeU.  Ibid. 
in  .the  notes. — And  Vide  Blackburn 
V.  Jepson^  1661.;  and  title.  Bill  for 
Tithes.  . 


^f . 


Costs^ 


■•» 


<  .1 


1.  In  a  bill  for  tithes  againat ,  two, 
though  the  defendants  make  severd 
defence,  if  there  be  a  decree  ag^nst 
both,  yet  the  costs  shall  not  l>e  sepa- 
rated. Pool  V.  Draper  and  OsiorUf 
560.    Vide  IM^ y.Maehoata,  m. 

2.  Where  a  plaintiff  brought  |Ewa>ini 
against  two  defendants,  and  eadb  of 
the  latter  set  up  the  same  mo^tix,  ^rhidk 
on  trial  was  estabh'shedp  bothMllffw^ 
dismissed  with  costs.  -  Qdey  ¥.,  #S- 
liamson. —  Savee  v.  Seller^  IISS.* ' 

3.  Where  the  defendant  to  a' iill^ 
establish  a  modus^  declines  tiyitig;  its 
validity  at  law,  whether  he  be  enti- 
tled to  his  costs?  Q.  Ckeveiyf.ffy- 
nastony  1268. 

4.  On  a  bill  to  establisb  a  mod»$%  if  the 
defendant  decline  an  issue,  he  wiM  be 
allowed  his  costs.    Andertgrn  ▼•  J9a- 

viesy  1268. 


5.  On  a  bill  to  establisb  a  wnduei  the 
defendant  is  intitled  to  his  costs>  if 
he  admit  the  modus*  Bemers  v.  Hil- 

letiy  871. 

« 

6.  Where  the  plaintiff  sued  for  t&ir- 
teen  different  sorts  of  tithes,  and 
proved  only  one  species  due,  and  did 
not  abridge  his  demand  by  his  repli- 
cation, the  Court  (too  hastily}  de- 
creed costs  generally  to  the  piaintiC 
Smith  V.  Morgan,  740. 

7.  Where  a  modus  was  tetabiiAed  by 
two  verdicts,  on  issues  directed  by 
the  court  of  Chancery,  the  chancellor 
decreed  costs  to  the  plaintiff  only  at 
law;  but  not  in  equity.  Gifton  y. 
Orchard,  746. 

8.  Tlie  defendant  having  insisted  on  a 
modus  in  his  answer,  moved  for  have 
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to  Mjr  up  Che  atit$n,  and  thst  the 
'  plitttiff  might  proceed  xt  hii  peril : 
the  Coart  refuied  the  application, 
bnt  afterwards  conaidered  this  ten- 
der in  the  costs.  Dean  and  0tapUr 
ofBriitol  V.  DvmntitAoTpe,  1996. 

9>  Ai  to  part  of  a  demand  fw  tithesi 
tile  defendant  bj  answer,  tendered 
lot.,  with  coMs  to  the  time  of  the 
answer  t  after  a  trial  at  law  as  to  the 
other  part,  the  Court  dismissed  the 
wbole  bill,  except  as  to  the  lOL; 
and  directed,  that  firom  the  time  of 
the  tender,  the  plaintiff  should  pav 
the  subsequent  costs  to  the  derend- 
an^  Ac.    MatOK  t.  Walton,  611. 

lU  Tender  mast  be  beiore,  as  w«tl  as 
by  answer,  in  order  to  save  the.  de- 
fcndant  liia  eoata.  Anm.  mi-  — 
Qae». 

11.  TtederadinittAd  after  «Hw«.  The 
Bitkop  ^  Sxter  v.  TrpitAard  mid 
other;  696. 

13.  Wbere  the  auccessor  of  a  parson 
accepts  a  compnition  .made  bv  his 
predecessor,  and  afterwards  fife*  a 
bill  for  tithes  in  kind,  without  notice, 
the  occupier  making  a  tender,  before 
the  commencement  of  the  suit,  and 
resting  his  defence  on  tliM  aofwer, 
iuA\  not  be  Uable  to  oosta ;  bM  In 
most  cBiea  AtX\  rMclve  obstfti  Brawn 
V.  Barlom,  1001. 

19.  Where  the  plaintiff  submitted  to  a 
demurrer,  ana  then  amended  his  bill ; 
but  before  the  amendment  the  de- 
fendant tendered  the  tithes ;  the 
Court  decreed  the  money  tendered, 
but  made  the  plwntiff  pay  the  costs 
of  suit.    Henmngv,wmu,S^. 

li.  Where  the  defendant  alleges  a  ten- 
d^,  if,  on  taking  the  account,'  the 
'mm  due  exceed  tbe  sum  tendered, 
coats  ought  to  follow.  WomU  v. 
NiAiMt,  1308. 

IS.  On  a  blli  for  tithes,  the  defendant 
having  answered  and  admitted  |he 
plaintiff's  right  to  tithcft,  and  stated 
what  he  alleges  to  be  due  from  him, 
raa^  move,  at  of  course,  that  the 
plamtiff  may  accept  what  is  so  due, 
vith  cDsU  to  that  time,  or  proceed 
Vox.  IV. 


Oais. 


IForr 


Fryer 


at  the  peril  of  coab.  Parker  t.  7*iir- 
mer'usa. 

16.  But  he  cannot  make  audi  laOtioa 
till  answw  pot  in.    HwB  r.  AfaiAms, 

17.  And  If  the  defendant  admjit  tiie 
rlghi-  to  some  »urt  of  the  UlS^ 
clannnf,  and  reant  Hnbtber.' liA- Vill 
not 'be  peni>itt«d  to  m^  ititd' liAirt 
the  nlqe  of  what  he  adln[tB,-witlibut 

If  mg  the  vkde  coats  then  incomd* 
^orraUy.M3ler,  1436. 

18.  On  a  bill  of  experimenti  if  the 
ilaintiff  fail,   he  must   par;  «a«ti. 

SnfM,tS56. 1367.   Vtif  Nim 
■    19. 

19.  Isanea  to  try  wiadm$u  having  been 
directed  and  withdrmn  by  tiu  ptf  in- 
ti^  the  modutei  were  taken  pro  am- 

fetto,  and  the  bill  was  dismissed  with 
costs.    OnimUaisrfT.Ctoii^,  1657. 

90.  Issues  being  directed  on  a  bill  fSr 
tithes,  die  parties  wer^  allt>wtf&  tNa 
colli  6f 'diOM  -finind'  Mr  tbi^"knd 

-ordered  to  pn'-the  (Mctiof^ibM 
found  i^aimtthem.  -  Vr^eok  f.^Ani- 
Mtt>1756. 

91.  Where  a  general  de<n«e  for  edits 
had  been  made,  anyone  of  peVMal 
co-defendants  survived  the  rcM,  the 
Court  rofuaad  to  order,  the  caiti  ■& 
be  apportioned  lo  ai  tO'  reli«v«'lhc 
survivor,  from  tiia  cSeot  of  luek^le- 
cree.    Mkkd  v.  Bidia^,  I78S. 


witnesses,  whose  tesffmonyis  ii 
misiibte,  as  being  occoplen  of -land 
within  thejparish,  the  Court  wilt  give 
the  plaintiff  his  coats  of  the  rejeeied 
'  depositionB,  independently  of 'the 
result  of  the  cause.  ¥etck  v.'Dal- 
ton,  18B7.   >  ■ 

!3.  CoBts  of  a  motion  in  equity  are 
given  when  a  finding  at  law  is  con- 
firmed.   White.  V.  l^uif,  L9Sa 

'A.  An  impropriator,  not  an  occupier, 
made  a  party  to  a  bill,  is  notlulbto 
to  costs  on  a  decree  in  favour  of  tiie 
plaintiff  (a  vicar)  generally-  not-  ii 
tie  in  a  case  where,  in  consequence 
of  the  occupier*  having  gel  i»r%de- 
3F 
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Costs. 


jfence  of  payment  of  lonit  of  the 
titlieB  demanded  to  him,  he  is  made 
S  defendant  by  amendment,  and  as- 

I  mts  upon  the  record  his  title  to  re- 
live the  tithes  so  alleged  to  have 
been  paid  to  him ;  if  the  party  so 
improperly  made  a  defendant,  put 
the  plaintiff  to  outecaiBBry  expence, 
:the  Court  will  order  him  to  pay  costs. 
POtA  V.  Dalttm,  1938. 

26.  A  vicar  claimed  fVom  occupiers 

•  great  tithes,  and  bad  by  his  bill 
made   the   rector,  fail   lessees,  and 

.  Aar  sub-tesseee,  defendaots.  The 
rector  and  his  lenees  insisted  on 
tbeir  title,  and  examined  witnesses ; 
and  the  Court  decreed  an  account 
of  certain  tithes  against  the  occu- 
piers, and  issues  to  try  modutet,  and 
whether  the  great  titnes  in  question 
Itelonged  to  the  rector  or  vicar.  TTie 

'  reqtor  accepted  the  last  issue,  and 
went  to  trial.  Tlie  plaintiff  (in 
<«quity)  fuled  in  the  issues  on  the 
mhdutet  with  the  occupiers,  and  suc- 
ceeded on  the  issue  tried  with  the 
rector  as  to  the  great  tithes  claimed. 
The  cause  coming  on  to  be  heard  on 
the  pottea  for  further  directiotts,  it 
was  ordered  that  the  plaintiff  (in 
equity)  should  pay  the  defendants 
the  costs  of  the  issues  in  which  he 
failed ;  and  decreed,  that  the  defend* 
ants,  the  rector,  and  his  lesieei, 
should  pay  the  plaintiff  (in  equity) 
the  costs  arising  fVom  the  interroga- 
tories and  depositions  and  otherwise, 
occasioned  by  the  commiaions  issued 
by  the  rector  for  the  examination  of 
witnesses,  to  be  taxed,  and  the  costs 
of  the  issues  at  law,  and  the  subse- 

•  quent  proceedings  thereon :  the  les- 
sees were  decreed  also  to  pay  the 
plaintiff  the  costs  incurred  by  the 
plaintiff  in  executing  a  coramiBBi~~ 
for  the  examination  of  witneHsea 
their  parts,  the  sub-lessee  not  having 
examined  witnesses,  nor  taken  any 
step  to  put  the  plaintiff  to  unneces- 
sary expence,  his  costs  to  be  paid. 
Leathet  v.  Newitt,  1964. 

26.  TTie  Court  of  Exchequer  never  di- 
rects costs  ordered  to  be  paid,  to  be 
taxed  as  between  attorney  and  client. 

H.ibid. 


27.  Costs  in  equity  will  not  be  eiwn 
to  a  plaintiff  in  a  bill  to  ertabElfa  a 
MoaJw,  where  a  verdict  has  been 
found  in  favour  of  the  moAu  ob  an 
issue  directed  In  the  original  nuL 
MordU  v.  CfngM»t  8055. 

28.  StmiU.  That  under  8  &  S  If-  3. 
ell.  S.S.  (which  gives  the  plaintiff 
costs  in  c^taln  cases  in  actions  for 
treble  value  of  tithes,)  the  ^awtiff 
is  only  entitled  to  such  tSla  plea 
pleaded,  or  demurrer  jpiued.    B^ 

V.  Hodgent,  soea 

Curaie. 

1.  A  curate,  though  appointed  for  life 
by  the  vicor,  is  remova^e  at  plea- 
sure, and  therefore  cannot  sue  for 
tithes,  though  empowered  so  to  do 
by  the  instrument  of  his  s^tpinnt- 
ment.    Prict  v.  iVnlf,  677. 

2.  But  held,  that  a  curate  may  hold 
tithes.  TMtfeWoAfe  v.  HtrnpArtg, 
ISM.  1»7. 


Custom. 

1.  Customs,  where  denied,  are  not  et- 
blished  without  a  trial  at  law.  Bo- 
bituon  V.  Barrow^,  1173. 

2.  A  bill  to  establish  certain  customs 
of  tithing  was  dismissed,  because  it 
had  never  been  tried  at  law,  whe- 
ther there  were  such  customs  ot 
not.  — 436. 

S.  A  custom  creatine  an  inheritanoe, 
cannot  be  wuved  by  matter  ni  put. 
NoweU  V.  Hula,  lS7a 

4.  An  established  custom  cannot  be  i£- 
fected  by  a  modem  temporary  inter. 
ruption.    Id.  ibid, 

5.  A  ciiBtom  that  the  Iambs  of  aeveral 
owners  shall  be  counted  together, 
and  the  tenth  lamb  taken  for  thbe, 
is  an  unreasonable  custom.  B^tktr 
V.  Cocker,  385. 

6.  A  custom  that  persons  occnpying 
meadow  or  pasture  land  in  the  pa- 
rish, but  no$  reiiding  in  it,  shall  pay 
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Custom. 


iOd.  an  acre  yearly,  and  so  in  pro- 
portion for  a  leu  qutntity,  in  lieu  of 
all  tithes  anting  oil  such  land,  U 
good.     Samom  v.  Shaw,  806. 

1,  A  custom  for  ever;^  houieholder  in- 
habitant within  the  pariah,  to  pay  2d. 
at  Salter,  by  the  name  of  hearth  til- 

'  ver,  garden  tUver,  ikot  and  toaxen 
tUver,  in  Hatisfaction  of  the  tithe  of 
the  produce  of  any  garden,  yard,  or 
orchard,  occupiea  in  the  parish  by 
Buch  householder  inhabitant,  and  of 
all  wood^  cuttings,  and  loppings, 
cut  in  the  year  upon  the  land  in  the 
parish,  in  his  occupation;  and  also 
of  agistment  tithe,  is  good.  Bennett 
V.  Read,  1272. 

8.  A  custom  f<n-  evenr  person  resident, 
and  occupying  land  within  the  parish 
to  pay  So.  for  every  sheep  sold  or 
sent  out  of  the  parish,  after  old  Can- 
dUmat  day,  and  before  sheariiig  time, 
in  1-eu  a£  the  tithes  for  such  sheep, 
is  good.    Id.  ibid. 

9.  Where  a  large  common  extended 
itself  into  several  parishes,  a  cilstom 
that  the  owners  of  cattle  fed  upon 
the  common,  should  pay  the  titnes 
of  such  feeding  to  the  parson  of  the 
parish  where  they  respectively  lived, 
and  not  to  the  parson  of  that  parish 
in  which  the  cattle  occasionally  fed; 
was  held  to  be  a  good  custom. 
MicUehurgh  v.  Critp,  604. 

10-  A  custom  that  the  occupiers  of  an* 
cient  messuages  in  the  parishes  of 
Thorn,  Fithlahe,  or  anv  other  parish 
lying  within  the  parian  of  Hatfield, 
shall  |:^  the  tithes  arising  from 
North  T%om  consnon  and  other 
waste  lands  appurtenant  to  their  said 
messuages,  to  the  rector  or  vicar  of 
the  parish  in  which  the  ancient 
messuage  is  situated,  and  not  to 
the  rector  or  vicar  of  the  parish 
in  which  the  right  of  common  was 

'.  enjoyed,  b  gom.  Etherington  v. 
Htuit,  1598. 

II.  A  custom  to  pay  9d.  a  mower  or 
man's  math  in  lieu  of  tithe  hay,  is 
bad.    SomerviHe  r.  ffiit,  671. 

Is.  So  a  custom  dmt  the  vicar  should 

'  take  every  tenth  meal,  or  mOming 


Chisiom. 


arid  night's  imlk,  from  all  mflch 
cows  in  the  parish  from  their  first 
going  upon  the  commoii,  wbicfl  batt' 
pened  usually  on  the  Sd.  of  May,  va 
lieu  of  all  titne  milk.  SomeroHie  and 
Witi,  671. 
IS.  A  custom  that  after  gnus  is  put 
into  cocks,  the  owners  not  to  rake 
toother  the  grass  round  tbeni,  is 
void,     Staag^m  v.  Hide,  566. 

14.  A  custom  to  discharge  the  latter- 
mowth  Of  cldver  graSs  from  tltfae,  in 
consideration  of  the  parisbteAer's 
making  the  first  mowth  mto  grass  of 
equal  cocks  at  his  own  expene^  and 
setting  out  the  teil^  coct,  is  good. 
Durran  v.  Booty,  578 — Vide  Wood 
T.  Harriton,  97S. 

15.  A  custom  to  tiAi  lambs  ofa  Si. 
Mark't  day,  was  held  unreasonable. 
Crvfiv.mahe^BSO.    Fide  Lamb*; 

16.  A  custom  to  pay  'Sd.  far  mery 
lamb  yeaned  and  sold  before  ^ 
Marl^M  day,  and  to  pay  tithes  in  kiAd 
for  so  many  as  wer4  not  sold  b^r€ 
that  day,  i>  bwL    Layfield  v.  Rilici^ 

17.  A  custom  to  pay  between  Sd 
Mark'6  day  and  All  Satntt'  day,  'the 
tenth  ordinary  cheese,  or  t^th  dk/a 
milk  once  skimmed  and  ma'dtf  mta 
cheese,  in  full  for  coto  '  vh^, '  the 
cheese  to  be  collected  when  stlB^ 
or  every  fortnight  or  three  w'eeks, 
is  toid.    Litter  v.  Foy,  579. 

18.  A  custom  of  tithing  com  by  throw- 
ing nine  sheaves  iii,to  the  owner's 
cart,  and  leaving  the  tenth  for  the 
paTSon,  without  previously  setting 
out  the  tenth,  is  bad.  Boughton  v. 
Wright,  658. 

19.  A  custom  to  set  out  the  tittles  of 
com  In  sticks  of  twelve  sheaves,  or 
stitches  of  ten  sheaves,  and  to  pay 
no  tithes  for  the  odd  number  of 
sheaves  under  ten,  is  void.  Tremu 
V.  Bond,  565. 

SO.  A  customary  payment  fof  the 
tithes  of  one  thing,  will  hot  discharge 
the  tithes  df  another  tbiii^;   as  a 

Iiayment  for  cows  having  calves,  in 
ieu  of  tithe  for  all  cows  and  caHett 
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■nd  berbsge  and  pasture  of  lands. 

.    Moviga  \SBriggt,  561.. 

^Xi  A  custran  to  psjr  different  suras 
"tot  ftve-cows  having;  calves,  six  cows 

'  having  calve*,  and  ten  cows  having 
ealvea,  in  satisfaction  of  all  tithes  of 
cows  and  calves,  is  void ;  because 
BO  jiayment  for  any  inteimediate 
number  be tweeo  six  and  ten,  nor 
when  the  number  exceeds  ten. 
Morton  v.  Briggs,  561. 

Se.  whether  a  cuMom  to  take  every 
■  tCDtb  basket  of  the  first  cutting  of 
-  voad  in  discharge  ef  tke  tidie  of 
'  ths  feoond  cutting  be  .good,  tn  con- 
'.>iderBtio&«f  thatrouble  and  expeace 
<  of  ,OUltiTatin|  and  gatheriag  it  r  Q. 
Andrmi  v.  Lane,  47S. 

S3.  But  to  make  the  first  vesture  into 

.    Iiay,  and  pay  the  teotk  cock  in  satis- 

bction  N  the  tithe  of  such  first  ves- 

»ure,  and  of  the  aftermath,  is  good. 

Jfe^mon  v.  A^rey,  VJi.  in  noUt. 

■$th.'.^--modiu  was  pleaded  of  4dL'for 

>tt  CTrffryfcarrtsi  iktep  and  dry  beast ;  a 

■4  Mf<>penny'.for  every  sheep  sold  after 

CandUmati  a  third  of  the  woai  of 

^^all  sheep  broushtin  after  Candlmuu; 

'  and  that  no  tiUie  is  dae  for  coppice 

JtUd'hedgc  row  used  in  husbandry: 

"Ae  Court  declared  the  said  customs 

"to  be  unreasonable;    and   decreed 

''  the  tithes  oF  coppice  wood,  hedge 

fews,  and  toppings,  sheep  unshorn, 

"    drv   cattle,   wool,   milk,   lamb,  and 

'  calves,  to  he  paid  in  kind.     Tumer 

V.  Weedon,  524. 

■25."  A  custom  to  pay  W.  a  hogshead  of 
cyder  in  lieu  of  all  tithe  apples,  and 
Other  orchard  itvit,  is  joid.     Edger- 

.    ton  V.  Foliett,  535. 

S6.  A  custom  to  pay  one  pig,  where 
the  number  farrowed  is  seven,  and 
does  not  exceed  ten;  and  to  pay 
'  nothing,  where  the  number  is  under 
seven,  is  good.  Mantell  v.  Paiite, 
1504. 

S7'  A  custom  throughout  the  parisl) 

.   ta  take  the  eleventh  shock  of  wheat, 

the  fanner  being  used  to  put  the 

.  sheaves  into  shocks  and  open  them 

3  .in  bad  .weather  to  tiry  tlient,  held 


Cuttvm., 


good. —  A  custom  to  Uka  tbe  ele- 
venth  cock  of  barley,  the  ftnner 
opening  them  in  bad  weather,  held 
bad  :  so  of  vetches  and  peas.  Sm^ 
V.  Samhrooi,  1707. 

28.  A  custom  for  the  farmer  to  pay 
the  eleventh  part,  or  thoci,  or  hit- 
looi,  ID  consideration  of  his  Jiattock- 
ing  his  wheat,  is  good  and  well  laid, 
.alUraugh  in  the  alternative.  I'he 
additional  labour  bestowed  to  sup- 
port such  a  custom,  need  not  be  an 
equivalent.  The  same  custom  as  to 
barley,  "  or  if  oaly  set  out  in  cocks, 
the  tenth  part,"  is  good.  CaU«rxe 
V.  HvgAet,  1810. 

39>  A  custom  that  calves  in  kind  are 
to  be  ddivered  at  the  will  of  tbe 
owner,  after  they  be  three  weeks 
old,  and  at  such  time  of  the  year  as 
the  omier  thisiks  best  to  spare  tbcm, 
not  hindering  his  breed;  aod  tf  the 
parson  delay  fetohlag,  to  pay  fer  the 
keeping,  bad.  Jenmioti  v-  Rogdim, 
W8,  ,  , 
Sa  A  custOM  dMtt  titfM  laaabs  shenld 
:  be  d«£vered  Ae  first  «f  Mmf,  and 
that  ^  any  feraoo  have  .undc*  aaveo 
lambs  he  is  to  pay  for  every  lamb  a 
halfpenny,  and  if  seven  lanabs  and 
undei  ten, one  Iambi  and  tO'be  al- 
lowed for  every  Iamb  short  often,  a 
halfpenny,  and  so  likewise  for  any 
odd  nuiober,  and  the  lambs  -falling 
after  the  first  of  May  are  to  be  kept 
until  a  month  old,  and  if  longer  the 
keeping  to  be  paid  for,  bad  for  un- 
certainty. A  custom  that  pigs  should 
be  delivered  at  the  will  of  the  owner, 
after  they  be  nine  days  old,  and  that 
if  the  parson  delay  the  fetchin| 
thereof,  he  should  pay  for  the  keep- 
ing, bad.  A  custom  that  geese 
sl^ould  be  delivered  in  kind  before 
Midsummer,  and  that  if  any  person 
has  seven,  be  should  pay  one  half- 
penny for  each,  and  if  seven  and  un- 
der ten,  he  should  be  allowed  for 
them  that  want  of  ten,  onehalipenny 
each,  and  so  for  an  odd  number, 
good.  A  custom  with  respect  to 
wool,  that  the  parson  should  have 
the  tenth  stone  or  pound  presently 
after  clipping,  and  that  anjt  pewm 
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selliae  aheep  oat  (rf  lh«  paririi  after 
CatuUemat  am,  and  befme  clipping, 
■hould  Qerertheleii  p^  \d.  for  the 
wool,  good.  A  ciutoni  that  of  rape 
seed  the  teuth  bushel  should  be  ren- 
dered ready  dressed,  the  parson  al- 
lowins  for  the  dreseinglif. per  bushel, 
bad,  for  uncertaint];,  it  not  being 
stated  what  was  to  be  rendered  for  a 
less  quantity  than  a  bushel.  Q^iery, 
whether  a  custom  to  render  the 
tenth  tree  felled,  is'  a  payment  in 
kind  for  wood  ?  JeniintOH  t.  Boj/t' 
ton,  1878. 
SI.  A  custom  that  the  ownet  should 
take  the  two  best  lambs  out  of  every 
ten,  and  tlie  parson  the  next  best  for 
his  tithe,  held  bad ;  the  tame  as  to 
pigs.     HaU^Maltby.lSS9. 

32.  Qh.  Whether  a  .custoni  to  render 
erery  tenth  Uver  of  com  in  lieu  of 

'  tithes  of  com  and  Aav,  be  good  ? 
MmNe,not.    Ugkv.  GUf^,  196S. 

33.  A  custom  on  a  part  of  a  hundred 
exempting  hedges  and  hedge  rows 
less  than  a  rod  m  width  iirom  tithes 
ofwoodand  underwood,  is  bad-  Page 
^.fyiit(m,Qon.  ViieMmimtdaimai^i. 


■  Cust«nu  and  Subsidies 

Have  been  formerly  assigned  by  Mir 
Kings  to  their  sidijects,  1^  in 
netu. 


Decoy  Ducks. 

Tithes  arc  not  payable  for  a  decoy 
of  wild  ducks,  or  for  ducks  or  other 
fowl  takeQ  in  a  decoy ;  nor  for  the 
eggs  of  tame  ducks  kept  for  the  ser- 
vice of  a  decoy.  CrnntU  v.  Ward, 
531.  Attorney  Geaerat  v.  Lord 
£«n£fay,lH4. 


Decree. 
Ib  a  bill  for  tithes,  the  decree  in  the 


Decree. 


Exchequer  is  not,  that  the  defendant 
shall  pay  tithes  for  the  future,  but 
that  he  sliall  account  f(»,  and  pay 
what  tithe  is  due  to  the  time  of  fifing 
the  bill ;  but  in  Chancery,  it  is  to 
the  time  of  the  decree.  CatUton  v. 
Bri^iia^  €76.  Vide  BeU  v.  Read, 
805. 

De^iux. 

A  defendant  in  Equity  may-  insist  00- 
several  defence^  which  are  cvnalst- 
entj  but  if  he  undertake  toipma  a 
gfttertd  exen^ttion,  and  oaly  prone-a 
jMiriuii  one,  he  cannot  bav«  the.  bane- 
fit  of  the  latter..  Pnlt  r.  U<^kitu, 
70L     ViU-Ajxtwit. 


Demurrer.:      ,;'; 

I.  Where  in  a  suit  for  tithes^  tlw'-ititle 
to  the  rectory  is  in  issue,  the  rector 


r  to  a  oross  bill  phiri^ 
scoverr  of  the  title,  diougn  no 
r  title  be  oet  up.  Z^^ok  v>  tSov- 


2.  Where  a  cross  bill  is  filed  foi  a'dis- 
covery  of  the  rector's  dtje,  u'j[also 
for  a  discoveiy  whether  any  tWmer 
occupiers  of  ue  lands  of  fhe  plain- 
tiff ever  paid  agistment  tith^  fhP' 
nerai  demurrer  covers  too  niifui; 
for  if  a  demurrer  were  good  to|,the 
discovery  of  the  title,  yet  it  is  bu  to- 
the  other  part.    Id.  i&d. 

3.  General  demurrer  holds  where  pTaia- 
tiff  entitled  to  discover  c^yi  P^^js 
relief.   'Gordon  v.  SimfNtituoa, ,  16S8. 

4.  Where  a  defendant  demurrect  ge- 
nerally to  a  bill  for  discovoty,  as  to 
whether  he  had  not  deeds,  &c.  in  his 
possession  destructive  of  his  title,*- 
and  there  were  parts  (^  the  iMUwhich 
ought  to  be  answered^  the  demurrer 
was  overruled,  but  with  leave  to 
withdraw,  and  demur  particuhvly, 
and  answer  on  paymoit  of  full  caeta 
as  between  party  and  party.'  Such  a 
demurrer' overruled,  a  defendant  be- 
ing emitiM  to  avail  hitnself  of  Ibttru- 
ments  m  the  possession  of  a  p!aJnti£ 
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Vemnrrei: 


which  may  shew  that  the  fanner  hao 
a  right,  or  that  the  letter  bos  nooe. 
JV&man  v.  L^/f,  188&  Sep  QUgg 
V.  Legb,  1916. 


X>kcharg€. 

I.  A  spiritual  perssQ  might  at  common 
law  be  diicharged  of  tithes  in  four 
wavi :  1st,  by  bull  from  the  pope ; 
Sdnr,  by  composition ;  Sdly,  by  pre- 
flcnptlon ;  and  4thly,  on  account  of 
hii  order:  those  who  enjoyed  the 
iBlter  privilege  were  the  Cistercians, 
the  TemplOTt  and  die  Hospitallers, 
W  HiemsalomitaRH.  Per  Ho6.  988. 
— ^Quiv.  of  the  PrtEmtmttratenKt. — 
Didcenttm  ».  Greenkilt,  40*,  et  seq. 

S.  Lands  formerly  parcels  of  the  pos- 
sepnonH  of  a  greater  abbey  of  the 
PnemoTulrateTuian  order,  are  not  on 
that  account  alone,  exempted  from 
the  payment  of  tithes,  even  when  in 
the  mannrance  of  the  owners  of  the 
inheritance.     TovnUy  v-  Tomlinton, 

loot.  1014..  1016,  ion. 

S.  Whereanymonaiteries,  ftCfixany 
niaoors,  messuages,  parsonages  ap- 
propriate, &c.  belonging  to  tliem, 
were,  before  the  suppression,  free 
and  dischareed  of  tithes,  it  is  de- 
clared they  snail  remain  free,  &c.  in 
the  hands  of  the  king,  or  of  any  other 
person.     31 //.8.  c.  13.— 42. 

i.  No  person  shall  be  sued,  or  other- 
wise compelled  to  yield,  give,  or  pay 
tuiy  manner  of  tithes  for  any  manors, 
lands,  tenements,  or  other  heredita- 
ments, which  by  the  laws  and  sta- 
tutes of  this  realm,  are  discharged  or 
not  chargeable  with  the  payment  of 
any  such  tithes.  32  H.  8.  c.  7.  s.  5. 
.      —  45. 

5.  The  Stat.  31  H.  8.  preserved  the  dis- 
charges by  bull,  composition,  and 
order,  which  would  otherwise  have 
vanished  with  the  spiritual  bodies  to 
which  they  were  annexed.  Slade  v. 
Draie,  390. 

6.  And  it  created  and  made  one  new 
discharge,  which  was  not  at  common 
law ;  viz.  the  unity  of  the  possc3i>ion 
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of  the  parsonag*,  and  the  land  lithe- 
able  in  one  hand.     Id.  390. 

7.  The  council  of  Loteran,  which  dis- 
charged the  Ciitertian  order,  is  a 
general  law  received  in  England i 
and  where  their  lands  were  discharg- 
ed by  that  council,  no  covenant  or 

I  contract  made  by  the  abbot  to  pay 
tithes  can  make  them  liable.  Slmufy 
Y.  UUUkorn,  502.  Vide  1007.  Lord 
Clanriciard  v.  Lady  Denton,  S62. 

8.  Ageiural  allegation  of  dischai^  ia 
sufficient.     CoUard  v.  Netalim,  590. 

9.  Where  it  was  in  proof  that  the  lands 
in  question  belonged  to  a  greater 
monastery  of  the  Ciitertian  order, 
and  had  never  paid  tithes,  and 
were  never  in  lease;  though  other 
lands,  part  of  the  same  farm,  paid 
tithes  while  in  the  handf  of  taniAlp; 
the  Court  presumed  an  absolute,  net 
a  qualified  exfrapUon.  Ingram  v. 
Tkachton,  819. 

10.  And  in  such  case  a  general  allega- 
tion of  discharge  is  sufficient.  Lam- 
pns  v>  Rookt,  659. 

11.  Lands  formerly  belonging  to  a  CA- 
tertian  abbey  are  discharged  of  tithes 
whilst   in    the    manurance    of  the 


owner,  though  such  lands  were  i 
lease  at  the  time  of  the  dissolution  Oi 
the  abbey.  Porter  v.  BalAurit,  373. 
Cooler  v.Ke^,l$09. 

12.  The  lands  belonging  to  the  order 
of  St.  John  of  Jerusaiem,  which  was 
dissolved  by  3S  H.  8.,  were  adjudged 
to  be  discharged  from  the  payment 
of  tithes  by  31  H.  8.—  Q.  Urrey  v. 
Boviyer,i50.  — Serjeant's  Com,  281- 

—  Vide  ace,  Fottet  v.  FrankHtiy  1579. 

—  WhUton  V.  Wetton,  410.—  Dub&a- 
tuT  Hatuon  v.  Fielding,  66S. 

13.  Where  an  abbot  held  lands  dis- 
charged of  tithes,  guatndiit  ia  nuvfi- 
hui  propriit,  and  in  the  time  of  jE.  4^ 
made  a  gift  in  tail ;  the  donee  of  the 
issue  was  held  not  to  be  dischai^ed 
by  31  H.B.  —  Farmer  v.  Sh^eman, 
Hob.  248.  432. 

14.  Where  it  appeared  that  the  manor, 
of  which  the  land  in  queiilion  wo*  a 
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ewtnnu;  tenement,  had  been  pwcel 
of  the  pocsMsioiu  of  a  g;reater  monu- 
tery  vested  in  the  crown  by  Si  //.8., 
that  the  prior  had  been  itnmenio- 
rially  teiaed  of  the  manor,  and  of  the 
appropriate  rectoiy,  and  the  tithes 
there  i  and  that  no  tithes  had  ever 
been  paid  for  the  said  land ;  but  that 
the  other  customary  tenants  of  the 
manor  paid  tithes;  ?'"^  that  this  was 
the  only  customary  tenement  of  the 
manor  within  the  parish:  the  land 
wM  held  discharged.    SttjAenim  v. 

15.  Where  landi  have  been  conveyed 
tithe-free,  and  tbere  is  no  memorial 
of  any  paymeM  of  tithes  for  them,  a 
Court  of  Equity  will  not  pronounce 
•  decree  for  the  parson  unbl  his  right 
has  been  ascertained  at  law ;  though 
the  reason  of  the  exemption  cannot 
be  traced.    Afofly  v.  Tahi^,  359. 

16.  But  mere  non-priymont  of  tith^ 
though  foi  time  immemorial,  is  no 
discbaif^  irora  payment  of  them; 
without  aetting  out  and.  establishing 
the  exemption  from  one  of  the 
greater  abbies.    Breary  v.  Manby, 

17-  Or  shewing  a  deed  or  instrument 
of  discharge  or  alienation  from  the 
original  owner  of  the  tithes.  Jen- 
mngt  T.  tettit,  95S.  957.  959. 

18.  Lands  exempted  from  tithes  as  be- 
isg  part  <tf  demesnes  of  an  ancient 
mmiastery,  being  inclosed  by  act  of 
parliament,  shaU  not  be  made  liable 
to  tithes  by  any  general  words  in  the 
act.     PraU  v.  Hophtu,  704. 

19.  Lands  formerly  belon^g  to  a  CU- 
tertian  abbey,  are  exempt  from  tithes 
while  in  the  manurance  of  a  tenant 
for  life,  under  a  settlement.  Hett  v. 
Metdt,  1515. 

20.  The  lessee  of  the  Und  cannot  daim 
to  hold  discharged  of  tithes,  under 
any  covenant  between  his  lessor  and 
the  lessee  of  the  tithes.  Bremer  v. 
Hiil,  1416. 

21-  An  under  lessee  is  not  an  assign 
within  the  meaning  of  the  covenant ; 
iH»  cm  the  Hlhet  be  bound  by  sudi 
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B  cavenont  of  the  lessee.  Breaer't. 
Hill,  1418. 
2.  A  pension  in  lieu  of  tithes,  may  be 
a  good  discharge.  PkUipi  v.  Pry- 
therick  and  otkert,  1 125. 
'23.  A  forest  dischaived  of  tithes  whilst 
in  the  king's  handb,  in  right   of  his 

Ererogative,  is  not  discharged  in  the 
ands  of  the  patentee.  Earl  iff 
Heriford  V.  Leeci,  4S6. 

24.  It  is  not  sufficient  in  an  answec  to- 
a  bill  for  tithes,  to  allege  that  the 
lands  formerly  belonged  to  one  oC. 
the  greater  monasteries,  dissolved  Ityl 
itat.  31  H.  B.,  and  therefore  exempt; 
it  must  be  alleged,  that  they  were 
discharged  in  the  abbot's  hands ;  un- 
less they  belonged  to  one  of  the  four 
privileged  orders.  Hanking  v.  .Cr0j( 
andatkm,6l9. 

25.  An  allegation  in  an  answer  to  sbilli 
for  tithes,  that  the  lands  were' part 
of  the  homeetall,  which  is  part  of  the 
bishop  of  Londfm'a  palace,  and  there-; 
fore  exempt  trom  payment  of  tithes, 
is  sufficient  without  laying  the  ex- 
emption personally  in  the  bishop. 
Bmaingv.  Donee,  eil2.  ■'  •■ 

26.  Where  the  defendant  does  not  deny . 
the  plaintiff 'i  title,  as  impropriator, 
to  athe  hay,  but  seta  up  an  excmp-* 
tion,  he  must  first  prove  it.  Bfnitm 
V.  Olive,  701. 

27-  If  land  was  discharged  of  tithes  in 
the  hands  of  a  prior,  and  the  priory 
was  vested  in  the  Ling  by  SI  //.8.,n 
payment  subsequent  to  the  statute' 
shall  not  render  the  land  chargeable.! 
Earl  ({f  Ctanrickard  v.  Lady  Denton, 
363,4. 

28.  Land  discharged  of  payment  of 
tithe  in  an  abbot's  hands  at  the  tjroa 
of  the  dissolution,  is  always  dis- 
charged by  31  H.  8.  c.  13. 

29.  Unity  of  possession  of  lands,  and  a 
rectory  in  a  reli^ous  house,  will 
afford  no  exemption,  if  the  tithes 
were  in  lease  at  the  time  of  the  dis-  , 
solution.  Dickenson  y.Rcade,  358, !}. 

3a  A  college  given  to  the  crown  by  ' 
at.  1  £.6.  is  not  entitled  to  cxcmp- 
on  from  tithes,  under  'i\  II.  i.  ' 
19.  s.  21. 
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j^k'r  ,  tenant  for  yean,  is  good. 
Wmamt  V.  Peeke,  IVl. 
SS.  Liutds  whicli  were  held  dwchoi^ed 
pf  tithes  before  tloie  of  memery,  un- 
der one  of  the  ■lien  priones,aod  coin- 
iogtotlw  crown  on  their  Buppru- 
DUn.; veif  ^^fuUed  to  lav  personfl, 
and  oy  them  to  one  of  the  greater 
monaateries,  in  whoie  hands  they 
retDBlned  till  the  diasolution,  are  no 
■lObgA-  exempt  from  payment  of 
AbtW  -Page  T.  WUtm,  2017. 
SSt  Z«Qdi  ctaimiag  a  p^eacrip^on  in 
MhtuefmAtufo,  as  having  belonged  to 
•'rdlchin  heuae,  tin(it  be  ahewn  to 
have  belonged  to  it  befbre  time  of 
(ml  niemory'  -,  and  the  Unda  must 
aun  l^e  .particularly  described  in  the 
q^htdsot'e  pleadings.    Markhtatw, 

HHJJBfhm  the  lands  and  the'rectory 
•vaah^mrCo  have  been  belbre  \sgA 
.  meaiMg  hi  an  abbe^,  and  to  be  wao 

aitt  banda  at  the  bme  of  the  <Uuo< 
_  lbH;:^d  that  hti  tithes  have  been 
^dnacaj  a  decree  wijl  not  be  made 
Unvoor  tt  a  Vicar.  clAimipg  tithes 
without     an     issue.       Foreman    v. 


■,,'.'i,  faster Oj^iiigs, 

1; 'Eutet-  offerings  bM  due  of  cOtnmon 
ri^ht;  but  the  amount  seems  deter- 
Jkiiiableby  custom.  Egertony.  SliU, 
,661. — LqiDrence  v.  Jonei,  662.— 

St  But  a  lay  nnproprialor  ia  not  en- 
■UtitA  to  tiienri  but. he  only  who  ex- 
-  %KiB«  ^iritual  ftuiciwn,  668. 

E^ksia  lion  aokdl  Ecelesiee, 

v'l        .     vide  975. 
l.'jCa,  vicar  be  endowed  ^ni«raZ(y  of 


of  the; '.gl^ie  of  the  parsoaage; 


:pair^  of  the:,.gl*e  of  the  parsooi 

4i«,4ial]  nfitfiay  i^hea  to  the  pan>ui 

WiSrick  and  LemU  v.  Cnft^^i  f7a 


Ecclesia  son  tohit  £ccleaiie. 

8.  But  if  the  eodewmrat  b*  apKao/, 
that  the  vicar  shall  have  so  much  ef 
the  glebct  paying  tithes,  he  ahall  pay 
them.    Id,  Aid. 

3.  If  a  vicar  be  endowed  de  tninatu  dt- 
cmit,  he  ahall- not  have  the  soaUl 
tithes  of  the  glebe  in  the  bandaof 
the  parson  ;*but  if  h  come  into  the 
hands  of  a  layman  aevered  fiom  the 
appnpriation,  titbea  ahall  be  paid  of 
it  both  to  the  pscson  and  vicar,  490i 

4.  A  parson  purehaaca  a  manor  witlnn 
his  parish :  by  this  unitf  of  poaw^- 
aion  the  manor,  though  titbeaole  be- 
fore, becomea  untitheable,  118. 

5.  But  where  the  paraon  laaaea  bis 
parsonage  aad  rectwy,  he  shaU  him- 
aelf  on.  tithes  of  his  p'himw  to  Ac 
lessee.    Id.  ibtd* 

And  if  be  makea  a  feoffinent  of  his 
manor,  the  feofieea  ahall  pay  tilbcs 
to  him.    Id.  iUd. 

6.  WhetherifhelettMrmfofbiagMe 
fiiryeara  or  life,  the  loaaee  lAm  pay 
tilhesernot?    Qw^,lIA 

7.  A  man  deviieahis  rectoir,  (!tttp<Ift 
own  tfthes,  and  afterWai^'erahta'l^ 
landa.'  Qnrry,  shaQ'''tb«)i;?aAtee1Je 
<KadMrg«d-?  llSt-M'Mfta.    ,^>,  ■   : 

$.  Ttl6iau^'do£iildt-^teiidt(iV^ 
teeitthe'dniier^>Ti<mae'OT$ti^aKAf, 
London,  from  payment'  of  ntUeS  fb 
the  warden  and  aaiMr  caoona.liMTb-- 
of,  as  parson  of  Sc  Grtgonft,  Hie 
maxim  applies  only  to  the  clmy 
of  the  same  parish  church.  Xw 
Warden,  Spe.  of  St.  Paul  v.  Tht 
BUhop  0/ Lincoln,  1816. 

Excomrntmicathtt, 

Letters  of,  pleaded  to  a  {wohibittbD, 
lOS,     Vide  Prohibitiim,  IL 

Exchequer.  " 

Vide,     Bill  for  titbea. '  l>eerw. 

Evidence^. 

\.  To  prove  an.exemptioa  frota  the 
paymeat..or.^tiibcNrQQd'ii(i>biii  the 
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wedd  of  Kmf,  the  testiteo?  of  all 
those  who  either  m  ownen  or  ht- 
mera  were  intitled  to  any  wood  there, 
waa  rejected.  EartofClmtrickardr. 
tody  Denton,  36a 

S.  So  ia  disproof  of  the  custom.  Id. 
861.     rajrforv.  Coo*,  1971. 

3.  So  wber«  a  vtodut  is  claim«d  for  a 
whole  vill.  Done  of  the  nil  can  be 
witnesses.    Id.  iiid. 

4:  Evidence,  to  support  pajmeots  in 
cHw  of  titheS)  ■•  allowed  more  ex- 
teosivdj  than  ui  any  other  case. 
Gregory  v.  LutUreii,  6Sa 

5.  Tradition  fVom  ancient  persons  is 
proper  evidence  in  cases  of  costiua 
and  usage.  Per  Lord  HardnklK, 
Ompman  v.  Sttith,  854. 

6.  Ilie  ciutom  of  tithing  in  other  pa- 
riahes  than  that  in  question,  cannot 
be  given  in   evidence.     £nltne  v. 


7>  .Where  it  amean  on  the  cross  exa- 
mination o(  a  tritsess  that  he  is  ht- 
teretted,  and  the  objection  is  taken 
liefore  the  depositions  are  read,itwill 
.^fuetained.  &att  v.  f mwi,  12S5. 

8.  TheaccountaofinhnMerBiD84*S5 
J^^.adoutted to  be  read  to. prove 
94^en)ption  uDderitlH.S>  Bex- 
j^y..0lme,70i. 


stidenee  for  tbo  panon  or  vicar. 
Legr»u  V.  Lnewtore,  51t9. 

10.  Books  of  account,  memorandums, 
'i[c.  of  a  fonner  vicar,  may  be  made 
use  of  as  evidence  for  his  successor, 
in  cases  of  tithes,  i^c  Lordjirundd't 
Owe,  69ft 

II.- Books  of  lesees  of  the  recterjr 
containing  entries  of  the  receiptor 
agistment-tithe  admitted  after  the  de- 
termination of  their  lease,  to  support 
the  claim  of  the  impropriator  to  that 
species  of  tithe.  lUu^wortkv.Laigk, 
1615. 

13.  Entries  in  old  books  of  the  defend- 
ant, kept  by  a  deceased  steward,  of 
pflymeiits  nude  to  the  vicar  by  way 
of  madut,  wer«'  adaitted  in  endence 


agtiaat  the  lay  improprtaur,-  !■  a  suit 
by  him.  Woodnath  v.  Lord  CMtam, 
65S. 
IS,  A  book  of  a  former  collecWr'  of 
ancient  date,  found  In  the  banra'i^ 
his  successor,  was  admitted  as  evi- 
dence, though  the  hand-wiittbo;  tif 
the  collector  conld  not  be  pipvU. 
Jtmay.  Widkr,Si7.  "     '' 

14.  Receipts  not  sinied  by  the  raoaii^ 
er  c£  the  tithes  himself  but  faj  W 
deputy, Bie  inadnusa" ' ~  '■  - 
Yale  V,  Leigh,  861. 

15.  The  king's  books  are  not  a 
evidoice  aa  to  the  value  of  alivivg. 
Stump  v.Agliffi.SSe.  .-.,.. 

16.  Copies  from  the  cathedral  church^ 
of  the  surveys  of  crown  and  chuj'i^ 
lands  made  under  the  coijimi^Io^ 
issued  by  the  parliament  in  lOfTf  ^ 
adnkiasiblo  evidence*  thU:  orig^Mlar 
having  bam  Ipst  in  tha^SmaSiJ^iir 
dom.     UnderkiUy.Ditrium,MA,... 

)7.  ToluatJoDs  of  land  iu>i 

comiftissions  are  not  cmi 

detice.  Per  Lord  Hai  ' 

man  v.  Smith,  857> 
IS.  Ancient  valuations  are  not  o 

sive  evidence  qfthi)  value  of  buds  «r 

of  iWbm.    AMu  V.  ^•pwr*^*' 

TatHberiaiiu  v.  Hvn^ry,  V. 

19.  A  survey  of  a  religious  bouse  taken 
in  I56S  allowed  good  evidence  to 
prove  a  vicar's  ri^t  to  small  tithes. 
Tke  Fiehr'^  laaiiigton'y.  Matter 
and  Feilom  of  Trviit]/  CoiUge,  Capi- 
bridgt,  799. 

120,  Co^of  an  agreement  betw'eietf^ 

.  abbot  of  Quarr  and  the'monlM'Af 
Lyra,  admiUed  to  be  read,'oit'dw 
particular  eircurostances  of  the  'CMe, 
thouf  b  OMtrary  M  th».  gepod  nilts 
of  evidM>ce..i>otwM»  T.AfotWM>6W. 

21.  Immemorial  non-payment  of  any 
tithes  ftom  a  diMrict  cabnot'-  MdCa'h 
presumption  a^.  [ta.  exemption  by 
grant  from  the  lay  rector;  but  la 
strong  evidence  to  explaln'the' ek- ' 
tent  of  th»  ^rant  of  ^ti  rfcctAiV^'If 
at  all  doubtful. '  Lord  Pett^-WpM' 
«otw)14M  ■■-■■'■'' 
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tt  Merer  wm-pvpient  of  a  piiticalar 
■pectei  of  dthe  la  no  evidence  against 
a  lay  rector  of  a  conveyance  of  that 
tithe.  A's^  V.  Edward*,  1442.  Q. 
H  xadt  Rote  v.  CaUand,  1620. 

33.  Powewion  b^  a  ereater  abbey  at  the 
time  of  the  diBsoliition,  coupled  with 
a  subaequent  non  dtcinuatdo,  though 
not  alone  lufilcient  to  exeiimt  lands 
from  tithes,  ia  evidence  sufficient  of 
^Mteworut/ poaaaaaioa  to  warrant  an 
inue,  on  lioe  by  pfeocriptioB.  Cla- 
nU  T.  Oram,  135*. 

94.  One  instance  within  30  years  of  a 
compoaition  with  the  vicar  ibr  acist- 
ment  tithe  of  the  clooe  wherein  it 
was  claimed,  was  held  sufficient  title 
In  him  totheamall  tithes,  on  a  bill  by 
him  for  tithe  herbage  and  furae. 
Goale  V.  Jordan,  64«. 


1  ea^yment  oftithaby 
a  defmdnt,  if  he  derive  title  under 
spiritual  persons,  may  be  used  either 
as  evidence  of  the  existence  of  a  por- 
tion of  tithes,  or  may  be  applied  to 
frescription.  Fn/er  v.  Sinu,  135G. 
3fiT. 
S6.  Evidence  of  the  perception  of  tithe 
of  hay  and  of  small  tithes  by  the  vi- 
car, is  evidence  of  prescription,  which 
supposes  an  endowment.  TrnvU  v. 
O:tton,  1066.  1071,  1072. 

27-  And  proof  of  the  payment  and  re- 
ceipt of  a  bad  nodut  is  evidence  of 
a  title  to  tithes  in  kind.  td.  1074. 
Parsoiu  V.  Bellamy,  ltt29. 

28.  Whether  evidence  of  immemorial 
payment  be  alone  sufficient  to  prove 
a  composition  real?  Q.  Haynood 
V.  Nie/taOs,  1120.  Fide  Composition 
JUal. 


S9.  Where  no  endowment  appears,  yet 
evidence  which  will  not  lupport  a 
prtKription  may  be  brought  to  prov^ 
an  endmument.  Jackson  v.  Jralier, 
1231. 

30.  Payment  of  a  compoaitioa  for  the 
tithes  of  turnips,  whether  pulled  or 
eaten  off  the  ground,  where  neither 
party  considered  it  as  an  agistment 
tithe,  k  no  evidence  of  perc^tion  of 


tlMtipecieaof  dtbe.  Otmuw.Bltr- 
nard,  146fi.  I46S. 

ai.  Payment  of  athesb]r  the  defend- 
ant, a  parishioner,  is  primS  Jade  evi- 
dence againat  himof  uie  rector's  title. 
Chi^rmim  T.  Beard,  148&  ' 

3S.  Fifteen  years'  poasession  of  a  bene- 
fice is  pnm&Jade  evidence  ctf  a  re- 
gular inductionr  and  of  having  read 
Die  thirty-m'ne  articlea.  Cka^mmt  t. 
Beard,  1482. 

3S.  A  decree  in  ^mmr  of  a  viear  in 
a  cause  between  him  and  the  rector, 
is  not  concluave,  thou^made  on  the 
very  point  in  question,  if  the  ordinaiy 
be  not  a  party  to  iL  Caxr  v.  Healowj 
1258. 

34.  Whether  a  decree  in  a  cause,  in 
which  the  lessee  only,  and  not  the 
impropnator  was  a  party,  ought  td 
be  admitted  in  evidence?  Q.  Bi- 
thop  Iff  Lincotn  v.  Sir  WUliam  £llis, 
6SX 

35.  A  decree  was  refused  to  be  read; 
because  not  relating  to  the  aame  lands 
or  title.    Benton  v.  OIkw,  701- 

36.  So  a  verdict  not  proved  tt»  reble 
to  the  same  lands.     Id.  702. 

37-  On  a  bill  for  tithes,  where  a  imMha 
i»  set  up,  a  former  bill  and  answer 
between  the  rector  and  an  occnpier 
may  be  read,  if  the  lauds  can  be  ss^ 
certoined  to  be  the  same.  AtUg  v. 
Poxaer,  12S9. 

38.  Depositiona  taken  in  a  fonner 
cause  between  the  same  parties 
where  the  same  question  was  in  issue, 
were  admitted  to  be  read.  Atorgi* 
V.  Nevili,  1046. 

39.  Where  the  parson  filed  a  hill  gainst 
several  parisbioners,  and  they  ffieds 
cross  bill  against  him,  and  stated  the 
deposition  of  a  witness  then  dead,  in 
a  termer  cause  between  the  poison 
and  another  parishioner  on  the  sane 
point,  tlie  court  refused  to  have  it 
read,  though  the  parson  oU^ng  he 
did  not  recollect  the  contents,  re- 
ferred to  it  in  his  answer.  Scott  *> 
Mgood,  13G9. 1372. 
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40.  Depoiitioiis  were  received  in  evi- 
dence wkhout  the  production  of 
either  bill  or  answer,  or  giving  any 
proof  of  their  contents.  Q.  lUing' 
w>rth  V.  Leighy  1615.  et  vide  Byam 
V.  Booth,  17^. 

41.  A  verdict  between  the  parson  and 
one  occupier  is  evidence  in  a  case 
upon  the  ]ike  point  between  the 
parson  and  another  occupier*  Travis 
v.  ChaUmevy  1238. 

42.  Terriers,  though  signed  by  the 
churchwardens  only,  are  admissible 
in  evidence.  They  are  also  admissible 
against  the  rector,  though  signed  by 
none  claiming  under  him,  or  acting 
for  him.    lUingxvorth  v«  Leighy  1615. 

43.  A  terrier  cannot  be  received  in  evi- 
dence, unless  it  come  from  the  proper 
repository,  the  registry  of  the  diocese, 
or  a  copy  from  the  parish  registry,  if 
the  original  cannot  be  found.  Atkyns 
y.  Hattony  1406. 

44.  The  registry  of  the  ardideacon  is  a 
proper  repository,  1454.  Fide  AUott 
v.  WUkimoHy  1535*  Armstrong  v. 
Heu)itty  1832. 

45.  An  instrument,  purporting  to  be 
an  endowment  toithou^  the  seal,  and 
another  purporting  to  be  an  inspexi' 
mus  thereof  under  the  seal  of  the 
bishop,  were  rejected,  as  coming  out 
of  private  hands  unconnected  with 
the  matter  in  dispute.  Potts  v*  Du^ 
rant,  1450. 

46.  A  deed  40  years  old  proves  itself, 
and  no  proof  is  required  where  the 
party  had  it»  or  how  he  came  by  it, 
702.     Q.  35  years  old,  id.  ibid^ 

47.  An  old  map  produced  by  a  party 
may  be  evidence  against  himself. 
AlloH  y.  WUkinsony  1585. 

48..  Where  SkmoJuf  of  every  tenth  da/s 
cheese  for  a  certain  period  of  tiie 
year  in  lieu  of  tithe  of  milk  was  in- 
sisted upon,  proof  of  a  delivery  of  a 
cheese  at  the  house  of  the  tithe-ga- 
thereri  but  not  to  himself,  cannot  oe 
admitted  to  prove  perception  of  the 
modus.     Wake  v.  RusSy  1396. 

49.  Evidence  that  the  parishioners  have 
treated  with  the    proprietor  for  a 


Evidence. 

oooipoaiiioii  is  not  alone  sufficient  to 
establish  his  possession  of  the  tithes 
in  an  action  on  the  statute.  Wybum 
V.  Tucky  1517. 

50.  Although  upon  the  trial  of  aQ  is^ue 
directed  by  a  court  of  equity,  the 
evidence  prove  a  modus  to  eaUend  to 
more  closes  than  are  stated  in  the 
pleadings,  this  is  not  mateiciaL  Ta^r 
V.  Walkery  699. 

5L  Evidence  of  ft  modus  wiU  support  a 
wiie%oi[  nil  debet  to  ^n  action  of  Mii 
for  tithes  of  hay  and  com*  CAorry 
V.  Garlandy  951. 

52.  In  an  action  on  the  statute  for  not 
.  setting  out  tithes,  though  a  penal  i^c* 
tion,  the  same  evidence  is  admissible 
as  to  proof  of  title,  as  in  ejectment ; 
and,.tn9refore,  as  men's  deeds  and 
evidences  are  liable  to  be  ]ost>  a 
length  of  possession  and  perception 
of  the  tithes  is  sufficient  evidenee  of 
title.     Kinaston  v.  Clarkti  960. 

55.  In  debt  on  2  8^  3  Ed.  6.  c:.13.  fdr 
not  setting  out  tithes,  where  the  de^ 
claration  stated  that  Aey  were  within 
forty'years  next  before  the  statute  of 
right  yielded  and  payable,  and  yield- 
ed and  paid,  evidence  that  theland  ' 
had  always  been  in  pasture,  and  had 
never  within  living  memory  paid  any* 
tithe,  is  not  sufficient  to  deteat  the 
action.    Mitchell  v.  Walker y  1383.  ' 

54.  Whether  evidence  of  a^enffnti/ri^ht 
can  be  applied  in  support  of  an  alle- 
gation of  9L  partial  rignt?  Q*  Trsans 
V.  Chaloner,  1237. 

65*  Proof  of  a  rector's  handwritiajg  to 
receipts  by  comparisoa  with  bia  dg^, 
nature  in  the  register-books,  heUauf- 
ficient.     Tat/lory.  Cooke,  197L   ^ 

56.  Entries  in  a  book  coming  out  of 
the  possegsion  of  a  defendant  nrho 
was  the  grandson  of  a  preceding  vec- 
tor, not  allowed  to  be  read  as  evi« 
dence  to  support  a  modusp  on  the  tea* 
timonv  of  a  witness  who  said  he  be-, 
lieved  it  to  be  in  the  rector's  hand- 
writing from  comparing  it  with  his 
original  will  in  Doctors' Commons. 
Randolph  v.  Gordony  1862. 

57.  An  eqtry  in  a  pariab  Tegi«l(;r.  uf 
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E'cidince. 

^I^erent  mdduseSf  the  sum  total  of 
ivMck  wan  in  the  bamlwiriting  of  a 
deceased  iiear,  admitted.  Periegal 
V.  Nicholson^  1656. 

5S.  A' receipt  of  a  former  rector  in  the 
'  '  hands  of  die  defendant,  derired  from 
reaaoiiable  custody,  held  admissible 
'  evidence  of  a  moneypajrment.  Bertie 
•  V.  Beaumont,  1760. 

50L   A  receipt  eren  more  than  fifty 
"  years  old  offered  to  be  put  in  evi- 
'  "deiice  to  proire  a  money  payment, 
'  ^rported  b^  k  to  have  been  received 
m  lieu  of  tithes,  la  not  admissible 
evidenoe  of  the  fact  of  such  custom- 
'    aiy  payment  having  been  acted  on 
so  as  to  establish  the  defence  of  a 
^   modus,  ottless  it  oan  be  proved  who 
'    the  parties  to  the  receipt  were,  and  in 
)    fiSial  character  they  stood,  aad  un- 
less proof  be*  given  of  the  hand- 

If^l^  or  deatix  of  the  party  jiving 

it,  Jdanh^  v.  Curtis,  1738. 

6(^  The  pHticiples    laid  down    upon 

'  '•  which  entries  in  a  rector's  or  vicar's 

'  'lK>oks  are  admitted  as  evidence  for 

or  i^gainst  his  soccetoors.    tSkort  v. 

■  61.  Whether  entries  in  the  book  of  a 
"la^  impropriator  in  flee  of  tithes  re- 
cetVed    are     evidence    for    those 
claiming  under  him.  Qu.?  IcU  ibid. 

6^  The  copy  of  a  record  of  a  judge- 
ment of  the  archdeacon  of  Leicester 
as  the  pope's  commissary  found  in 
:  the  chapter-house  at  JT^e^mtiM^er,  and 
which  was  brought  thither  from  the 
receipt  of  the  Exchequer,  not  suffi- 
cient evidence  upon  which  to  found 
an'  application  for  a  new  trial.  Cole^ 
gra'oe  v.  Hockey,  788. 

63.  Ardibishop  WeUsB  book  of  endow- 
ments received  as  evidence  (but  not 
objected  to).  Halse  v.  Eyston,  1664. 
Qa.f  Vide  Hehden  v.  Freeman,  and 
Hartoood  v.  Sims,  n.  (a)  ibid.  1665., 
and  Leonard  v.  FranUin,  1832. 

6ti  A  chartulary  of  an  abbey  in  the 

hands  of  an  individual  proprietor  of 

.  part  of  the  lands  which  belonged  to 

the  abbey,  containing  various  entries, 

(the  originids  from  ^ch  the  entries  I 


.y  -   *  t»  - 
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were  made  bemg  loat,)  hdd  admis- 
sible as  to  the  pertiaent  cntrica.  Bui- 
len  ▼•  Mickdi  1765.. 

«  * 

65*  The  cc^j  of  a  book  belonging  to 
the  patron  of  a  living  witnessea  by 
the  register  of  thejMUTons  (the  dean 
and  cmapter  of  ChfisUkurek)  aad 
ether  credible  witnessea, '  ordered  to 
be  delivered  tathe  parishionen  for 
their  uaa.    Forbes  v.  F^Mpwi  84k 

66*  A  book  in  the  handwriting  ofA.B^ 
purportihfr  to  contain  accounts  of 
dthes  collected  by  bim  70' years 
'  ago,  cannot  be  received  iir  evidence 
without  proof  that  A.B*  was  col- 
lector of  tidies  at  that  time.  Skort 
r.Lee,  1998. 

67«  In  a  suit  for  tithes  by  the  lessee  of 
a  corporation  aggregate  to  whom 
the  rectonr  beloiiged»  ancient  docu- 
ments in  their  possession,  purporting 
t^  be  accounts' fiminheiff^'seBie'm 
their  member  employed  eo'ooHect 
the  tithest  and  appeariiftg  to  be  an^- 
proved  and  settled,  are  admisilble 
IB  evidence ;  the  statnteaftf  the  body 
enjoining  the  appointaacbt  of  codec- 
tors,  together  with  tbe  intsriMi  eri- 
deoce  of  the  docnmema,  and  ibA 
coming  out  of  tho  proper  custody, 
held  sufficient  proof  taat  the  ac- 
counting parties  were  reaUjr  coUect- 
ors.  Id*  ibid. 

68.  Vicars*  books  good  evidence  to 
shew  that  alleged  moduses  were  ap- 
portioned by  reference  to  the  poors 
rat^     IVaUer  v,  Holmaup  1828* 

69.  A  copy  of  a  lost  terrier  rejected. 
Leathes  v.  Hetoitt,  1835. 

70.  Old  terriers  signed  by  the  ref  tor 
and  churchwardens,,  ana  liy  seine  of 
the  resident  parishioners,  but  not  by 
any  person  mterested  hk  the  fiym* 
held  to  rebut  a  fana^modus  set  up 
for  it,  and  endeavoured  to  be  esta- 
blished by  proof  of  a  money  pay- 
ment made  within  living  mcmoryi 
and  by  the  absence  of  reputalioD, 
that  tithes  had  ever  been  taken  in 
kind.     Mytton  t.  Hawrisy  1789. 

71.  The  production  of  a  map  stated  to 
be  that  of  a  fiurm,  and  proof  of  the 
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accuracy  of  it  compared'  wkh  the 
Hum  alMmt  IS  years  before  the  com- 
mencement of  the  suit,  not  a  suffi- 
cient proof  that  such  a  fiurm  is 
ancient.    Shtart  ▼.  GreenaU^  1988. 

^%  The  ecclesiastical  surveys  are  not 
implicitly  to  be  relied  on.  Drake 
V.  Sm^^  1875.  — As  to  the  .au- 
thority of  the  ancient  documents, 
see  WhUe  v.  Lide,  1920.^ Jet  v. 
Hockley,  1821. 

75-  An  estimate  of  tithes  made  by  the 
surveyor  at  the  instance  of  the  rec- 
tor, which  turned  out  to  be  made 
with  reference  to  certain  money 
payments,  not  admitted  as  evidence 
to  fix  the  rector  with  an  acknow- 
ledgement of  the  money  payments, 
unless  it  be  shewn  that  he  oirected 
the  surveyor  so  to  making  his  esti* 
mate.    Bertk  v.  Beaumani,  1760. 

Ti.  A  former  decree  in  favour  of  a 

predecessor,  and  a  verdict  in  his 

favour  never  taken  advantage  of  by 

]  ^uccee£n||^  rectors,  will  pot  preclude 

\  /.  i^e  nepe^^  of  a  new  trial  at  law. 

75;  Depositions  in  an  «ld  oause  ad- 

-  'Mitted^    though'  neither    the  Ml, 

answer,  or  decree,  ner  thu  relative 

character  of '  the  parties  could  be 

'  discQveredw    Byam  v«  \Bo&ihi  1745. 

et  vide  lUingworth  v.  Le^h,  1615. 

76.  Admissions  in  an  answer  to  prove 
occupation  may  be  read  to  prove 
the  disfendant's  occupation  of  rands 
at  the  time  of  filing  the  bill,  but  not 

,  t^ose  which  related  to  lands  occu- 
pied since.    Bumney  y.  JBea/lr,  1862. 

77.  The  personal  answer  of  a  defend- 
ant to  a  libel  in  the  ecclesiastical 
court,  preserved  amongst  the  records 
of  the  register,  is  admissible  evidence 
ma  suit  for  tithes  in  the  court  of 
exchequer  by  a  party  claiming 
under  the  same  title  as  the  person 
whose  answer  it  ^was.  T<^hr  v. 
Cooi,  1971. 

78.  An  answer  by  a  former' rector  to  a 
bill  filed  to  establish  a  ittodSM  of  a 
certain  quantity  of  meal  as  to  one 

.    .farni,.adiiiiUing.that  the  parish  is  ex- 
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e»pt.4n  consideration  of  a  commuta- 
tion for  meal,  is  strong,  evidence  to 
prove  a  district  modiu.  De  Whelp- 
dak  V.  MMum,  1872. 

79.  A  receipt  for  payment  (by  a  P^- 
son  sued  by  a  vicar  for  tithep)  of  the 
plaintifP's  bill  of.  costs  is  evidence  of 
the  suit  having  resulted  in  favoiir  of 
the  vicar.  Parsons  v«  BdHam^  1829. 

8(X  In  an  action  on  liie  stat«  2ft'5 
Ed.  6«  against  an  occupier  for  not 
setting  out  tithes,  copies  of  a  bill  and 
answer  in  asuit  by  the  vicai  for  tithe- 
hay  against  S.  L^  then  occupier  of 
tlie  close,  and  from  whom  defendant 
purchased,  denjring  the  vic»c's  right, 
and  setting  up  a  right  in  the  ancestor 
of  the  pUntiff,  on  which  the  vicar 
abandoned  the  suit,  held  evidence 
against  the  defendant*  Ltdp  JDari' 
mouth  yr.RoherUt  17CHw 

81. 'Reputation  n  admissible' j^ftince 
in  cases  (^  private  rf^ht;  Vhei^  a 
class  ofpenions  or.  a  di^ctjv^  ooa- 
cemodf  aiui  is  evidence  a^;  to,  a^  pa- 
rochial moduat.  bat  not  as  to  gaTarm- 

82.  It  is  no  objection  to  *#4tdeh^  of 
BepuMiod  th$t  thei  4enww^^r»ap 
.  fMtti^;irhom.i£  Q^m^imfiiS^fi^  (%(pay 
.  ctithes.  i  Hamood  v.  Sim,  Wl^  i 

8^.  On^  ^U€»BUdn  of  4M^fi^'i^4^  an 
issue,  evidence  of  reputatjoq.  ^f  .die 
custom,  that  the  money,  payfuents 
constituting  the  alleged  mod^esjiad 
been  uniformly  made  ^eyond  jiving 
memory,  and .  that  ihe  .witaet^  who 
.  had  heard  qU  persfnu\p>hQ  M  the 
time  ^Hxupied  fands  in  4^  tk^rui^  and 
toere  long  since.. dead%.*ayx\^  it 
had  always  been  the  ciistbip  \o^  mAke 
such  payments,  held  admissible  evi- 
dence.   Mosdy  v;  Baximtn  M^I.  ^  • 

8i,  A  nodus  for  hay,  hemp,^  kndlBax 
held  to  be  proved  by  rec6ipti  ^^or  a 
money  payment  miide  Air  nay,  tmmp, 
and  fifax,  for  45  years  bacL  though 
earlier  receipts  described  it  as  pay- 
able for  hay  only,  Afon^y.  v.  fsodge, 
199S. 
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S6*  A  plaintiff  having  eiraminjed' a;  wit- 
ness on  the  meiriei,  apd  fe'A^qp^ring 
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'  hj  M«  flnBirer  that  he  is  ioterasted, 
tne  objection  to  his  evidence  may  be 

•  taken  at  anr  time  preriouM  to  the 
reading  of  hu  depositions.  PerUgal 
V.  NicAdson,  1656. 

'86.  In  a  sait  by  a  rector  for  an  ac- 
count of  great  tithes,  evidence  of 
the  vicar  to  prove  pajrment  of  the 
small  tithes  to  himsetfi  is  admissible 
,  on  the  objection  of  interest.  Barker 
V.  JSaker^  169S. 

87*  On  an  issue  to  try  a  modtUy  a  les- 
see of  the  Ticar  may  be  examined  on 
the  part  of  the  vicar,  if  he  have  pre- 
viously released  the  vicar.  Robin* 
ion  ▼•  fFUHamsath  1966. 

$8.  The  testimony  of  occupiers  is  in- 
admissible.    Taylor  v.  CofJc^  197L 

89.  Proof  of  a  fixed  payment  for  a 
farm  during  a  long  period,  without 
mention  of  a  moduSf  is  evidence  of  a 
niodui.     WhUe  v.  Li$kf  1921. 

90.  torment  of  a  composition   is  as 

•  good  evidence  as  to  the  article  for 

•  which  it  is  paid  as  payment  of  tithe 
in  kind«  JPar»on$  v.  Bellamy^  1829. 
Vide  Modut*    Composition  Real. 

9I#.A  book  found  in  the  herald's 
office,  purporting  to  be  an  account 
t>f  the  possessions  of  a  monastery^  not 
admissible  evidence  of  that  fact. 
Lygon  V.  Sirutt,  14-29. 


First  Fruits, 

« 

Vii.  Incumbent. 

i.  Every  archbishop  or  other  ordinary, 
or  any  other  person  who  shall  re- 
ceive the  fruits,  tithes,  obventions, 
^  &c  accruing  to  any  archdeaeoAry, 
benefice,  or  other  spiritual  promo- 
•  tion,  &c.  during  Vacation,  and  shall 
'  not  render  or  pay  them  to  the  next 
<  incumbent,  or  who  shall  hinder  him 
f^om   receiving  them,  shall  ■  fbrfeit 
.  the  treble  value  of  so  much  as  he 
shall  have  received,  the  moiety  to 
the  king,  and  the  other  to  the  in- 


First  Fhiks. 

cumbent,  to  be  reoovcred  in  way  of 
the  King's  courts  1^  actioii,  InJdf 
plaint,  information,  or  otherwiae^  in 
which  no  waser  of  law,  proteetmny 
or  essoin  shall  be  allowed..  fl8H.& 
€.  11.    34. 

2.  IVovided,  that  every  acvhMihop,  drc« 
shall  be  peroitted  Co  retabot  ad  madi 
out  of  such  tithes,  ^^  as  ihall  be 
sofficieBt  to  pay  the  person  who 
shall  have  served  the  cune  duiins 
the  vacation  his  reasonable  stipend 
or  salary,  and  for  the  collection,  && 
of  such  tithes,  &c    td^  Hid. 


Fish. 

U  Whether  tithes  be  due  for  firiieries  7 
Q.  115. 

2.  FIshinapondareUottitheablewith-' 
Out  a  custom,  616.  hi  nuHs.  Nichth 
las  V.  EUioU,  1581. 

3.  Whether  a  custom  to  pay  to  die 
impropriator  iScf.  in  the  pound  for 
all  fish  caught  in  the  sea,  and  brought 
into  a  certain  port  within  the  parish 
and  sold  there,  and  the  twenties 
part  of  all  fish  caught  by  the  fisher^ 
men  of  the  parish,  and  sold  eke- 
where^  be  good?  Q.  Earl*ef  Setr^ 
borough  V.  Hunter^  et  al.  621« 

4.  A  custom  that  every  parishioner  of 
the  parish  being  proprietor  or  occu- 
pier of  any  fishing  boat^  fishing  net, 
or  other  fishing  craft,  which  has 
been  usually  tied,  ^c.  within  any 
part  of  the  rectory  or  parish,  who 
not  used  in  fishing,  ou^ft-  to  pay  to 
the  impropriate  rector  the  tenth 
part  of  all  great  and  small  fish  taken 
in  the  bay  or  adjoining  seas  with 
such  boats,  &c.  except  fish  used  for 
bait,  &c.  was  hdd  good*  GwnoM 
V.  Kdynaehi  691. 

5.  Tithe  of  fish  takenr  !n  the  aea  is  only 
due  by  custom.    HdOemd  v*  Heale, 

cited  937^ 

6.  Tithe  of  fish  taken  in  the  ste  is 
hdden  to  be  a  personal  Htbe,  957. 

7.  An  issue  was  directed  to  try  whe- 
ther,  when  the  inhabitanti^  of  the 


IKDE3C 


iXlQ 


Fish. 

parish  of  SL  Erne  are  hired  to  work 
in,  or  wilh  the  nets,  boat»>  and  other 
crafl  of  the  inhabitants  of  Meva- 
gusey^  in  catching  pilchards  and 
other  fish  in  the  sea»  and  are  by  con- 
tract to  have  a  sum  of  money,  and 
also  a  share  of  the  fish  so  caught  for 
their  work,  and  the  fish  so  caught  are 
brought  into  the  parish  of  MevasU- 
9e}f%  tne  vicar  thereof  is  entitled  to 
titlie  in  kind  of  such  share  of  fi^,  in 
case  the  nets,  boats,  and  other  craft 
used  in  catching  such  fish,  are,  in  the 
intenrab  of  die  fishing  seasons, 
housed  and  kept  in  the  parish  of 
MeoagU$ey.  WilUams  v.  Baroriy 
931. 

8.  In  a  bill  for  tithes  of  fish,  all  th^ 
persons  interested  in  any  one  par- 
ticular adventure  must  be  made 
parties.     Coppard  v.  Page^  1623. 

9.  Fish  in  a  pond  not  titheable  without 
a  custom.  AuHei^  v.  Nicholas^  615. 
».  (a). 


Forest. 

1.  Decree  of  tithes  of  underwood  in 
the  Kmg'g  Forest.    A.  D.  ISSa 

2*  A  forest  discharged  of  tithes  in  the 
king^s  hands  in  right  of  his  preroga- 
tive, is  not  discharged  in  the  hands 
of  hig  patentee.  Earl  qf  Hertford  v 
Leechf  486.  Et  vid.  Bantster  v 
•  Wri^,  501. 

The  tithes  of  a  fprest  cannot  be  with- 
holden  for  non-payment  of  the 
keeper's  fees.  Conant  v.  Greaves^ 
523. 

3*  Under  a  grant  of  tithes  arising  from 
lands  de  novo  assartis  et  assartandis  in 
the  extraparochial  parts  of  a  forest, 
the  grantee  is  not  intltled  to  the 
tithes  of  lands  in  those  parts  in  the 
•ccupation  of  the  keepers  of  the 
forest,  nor  of  lands  inclosed  by  a  pri- 
vate person  by  encroachmeii  upon 
the  forest  i  for  this  last  is  afmmres" 
.  turef  not  an  auart.  Parry  v*  liar* 
wy,  1490. 

4.  The  dthesofaDextraparochod  lands 


Farnt. 

bekmg  jure  corona  to  the  kiogi  and 
the  tide  of  the  crown  is  not  ocmfined 
to  such  extraparochial  lands  only  as 
were  forest,  or  part  of  forest  huids* 
Where  in  a  grant  (ex  mero  matUy  8^c.) 
by  the  crown  of  extraparochial  lands, 
the  words  ^  tithes,  oblations^  and  o6- 
venttonsp"  were  found  to  be  intro- 
duced amonest  the  genercd  woi^, 
they  were  held  not  to  pass  the  tithes 
of  such  lands,  it  beine  in  evidence 
that  the  dthes  were  m  lease  at  the 
dme  of  the  grant,  and  that  the  crown 
had  continued  to  d^mi^  them  when- 
ever they  had  reverted.  Returns  of 
any  particular  subject  by  the  au- 
ditors in  their  accounts  of  the  crown 
revenue,  are  sufficient  proof  of  its 
having  been  kept  in  charge, to  protect 
the  claim  of  the  crown  from  the 
operadon  of  stat.  9  Geo^  S.e.  10.,  at^ 
though  they  have  returned  *'  ittf," 
and  the  claim  mav  not  have  beieki  put 
in  suit  diefeon  nir  more  than  sixty 
years.  Attorney  Generei  v«  Lord 
Eardley^  1944. 


Fruit  Trees. 

Tithes  shall  be  paid  for  fruit^treea 
sold  out  of  a  nursery,  though  the 
fruit  paydthes*  Graniv.  " 
515. 


Garba. 


For  the  meaning  of  the  word  **  Gar^ 
^r  see  207.  352.  882, 883, 884, 88a 


Grass. 

1.  Tithes  shall  be  paid  for  Jenmffiddet 

gathered  in  the  marshes  to  ieed  cat- 
e  and  beasts  with,  and  ehe  allega* 
don  that  it  is  so  tUHsd  fisr  the  better 
mcrease  of  husbandry,  is  not  aouise 
of  discharge.    Webb  v.  Warner^  229. 

2.  At  common  law  grass  is  dthe^ein 
grass  cocksi  sAer  having  beenMftfed 


«lt7 


INDiBX: 


Gnus: 


•"^« 


is  the  eoune  of  Ae  prooctt  of  mak- 
lag  hey.    Newmam  ▼•  Morgam^  1615. 

8.  SewMg,  •  fiumer  claiming  exemption 
under  the  custom  from  tithes  for 
sreen  cut  food,  applied  for  foddering 
ouibandrj  horses,  must  shew  that 
such  horses  were  foa^  ,^flfe  used  in 
husbandry,  and  that  lye  had  no  other 
sustenance  of  any  sort  for  them  on 
his  farm.  Both  these  points  are 
questions  of  fact.  Stevetu  v.  Al- 
Oridgc^  1805. 

4w  Although  husbandry  hones  are  used 
oeeasionalhr  by  the  fiurmer  Ibr  other 
purposes,  than  those  of  husbandly, 
the  ftnaer  will  not,  on  that  account, 
be  deprired  of  his  pririlege  of  ek- 


&  CWrer,  tares,  and  artificial  grasses, 
Cttt  graen  and  gti^en  to  cattle  en- 
pk^rcd  >B  husbndry,  are  liable  to 
'  tUhe  if  the  occupier  hare  sufltdent 
auslenance  of  any  description  finr 
their  maintenance;  theraore  they 
were  held  liable  to  tithes  where  the 
occupier  had  a  sufficient  quantity  of 
hay  ffrown  on  the  premises,  exclusive 
of  the  ffreen  meat  which  he  had 
sold  and  otherwise  applied.  Dor^ 
wuM  ▼•  Curryt  1897* 

6.  Clover  and  tares  cot  green  are  a 
'great  tithe,  and  of  the  genus'of  hay. 

Lagden  v.  Flacky  1927. 

7.  A  portionist  entitled  to  tithes  of  hay 
cannot  under  that  title  claim  tithes 
of  clover  cut  green.  LewU  v.  Ytmng^ 
"9055. 

&  Whether  a  modus  for  hay  will  ex« 

jtend  to  clover,  see  Pomftit  v.  £as- 

i^,5Sa  fVattuy.  Paine,  74^.  Wooir 

Jbrd   V.   Siandfastt  534.      Lewis  v. 

Young,  2055. 


Glebe. 

* 

1.  A  tease  of  glebe  rendering  rent,  f^r 
sfl  eiiactions  and  demands,  does  jnot 
include  tithes.     Parkifir  v;  iiinde\ 

2.  *A  discWse  of  t])e^fflel?e  land  bT:a 


vitk. 


t* 


charge  of  tiiihes  to  dii  ^iour  of  a  mill 
newly  erected  on  it.    Anmt.  286. 

S.  Aparton  rairiit  originaHy  be  with- 
out glebe.    £t^ar  v.  Soml,  4S5. 

4.  And  he  may  convey  all  his  glebe  to 
the  vicar.-   ItL 


5.  A  bai  for  tithes  of  glebe  land  by  the 
vicar  was  dismissed,  where  the  dbftn- 
dant  shewed  he  was  tenant  of  the 

I  glebe  under  Eaton  College.  StreaUm 
V.  Downes^  53& 

6.  A  vicar  endowed  with  the  glebehai 
a  right  to  the  great  tithes  growii^ 
thereon,  though  he  has  bo  right  to 
the  mat  tithes  in  general  of  the 
parish.    Ssmders  v«  Ryall^  537. 


1.  A  custom  that  the  occupiers  of 
meadow  ground  within  'Ae  parish 
have  used  to  make  the  fint  vestore 
into  hay,  and  pay  the  lOdi  cock,  in 
satisfaction  of  the  tithe  of  aodt  flm 
vesture,  and  of  the  afteraMth  like- 
wise, is  good.  Johnmn  ▼.  ^ainy, 
473. 

2.  The  parson  is  intitlod  io  make  Ub 
tithe  grass  into  hay  on  the  laads 
which  produce  it,  Crait  v.  Haywe, 
776.  VtdeGrasSf  tSutoMf  Sehft^M. 


Headlands.' 


.    K. 


No  tithe  is  due  for  hay  Froni  tieali- 
lands  in  com  fields,  427. 657. 

Jr  *  i  I  •       • 
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Hemp  and  FlaJt'. 


1.  The  sum' -(tf  6ri!«kt'i^  ultfitik 
;  each  acre  o£\MaiA^Bsti!^t&ifiliiii^ii^ 
\  ablv  for  more  or  less  sown  witn  hemp 
J  and  flax,  shall  be  paid^  to  ewy  par- 
r  son,  &c  IB  lisu  oT  sB  Uttit!s%ereo£ 
I  ll&12fr.3.  C.16.  81. 

4  And'  fbl>'itie  rec6vofy1i»if  ^i^fim 


Hemp  and  Flax. 


Hot'HwterPlants. 


the  panpn,  ^c,  shall  hare  the  4;oxn* 
xMci  and  uiiual  remedy^    Jtd.  iUir 

S.  Provided,  that  this  act  shall  qot  ,ex<- 
teiid  to  charge  any  lands  discharged 
by  any  modus  decimandiy  ancient 
'composition,  or  othenr ise  discharged 
of  tithes  by  law.  Id.  8.  2.  82.  made 
^rpetual  by  1 G,  1.  s«.  2.  «•  26.  #.  2. 


tionetfn 

Tithes  are   payable   of  it.     Bar/oot 
V.  Norton^  501. 


tlops.  ' 


■..< 


1.  Are  in  their . A^ljire,  a  small  tithe, 
and  therefore  a  custom  to  pay  6s.  Sd. 
an  acre  to  the  rector,  in  lieu  of  the 
tithe  of  hops,  the  vk^  being  endow- 
ed with  the  smaifl  tithes,  is  bad. 
Risden  v.  Crouch^  522-  vide  629. 

2.  For  hop-poles  or  their  bark,  no  tiihe 
shall  be  paid.  Anon.^  562.  Contra^ 
Gee  V.  Pearchf  563.  Fid.  ace.  Bate  v. 
Sprakling^  618. 

3.  But,  for  fuel  spent  in  fire  to  dry 
hops,  tithe  shall  be  paid.  Anon.BC^ 

4.  A  customary  payment  in  disch^ge 
of  the  tithe  of  hops,  is  void,  (he  v. 
i^rcA,56S. 

5.  Hops  are  titheableby  every  tendi 
bushel  after  they  are  picked.  tUiss 
V.  Chandler,  625,  vtdL  Sneyd  v.  l/n- 
tola,  77*,  775, .  in  nptis*  —  Walion  v. 
TyerSf  841. —  After  they  are  cut 
from  the  bind.  Knight  v.  HaheVf 
1581. 

e.  And  a  custom  to  set  out  the  tithe  of 
them  by  the  tenth  row,  if  equal,  and 
by  the  tenth  hOl^  ^er^  th^  rows  are 
Bnequal,  leavioff  the  binds  uncut,  and 
fkd  Mries  jstaadingy  it  void.    iCMgil 

•.  #  ^^  J  ... 

Hof-Hwse  Plants. 


M<L  1226,  1229.  are  wt  ttfbetitJe. 
WorraU  y.  Miller,  1623.       '  "    "  * 


•  •  I  •  •.. '.   J. 


■A 


HoMes. 


f 
I  .1 


1 .  Where .  it  appeafcif  th'ere  wis  '  mo 
other  prdvisBon  for  the-  parBOri,"bnirf  a 
paymient  upon  houses  wi^riii ;  tlie 
parish,  and  dmtfor  siictv  years  ^f^Mre 
the  houses  had  generimy  Jmidl^'  a 
year,  though  tliere  was*'no  pPddTttet 
the  4<sfen£uit'A.h0ui9  haa.psi«d>foi|. 
25  years,  but  by  <Mie  BiaKfo^KJlH^if ; 
yet  the  CoiJirt  4<9icreed  ai^  fHimg^t 
withp^  djrec^^  ontifsuQ.JPmfk 
y.  J'i^^sirQSO,    :   ^  ..r.i/h   fsf 

1 2.  The  impropriatOT'  6fsaifti^^lj3lt8^ 

hpi^.in,^^;^«M^jip/4i«iiri  JdiJtl 
decreed. i9  hinv    JK^aiiaUij^^fyf" 

i^rde^ .89Q>;         ;  .,  .  •  -.  .w.<   ii-...cc 


■vtf, 


J-\ 


^^^  tJ  .A   fc'  •" 


Impropriator. 


■*■" 


>  -;• 


■-..;-? 


Hot-house     plants    are    lubj^jol 
Vot.fV.  " 


to 


1.  The  httDroprlatos  nui#t  bjLpll4^ 

party  to  a  biilbroughtiag^iii^rAK' 
lessee  to  .establish  a  modus.     GlanpU  , 
V.  TrOdtoHey,  622. '  .  r«ftf  652:    >/    ' 

2.  It  isaufficieutfor.aJavynpropfi^ly 
to  prove  the  tithes  bciongeu  t(»,-(^ 
persons  through  w^iom  he  clamaa; 
but  if  he  state  his  claim^flftritf  ue-^ 
crown,  he  must  prove  fibwlie  iferi1^<^ 
them  ftoih  the  ^crbwn.  "  /.if§A^% 
MaudJey,  709. 

5.  It  is  sufficient  for  a  lay  rector  to  set 
forth  in  the  bill,  that  he  is  seised 
of  the  impropriate. re<:tory,  without 
shewing  that  ne  had  received  tithes. 

4b  To  a  bill  by  the  vicar  ftr  a  diaetf^ 

very  and  account  of  tithes»  .H  if . 

plea  that  Ui#  dtfendant  ia  U^ 

^90     "  ^"^'^ 


iWriEX. 


Impropriator. 


priator  of  the  church,  and  therefore 
not  bound  to  make  such  discovery. 
Dene  v.  Lord  Brtnonlow  and  others, 
112a  1134.     yide  Partie: 


Inclosing  Act, 

1.  A  saving  clause  at  the  end  of  on  in- 
closjag  act,  reBervinc  the  .rights  of 
all  peraoDs  not  parties  to  the  act, 
does  not  save  the  rights  of  a  rector 
not  party  to  the  act,  where  aa  enact- 
ing clause  expressly  ex<Hierates  the 
lands  from  tltncs.  Riddle  v.  While, 
1387. 

'2.  An  enclosure  act  directed  that  ia 
lieu  of  tithes  a  corn  rent  should  be 
payable  to  the  impropriator  and  vicar 
by  the  person  having  the  possession 
and  occupation  of  the  lands  ;  part  of 
the  lundti  were  uncultivated  and  un- 
tenanted for  some  years,  .j^uring 
which  time  the  owasr  lived  on  an- 
other estate.  Ho  aflerwards  demised 
them  to  a  tenant,  who  entered  and 
occupied.  Held,  Krst,  that  the  corn- 
rents  were  due  for  the  time  during 
which  the  land  was  unproductive; 
and  secondly,  that  dun'ng  that  time 
the  landlord  was  legally  in  the  pos- 
session of  the  lands,  so  as  .to  -be  liable 
to  the  burdens  imposed  by  the  sta- 
tute, and  that  the  tenant  coming  ia 
under  him  was  liable  to  be  distrained 
,  upon  for  airear  of  rent.  Netoling  v. 
Peane,  2067- 

3.  Construction  of  indoiure  act,  direct- 
ing commissioners  to  allot  land  iti 
lieu  of  tithe.  Cooper  v.  Tiorpt, 
1883- 

4.  A.  having  purchased  an  estate  free 
from  rectorial  tithe,  with  8  right  of 
common  thereto  annexed ;  thb  com- 

,.  .mon  was  afterwards  inclosed  y|uler 
I., an  act  of  pa^iament,  and  certain 
land  was  allotted  to  A.  in'licu.of  his 
said  right  of  common ;'  held,  that 
no  tithe  was  payable  in  respect  of 
•  the  ollatted  land.     Steele  v.  Mantu, 


5.  By  on  incloiure  act  it  was  enacted 


Inclosing  Act. 


that  the  t 
out,  allot,  and  award  certain  portions 
of  lands  out  of  the  commons  to  be 
inclosed  nnto  the  impropriator,  rec- 
tors, and  curate,  in  lieu  of  all  great 
and  vicarial  tithes  ;  and  the  commis- 
siooers  were  required  to  distingoish 
by  their  award  the  several  allot- 
ments to  the  impropriate  rectors  and 
curate,  such  allotments  to  be  in 
full  satisfactioD  and  discharge  ttf  all 
tithes.  Held,  under  the  act,  that  the 
tithes  were  not  extinguiabed  until 
the  conunisaioners  mode  tl  '  '  ~ ' 
EUit  V.  Amiton,  2036. 


Incumbents. 

1.  The  tithes,  Iruits,  oblations,  Ac.  of 
any  archdeaconry,  benefice,  or  other 
spiritual  promotion  accruing  daring 
1  of  any  such  benafic^ 


&c.  shall  belong  to  the  next  tacum- 
beiU  towards  the  payment  of  the 
first  fruits  to  the  kine.  28  f/.  & 
c.  11.  33.     Vide  T^nt  fVintx. 

2.  Every  ineuiubent  who  stiaU  happen 
to  die,  having  before  lis  death  caiued 
any  of -his  glebe  lands  to  be  manured, 
and  sown  at  his  own  expenoCi  witb 
any  corn   or   grain,   may    bequesth 

'the  profits  thereof  by  hiswilL  Id.3^• 

3.  An  incumbent  cannot  assign  over 
his  incumbency.  Grendon  v.  BiAtf 
o/ttmoln,  139.  493. 

4.'  During  an  incumbeasy  iw'ptaaail- 
ation  con  be  made  to'  a  Uvin^  Id. 
146.148. 

5.  Where  the  rector  conmouo^  with 
tlie  parishioners  for  tithes,  and  dies 
before  the  end  of  the  yvKT,  the  sue. 
cessorshaU  he  inl^ed  to  titbet^ttan 
the  death  orit&  pr^^essor.  Aim. 
,70s.     Vide  ApportUinmetit.  . 

6.  Where  Queen  ifyrypvOt^  itcimt 
dtaderum  etjigni  et  omiiet  t£at  iea- 
nuu,  these  general  words  were  held 
not  tobs  aofficieBt'to  bar  the  rede 
of  his  comman  Tight  «r  titles,  anltfl 
the  right  of  the  laowo  ww  tixfndj 
stated.    Etiiu  v.  Dormer,  800. 


INDEX- 


21  so: 


Incumbents. 

7.  A  decree  in  equity  confirming  an 
agpeeinentfor  the  acceptance  of  land 
*  in  lieu  a^  tithes  is  not  binding  on  the 
succeeding  incumbent,  though  sanc- 
tioned by  the  concurrence  of  all  par- 
ties interested.    Janes  v.  Snofw^  1 199. 


I^jtmction. 

1.  Where  a  modus  was  pleaded  to  a 
Jibel  in  the  spiritual  court  for  tithes, 
the  court  of  exchequer  granted  aii 
injunction  to  the  spiritual  court.  Sit 
Edward  Blacket  v.  Dr.  Finney^  661. 
Vid.  Salmon  v.  Bakty  736. 

2.  But  where  the  defendant  in  a  suit  in 
the  ecclesiastical  court,  for  subtrac- 
tion of  tithes,  brought  a  bill  to  es- 
tablish a  modus,  and  on  the  bare  sug- 
gestion of  a  modus  moved  for  an  in<- 
junction  to  stay  the  proceedings  in 
the  Ecclesiastic^  Court.  Lord  Hard- 
toick  refused  it.  Rotheram  v.  JPaw- 
skaWf  809. 

3.  An  injunction  to  restrain  proceed- 
ings at  law,  does  not  extend  to  suits 
in  the  ecclesiastical  courts,  and  a 
special  motion  is  necessary  for  that 
.purpose.  The  court,  therefore,  will 
discharge  an  order  for  sucli  an  in- 
junction obtained  on  a  motion  of 
course.  Reed  v.  JSau^er^  1722.  Vid. 
Practice. 


Inspection  qf  Books. 

1.  A  motion  to  inspeet  the  books  of 
defendant's  manor,  to  see  what  pro- . 
portion  of  tithes^ was  p^d,   denied. 
Bishqp  jgf  Hereford    v.   JDuke  qf 
l^ridg<tiitdfir,6^% 

Jnterpkader. 

\.  Where  two  rectore  .clakn  tlif^rent 
(things,  ^1^  Que  .tithAs  in  >}m^f  the 


other  .a  fyfoifi^.ioqt  of vdiAremt  por- 
tions of  the  same  dis^t,  tbey  oijan 
be  called  upon  to  interplead  in  order 
to  ascertain  the  Umits.    Wodlastim 


■■■>•. 


'I ' 


Issue. 

1.  Customs  where  denied  are  not  es- 
tablished without  a  trial  at  law,  un- 
less the  defendant  wave  an  issue. 
Robinson  v.  Barrawbyy  1173. 

2.  In  cases  of  moduses  and  customs  jit 
is  not  an  invariable  rule  to  refer  to  a 
jury;  it  is  only  where  there  is  a 
doubt.  Morgan  v.  Neville,  104-7. 
BuUen  v.  Michel,  1782. 

3.  But  where  rthe  question  is  on  a  mere 
legal  right,  a  Court  of  Equity  ought 
not  to  determine  it  without  an  issue, 
unless  it  be  clear  beyond  contradict 
Hon,  and  ttnthout  a  possibility  of  its 
being  otherwise.  Per  Lord  Ma^ffield 
in  Travis  \.  Oxton,  1092. 

4.  The  court  cannot  direct  an  issue 
upon  customs  not  stated  with  preci- 
sion*    Warren  v.  Fisher,  1269. 

5b  An  issue  directed  to  try  a  mqdtiSf 
though  not  proved  exactly  as  laid  in 
the  biU.  Laithes  v.  Christian,  740. 
Vid.  745. 

6.  Where  a  different  modus  is  proved 
from  that  which  is  laid,  a  Court  of 
Equity  will  not  direct  an  issue,  if  the 
parson  resist  it.  Bishop  v.  Chkhes- 
ter,  1521. 

7*  An  issue  cannot  be  directed  where 
the  evidence  shews  a  different  mo^w^ 
frpm  that  alleged.  Spott  y.Fenivickf, 
1252.     JScott  v.  Smithy  1702, 

8.  Wh^re  a  "modus  h  alleged  generally 
and  without  Any  restriction,  the 
court  cannot  direct  an  issue  to  try 
one  xoith  a  restriction.    Id.  1253. 

9.  Though  a  particular  modus  be  not 
mentioned  in  Uie  bill,  nor  particu- 
llirly  pleaded  by  the^  ansH^er,  yet  if 
the  piamtiff^s  own  witnesses  shew  a 
.reasonable  ground  for  a  modus,  an 
account  of  tithes  shall  nQtbe  4ecr^d, 
but  an  isspe  directed  to  try  the  tito- 
dus.    Ekins  v.  Dormer,  800. 802. 

10.  Where  die  witnesses  for  the  plaintiff 
stated  particalar  instances  of  fraud 
in  setting  out  tithes,  and  the  wit- 
nesses for  tite  dtfendftnt  met  these 
charges  by  general  allegations  of 
faime9s,  the  court  directed  an  issue. 
Evan  5  and  Shaddock  v.  Green^  1190. 
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11.  The  court  ia  not  concluded  from 
directiDg  an  iuue  to  try  a  mod»»  by 
a  decree  for  an  account  id  a  fonner 
caiue,  in  which  the  same  modui  was 
insiBted  upon,  but  no  issue  directed 
upOD  it.  Coiiiiu  V.  Sir  Henry 
Qoughy  1394. 

12.  Where,  on  a  bill  by  an  inwropriator 
to  establish  his  right  to  tithes,  it  ap- 
peared to  he  a  question  of  title,  aod 
iheevidence  of  possession  was  doubt- 
ful,ttie  court  refused  an  issue,  but 
retained  the  bill  for  a  year,  with 
liberty  to  the  plaintiff  to  proceed  at 
hiw.    Mttwbey  y.Edmead,  1264^ 

19.  Where  a  bill  is  filed  for  an  ac- 
count of  tithes 'against  one  who  had 

'  a  l«asc  of  his  own  and  the  other 
tithes  in  the  parish,  and  the  whole 
question  in  the  cause  turns  upon  the 
validity  of  the  lease,  and  of  the  no- 
tice given  to  deternii»e  it,  a  Court  of 
Equity  will  not  proceed  till  these 
points  are  settled  at  law.  Bousher 
V.  Morgan,  U16. 

14.  In  a  suit  for  tithe  hay,-wli&re  the 
defondants  by  their  answer,  only  set 
up  several  modutet,  under  the  name 
ot  ffrno  tithes;  it  was  held  that  an 
issue  ooght  to  be  directed,  to  try 
whether  the  modules  insisted  on  by 
the  defendants  in  their  answer,  have 
been  time  Atit  of  mind  paid  atid  pay- 
able for  and  in  lien  of  tithe  hay  in 
kind.     Harringtm  v.  Morton,  £94. 

15.  An  issue  was  directed  on  «  bill  for 
the  tiftie  of  iish  payable  by  custom 
to  the  impropriator,  though  the  de- 
fendants gave  no  evidence  against 
the  custom,  and  though  a  decree  in 
a  fminer  c;Buse  an  the  nme  custom 
had  been  acquiesced  in  for  many 
years.     Gmivat  v.  Kelynacic,  691. 

16.  Upon  an  issue  cBfected  by  a  court 
of  law  to  try  the  existence  of  a  right, 
the  judge  mav  indorse  on  tYiepottea 
a  difierent  right  fVom'thot  alleged  in 
the  pleadings,  if  the  jury  find  it, 
without  a'i^eci*!  ora«r  for  that'jMr' 
p0M.    F'rMkli*  V.  fJolMet,  1229. 

17.  A&er  mo  tnsU  at  .bar  to  fkfout  of 
(he  dUKi,vf  t&e;>Var4eB,«od  BIGnor 
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Canons  of   St.Pmt%  t»  tithes   wt 

2f.  9^  in  the  pound,  under  tha  sta- 
tute, and  decree  upon  an  issue,  whe- 
ther any  and  what  less  mm  had  been 
paid,  a  new  trial  was  refused,  though 
evidence  was  rejected  that  ought  to 
have  been  received,  this  being  m  the 
discretion  of  the  couK  for  its  utferm- 
ation,  and  oil  the  evidence,  though 
proving  that  leu  than  it.  9d,  had 
been  paid,  not  shewing  any  certain 
payment  in  lieu  of  tithea.  7^ 
Warden,  SfC.  of  St.  Pautt  v.  SSorru, 
and  £.  cQntra,  1631. 

18.  Whether  an  issne  ought  to  have 
been  directed  in  the  cross-cause,  as 
being  upon  the  bill  of  mere  lessees, 
not  owners.  Qa.  Id.  ibid.  —  Aod 
whether,  as  tending  to  proof  of  a 
pajrment  difierent  from  that  relied 
on  by  the  answer,  and  the  esteBIwh- 
ment  of  wliich  was  prayed  by  the 
bill.    Q>.     Id.ibid. 

19.  The  right  of  the  court  to  be  ex- 
ercised very  tend«rly,  .of  decidstf 
upon  facts  without  an  usue.  lii. 
1636. 

2a  The  court  has  a  riEht  to  grant  i 
new  triid  after  a  trial  at  bar.  Jd. 
1634. 

21.  And  where  courts  of  law  would 
not  grant  them.    Id.  1636. 

22.  Issues  were  directed  to  try  modioa 
where  alleged  variations,  in  aoroe  d( 
the  payments,  appeared  Ut  be  onlr 
hregulariiJes  in  the  collectioo.  &oef 
bum  v.  Jtptim,  1657> 

23.  Upon  a  modenparsuant  to  notice 
that  the  plaintiff  shotld  fbrttwMi 
name  an  attorney  in  the  oflce  &f 

Sless,  to  mpear  and  acctjlt  theiiMie 
irected  m  the  caose,  or  Aat  the 
Issue  should  be  taken  sro  eoi^imt 
the  Court-held  Hie  ai^Acation  pre- 
mature, and  held  the  conrae  toheto 
move  to  tidK  flie  itgale  pnttakfiito, 
'  if  tbe'plalntiffdbilot  ^to  tntfin 
pnrniance of  the'dAMe,'  jEMdHr'*- 
■  Sm5<i,-l8T7.  -    ;  '  !■   -:■■. 

24.  Whether  a Vioar  hi antitbdtti.-is- 
sust  at  af<  coone^: 'lAMb  «i  JMin 
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35.  An  issue  double  in  its  nature  is 
irregulw.     White  t.  UOe,  1921. 

26-  IF  B  verdict  be  wrong  in  Tonn,  but 
right  in  substance,  the  court  will  not 
send  it  back.     Id.  ibid. 

27.  An  issue  is  not  to  be  directed,  un- 
less there  be  reasonable  doubt  as 
to  the  fact,  and  when  it  depends 
upon  evidence,  the  effect  oC  which 
can  be  better  ascertained  br  a  jury. 
ShoH  V.  Lee,  1998. 

28.  On  a  mis-trial  of  an  issue  directed 
by  a  court  of  equity,  there  can  be 
no  motion  in  arrest  of  jadgement, 
Moteley  V.  Dmiet,  20SI. 

S9.  An  issue  will  not  be  directed  to 
try  a  composition  real,  where  the 
defendant  has  by  his  answer  only 
alleged  a  modm.  Bennett  v.  Net^e, 
1678. 

50.  The  Court  will  not  direct  an  issue 
to  try  another  modus,  when  it  is  ne^ 
cessaryto  recall  wholly  that  which  is 
laid.     Scott  T.  Smith,  1702. 

51.  Where  on  the  trial  of  an  iaiue  out 
.  of  equity,  evidence  is  improp^ly  re- 
jected, if  the  court  is  satisfied,  that 
although  it  had  been  received  it 
ought  not  to  have  produced  a  diffbr- 
iunt  verdict;  the  refusal  to  grant  a 
new  trial  is  in  the  proper  course  of 
proceeding.    BuUea  v.  Michel,  1783. 

3S.  So  if  evidence  have  been  impro- 
V  perly  admitted,  and  tbe  verdict  be 
■  /right. Htdependent  of  the  evidence. 

BttUen  v.  Michd,  1783. 

33.  An  occupier  of  lands  was  plaintiff 

..in  an  issue  to  trya  mocfiu,  and  it  was 

.  proved  on  the  triql,  thai  tbe  plaintiff 

.  .(tjite  vicar)  and^Us  predecessors  had 

.,.,ltot  Mcelyed  tithe  of  hay  with^  a 

.certain  township  within  living  me- 

,  morf  i  and  that  tbe  vicars  haid  been 

- .  Ja  'pos««asioa  of  land .  said,  in  same 

te^ers,  to  have  boen.  fp^n  in  U«,u  of 

'f  ,^lhe  hay,,  and  na  «vi^nce  wa^  ad- 

, ,  duced  to  iCbut  such  a  case, , .  J^.  .|Jie 

jury  find  for  the  defendant, iin^et the 

direction  of  the  judge,  **  that"  they 

'.^mvtt  hd'iBtisfiad&ain  the  evidence^ 

.ttklUw  MMdant^andhfepedeces- 

ton  have  held  the  meadow  iD^'beu 

I 
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of  tidies  from  before  the  coramepce- 
ment  of  legal-  memory,"  it  is  not 
ground  for  a  new  trial.  Adtimt  v. 
Evant,  1807. 

34^  A  rector  clakaitig  tithes  of  seeds, 
of  which  the  vicar  is  endowed,  can- 
not insist  on  an  issue ;  he  is  in  the 
situation  of  a  claimant  contesting 
his  own  grant.  Dorman  v.  Curry, 
1822. 

35.  A  rector  is  entitled  to  an  issue,  a; 
a  matter  of  cour^  only  when  he 
sues.     WiUiamt  v.  Price,  1827- 

36.  A  rector  is  not  entitled  to  an  issue 
as  a  matter  of  right,  when  the  de- 
fendant sets  up  a  satisfactory  title  to 
the  tithes  against  him.  WUmot  v. 
a^labjf,  1874... 


King. 

1.  The  King  Is  pertana  mixta  ai>d  ma^ 
prescribe  in  tton  dedmandoi  but  this 
IB  a  personal  privilege,  quodaou  ebre- 
ditvT  pertonam,  and, the, grantee  sh^ 
not  have  advantage  of  it.  Eifrl  of 
Hertford  v.  i««A,  486.  501.  —  Vid. 
Comp»i  V,  .  u^..,  514.—  Ac&.  fio- 
tkam  V.  :eotter,  869. 

2..  Bat  tfie  king  is  not  by  virtue  of  his- 
prerogative  discharged,  of  tith^  for 
the  ahcjent  demesnes  of  the  cfowa. 
Compottv —,5U.. 

i-  Ti^es  «t  lands  iriiioh  lie  not  witbin . 
•  aiajffatiA  an  due  to  the  kii^.  Ba- 

'.mtterv.Wrif^y5DU    VideSertM.. 


Lambs.  . 

■  ,  ■         ,  -    „    -.     '.i 

1.  JUunbs  ore  tilhcBblet  when  lli«)!-««n- 
liva  witho)rt,tbe  dam,  wid  wh.49,^ie 
occupier  weans  his- own  lambs,  and 
ntib  befoi^^:  '•Crofif.!BIAt,^Si&,^ 
r  Bujfi  thtf'^dAUta'iTr^t  'Voltit^'at-^Uifl 
SG  3 
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Lapae. 


time  they  are  yeaned.  JVdiA  v. 
UppiU,  1919. 

3.  A  custom  that  such  Iambi  as  arc 
able  to  subsist  without  the  ewes  oq 
St.  Mark's  Day  shall  be  titbed  then ; 
and  that  such  Iambs  as  are  not  able 
to  tjubsist  without  the  ewes  on  that 
Aarj,  shall  be  tithed  when  they  shall 
be  able  so  to  subsist  is  good.  Luter 
y.Fai/,  579. 

3,  TIic  first  of  AuguH,  and  not  the  first 
of  Mat/,  certified  to  be  the  proper 
timo  to  set  forth  tithe  lambs,  630. 

^  A  custom  to  let  forth  tithe  lambs 
OB  St,  Mark's  Diu/  generalli/  is  void. 
Crofi't  case,  63a 

5.  But  a  modtta  that  whsre  the  parish- 
ioner has  tea  Iambs,  the  tenth  is  due 
■to  the  rector  on  St. Mark's  Dags  if 
nini:  to  have  one  and  pay  the  parish- 
ioner id.  I  if  eight,  one  and  pay  Id, ; 
whvn  seven,  one  and  pay  S^^;  but 
if  a  less  number,  to  have  no  Iamb, 
but  to  have  a  ^d.  for  each  lamb  ud- 
der  seven,  held  good.  Brimiiow 
y.  ^dmuads,  711.    The  same,  aa  to 

6.  A  custom  to  tithe  Iambs   on  St. 
'    Mori's  JiaT/,  though  apparently  un- 

rieasonobtc,  is  yet  a  fact  for  a  jury 
"  to  decide.  Beilfbrd  v.  Sambdl,  10S«. 

7.  Where  ewes  were  kept  in  one  pa- 
rififa  till  Ckriitmat,  when  they  were 
ready  to  drop  their  Iambs,  and  thea 
removed  into  another  parish, -where 
there  was  a  small  modus  for  lambs, 
and  there  kept  till  ^^  Dai/,  and 
then  brought  to  the  ^t  parish  ; 
whether  this  was  fraudulent  i*  Quctv 
J5oyiv.£tfw,647. 

8.  It  is  fraudulent  in  equity  to  remove 
sheep  and  e«es,fed  in  one  parish,  to 
another,  just  before  the  lambing  and 
shearing  time,  and  then  bring  them 
back  immediately  afterwards.  Hall 
V.  Mnltbg,  1888.  —  Vid.  CusUim,  Mo- 
dus. 


Lapse. 

1.  Prescntatidh  Dy  the  king  for  lapse, 


when  he  is  patron,  i>  void.   HfMtm 
V.  Cocket,  Cro.  Jo.  252.  2S5. 

Lateran. 

The  conncit  of  Lattrvn  ia  receited  a 
general  law  in  EM^and.  Btav^  v. 
UUitiom,  S02. 

Leases  qf  JEcclesiaslieal  Bene- 
JSces. 

I.  &hall  ensure  no  longer  than  witile 
the  lessor  shall  be  ordinarily  red- 
dent,  and  serving  the  cure  without 
absence  above  eigh^  dsgra  1r  ai^ 
ooeyear.  1$ El e.l0.—es, Si.  Sed 
kiide  itat.  57  Geo.  8-  e.  S9. 

g.  And  the  incumbent  offending,  sliall 
lose  a  year's  profit ;  to  be  distributed 
by  the  ordinary  among  Ih*  pOOT  of 
the  parish.    Id.  Mi. 

S.  And  all  charges  on  such  benefices 
with  cure,  of  any  penuon,  Sic.,  other 
ibka  rents  to  M  re«er*«d  on  Uaad 


9  be  made  acctordi^  to  tb*  ■ 

Jig  of  thii 
Id.  ibid. 


ing  of  this  act,  shall  w  nnevlj  «dd. 


4^  Provided  that  every  pftTson  fitlOTcd 
to  have  two  benefices,  may  demise 
the  one  of  them  on  whittf  he  doe* 
not  ordinarily  roside,  to  his  curate 
btdy;  but  such  lease  shall  endun 
no  longer  than  during  satA  corste's 
residence  vrithout  absence  above 
forty  days  in  any  one  year.  Id.  1.3. 
ibid. — 3  Car.  c.i.  made perpehud- 

^  On  complaint  made  to  the  ordinaiy, 
and  sentence  given  on  aaj  offince 
committed  by  Uie  incumbent  against 
the  above  statutCi  be  ihaUi  ttitfaia 
two  months  after  such  sentence 
given,  and  request  ulada  to  him  by 
the  ohurdiwaMens,  gfWSt  seqaestra. 
tion  of  the  pm6u  to  uleh  infaiMtBnit 
as  he  shall  think  fit.     ISBi.  &11. 

6.  In  drfault  of  the  wdinary,  every 
parishionet-  tnaT  retain  his  tithe*, 
anil  the  churcnnvdetn  may  enlet 
and  tfll:e  the  profib  rf  ll^  gleb* 
lands,  and  other  rents  and  duties  ef 
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Leases  qf  Ec^lesuuiical  Bene- 
fices.- 

the  benefice,  to  be  employed  to  the 
ueei^fthe  Mmf,  until  4eqDeiir&tion 
be  committ«cl  by  the  orditituT;  and 
then  its  Well  ihV  churchwaraens  as 
tlie  porishianerg  shall  account,  and 
pay  to^he'ii^qu^tibtor,'  -  Id.  65. ' 
7.  And  the  eequestrsfor  slfan,  jmtly 
employ  the  profits  for  the  purpoBes 
of  t^e  said  statiit^,  On  pain  or  for- 
feiture bf  dolibl^  value,  ttf  be  reco- 
vered in  the  ElecleeEuticAl  Courtliy 
tbepooroftbepariifa.  Id.  ibid.  Sed 
wAstaL57G«).3.  C.99. 

Leases,  <§€.  qf  Tithes. 

1.  Lease*  for  one,  tvrd,  or  three  lives, 
or  twenty-one  years,  of  ftnytithes, 
tolls,  or  other  incoraorca]  hefedita- 
m^its,  by  any  archbishop,'  Sfc.,  or 
other  peraoD  enabled  by  ib^  statutes 
now  in  beiiU  to  make  sucli  leasee  of 
lands,  Sfc,  SiaH  be  dcctne^  as  valid 
as  such  leases  of  lands,  S[C,  H  G.S. 
C.17 — 86,87. 

iL  Provided  that  matter  and  fdlqws  of 
colleges  or  hails,  deans  aqd  ch^^ers, 
S^e.  cnall  not  hereby  be  enabled  to 
grant  leases  for  any  longer  or  other 
term  than  they  are  allowed  to  do  by 
the  local  statutes  of  their  eerefal 
foundations.    Td.a.% — 87-     " '' 

S.  And  the  rent  reserved  on  such 
leases  may  be  recovered  hy  action 
of  debt.    I(i.t.S.ibid:        -         ■ 

4.  A  freehold  lease  of  tithes  cpnnot 
commence  injiituro.  Edmomon  v. 
Booth,  228. 

5.  A  gtant  of  totumjut  suum  in  decimis 
passes  a  lease  of  tithes,  which  the 
grantor  has  ita  right  of  faia  wiie.-  ^r- 
noldy.Bidgoo^  24S. 

V  6.  A  lease  of  tithes  for  all  the  time  tlie 
lessor  shall  continue  vicai',  is  good, 
and  conveys  a  freehold-  Snuer  r> 
Hiil,  1418. 
7-  Persons  having  any  estate  of  inhe- 
ritaace,  ^.  in  any  pentjougc,  Utb^' 
^C  made  temporal,  or'  permitted  to 
abide  in jtomporal  hands,  and  happen- 
ing to  be  diweised,  ([C,  or  otherwise 


Leases,  ^.  qf  Tithes. 

kept  or  put  from  their  lawful  inherit- 
BDoe,  Ifc  by  others  claiming  intevest 
or  title,  may  sue  for  the  recovery  of 
their  rights  iii  the  Temporal  Coims, 
by  writa  similar  to  those  in  wUch 
lands  may  be  recovered  38H.S. 
c7.».7. 

8.  And  judgments  given  in  the  King's 
'  Courts  in'  sucb  wnts  original,  iand 

fines  levied  thiere,  bf  tithes,  ^c.  sball 
have  the'  taame  force  as  indgments 
and  fines  of  lands,  Sfc.    Id.  ibid. 

9.  Provided  (hat  this  act  should  not  be 
expounded  to  give  any  remedy  in  the 
Temporal  Courts  aga^t  persons  re- 
fusing or  denying  to'  setiDut  their 
titbea.  JiL  t.8.  ibid.-  Vid.  Titbe^ 
3S,  36,  37.  38,  39- 

Limitations. 

1.  The  statute  of  limitationa  is    not 
'  pleadable  to  a  bill  for  tithes.    Man- 

idtt  V,  CleypoU,  67*.  Sed  vide,  stat. 
5SG.3.  r.lS7-(-5.  p.86.  and  JfVoM 
V.  CanAam,  2086. 

2.  'Vet  the  Court  of  Exchequer  reEUsed 
to  decree  an  attcount  of  tttbes '  be- 
yond six  years.  Garrardv.  SchoBar, 
10*5.     r*rf.l249. 

3.  And  under  circumstances,  length  of 
time  will  be  considered  of  itself  a 
su^cient  ground  to  refuse  an  ac- 
count, if  Uie  party  intitled  to  th^ 
tithes  had  the  legal  estate,  aUd  was 
under  no  disability  of  infancy,  ^c. 
Sif  Hampbrfy  Matwitx  v.  (/«Aa  At- 
dter  Sbith,  1583. 

i.  In  a  suit  by  a  rector  to  recover  his 
gl^he;  incrdf.rvied  upon  by  land  own- 
eri  of  ibe  patish,  it  seems  length- of 
time  isWoTjar  of  bis  right.  MlotN.. 
JKaiwMon,  1583;  ^  ■ 

London. 

1.  Inhabitants  of  houses,  and  occupiers 
of  sh(^,  Sfc.  in  the  city  ofXMndon 
foui  its  liberties,  shall  pay  to  the  par-- 
^dns,  SfC.  after  the  rate  of  It.  i^rf,  Tor 
every  lOj.  rent,  without  fraud  or  fco- 
vin.    37//.8.e.l2.— S3. 

2.  If  any  lease  stiairbe  made  by  fraud 

SG4      .  , 


nmsK. 


Lombik. 


•ifpK  covin,  ronWiiY  JM>  duk  the 

'-'  tuMinnt)  orthcrentreurrediball 
be  leu  tfaon  usual,  b^  rewon  of  any 
fine,  £(c^  the  occi^en  iIikII  psf  ac- 
Cariling  to  the  ftforessid  rate, on  the 
usual  and  fair  rent  before  the  mak- 
'  it^  of  Mich  lease.    Id.  t.  3 M. 

S.  0#iien  occupying  theirowuboiueB, 
tfc.  shall  par  according  to  the  same 
«aU  VB.' the  lut  rent.    Id.t.4.  Hid. 

4.  Lessees  inhabiting  part,  and  letting 
i-aat  die  rcudne,  ^an  pttjr  according 

t9  tlie  BBBse  rate  for  the  i>att  tlK^y 
occupy,  and  their  under  lesseea  fur 
^.tberest.     Id.  s.  5,  0^  ibid. 

5.  Where  lessees  assign  or  let  out  the 
whnle,  the  occupiers  shall  pajr  ac- 
cording to  their  respective  propgr- 
tioiM  of  the  rent.     Id.i.T.—BS. 

6.  Dwelling  houses  conrerted  iuto 
wxrchouRes,  Sje.,  or  warehouses,  4' <'- 

.  convened  into  dwelling  houses,  shall 
be  subject  to  the  some  rates.  Id.  i.  8. 
—65. 

7.  Where  any  dychousc  or  brewhousc, 
Irith  itn^cmcnu  for  dying,  ^c'.,  shall 
be  demised  i^th  a  rent  reserved,  as 
well  in  respect  of  such  implements, 
W  of  such  dychnuBc,  ?fc.  the  nami' 
rate,  with  tlic  third  penny  abated. 
Jd.  jr.  9.  Md. 

8.  A  principal  house  with  key  or  wharf, 
having  crane  or  gibbet,  with  liku- 
abalcuient.    Id.  i^. 

0.  Wharfs  without  crane  or  gibbet,  thu 
same  as  mansion  tiouscs.     lb.  ibid. 

10.  .Where  any  mansion  house,  with  n 
•hop,  Sfc,  shall  have  bean  accupi<kl 
together,  and  shall  be  aflerwarda  Se- 
vered, each  part  shaU  be  subject  to 
Ae  same  rent,  according  to  the  se* 
veral  renu  reserved.    M.t.  10.  ihid. 

U.  The  tithes  shall  be  payable  quar- 
tedy,  at  the  four'  most  usual  nyuts 
of  the  year.     Id.  t.  1 1.  Hid. 

J2.  Every  householder  paying  lOi. 
rent,  or  above,  shall  for  himself  be 
^tiiharged  of  his  four  offering  days ; 
bat  his  wife, .%.  uking  the  rights  of 
the  church  at  Easier,  diall  pay  2d. 
for. their  ibuf.ofleiiDg  days  Teariy. 


London, 


vs.  "When  t  home  ehall  have  been  let 
ft>r  lOr.  ycariy,  or  more;  and  shall 
Iw  subAvided  iide  parcels,  yielding 
less  than  10*.,  the  owner  or  principal 
leasee  shall  pay  die  whole  rate,  aod 
the  under  lessees  riiall  be  discharged, 
paying  Sd.  yearly  for  four  o&ring 
cUyfc    Id.  t.  IS.  Hid. 

li.  ProvMoni  with  respect  to  garden 
appertaining  to  no  manaloa  lotue, 
4c.    Id.  k*,  15.  Hid. 

IS.  exemption  ofhoiues  of  great  moi, 
4-^.  in  their  own  handk,  and  balls'  irf" 
companies  unletten,  which  have  not. 
ia.linnvaat  beeariMed  to  par  tiAei<: 

J&  The  tike  as  to  sheds,  ^c.  whi(^~  were 
never  parcel  of  any  dweinng  hou*^, 
^c.    7i  1. 17^-57. 

17.  Provided,  that  where  leas  tbn-Ae 
'   above  rate  hath  been  accustomed  to 

be  ^d  fbr  tithes,  tb^  accnsto^ied 

'  rate  shall  be  contluned.     Id.  «■'  IS. 

ibid. —  Vid.  Bennet  v.  Tr^au,  635.. 

18.  Disputes  to  be  decided  by  the 
mayor,  by  the  advice  of  counsel. , 
/rf. «.  19.  lAirf. 

to.  And   if  not  determined   by    hiui 
within  two  niontlis,  by  the  lordcIiaQ- 
cellor.    /(/.J. 20.  ibid._ 
20.  Provided,  that  if  any  tenement,  an 
account  of  great  ruin  or  decay,  Ehall 
be  let  for  less  than  the  usual  rent, 
the  occupier  sliall  pay  only  after  the  , . 
rate  of  the  rent  reserved.    Id.  i.  21. 
ibid. 
'i|.  The  tithes  of  those  parfshe^  whos* 

:  churches  werehy  the  fire  of  Londpn  .. 
eidier  demolished,  or  fa  part  con-'' 
Mimed,  whether  retnainittg' single, -(^ 

'  united,  are  reducetV  to  i  cenainh'. 

^aSifrasCkr.S.c.  15.— 68.   tt  viSt 

sUt.44G«>.S.  C.B9— p.8|S.'  .  .     :/ 

23.  And  the  sum  so  ascertained  (with 

glebes  and  perquisites,  Sei.),'  are  de- 

jclared  to  be  the  annntd  maintenance 
of  the  respective  paraoD^  &t.     U 

'if.s^7o,'7i.  '    ;; 


QSf  And  the  rates  on  the  seven^  bousesi 

f!C.  within  such  parishes  are  direct^ 
a  bt  «BiesMdr<ifithW  i-fizfailtilft'tifte. 


^^^E)iBX. 
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.  by  the.  alderman^  deputy yADd  comr 

raon  council  of  the  w«*d,  and  chureh- 

wardens  of  the  parish,  or  any  five  of 

t   them/  of  whom  the  alderman  or  kis 

.  deputy  to  be  one.    liL  «.4. — 71- — 

Ftt?,  also  #.  7.— 72,— *•  12.-*74f. 

8A*  And  an  appeal  to  the  mayor  and 
aldermen  is  ghren  to  any  party  ag- 
grieved by  such  assessment.  /9.> 
*.5.— 71,  72, 

25.  And  provisions  are  made  for  the 
review  or  alteration  of  such  aasessr 
meats  within  a  limited  time*  Id. 
S.6.  ibid. 

26.  And  three  transcripts  of  the  assess- 
ments are  directed  to  be  made  by 
the  assessors;  one  to  be  kept  among 
the  records  of  the  city,  another  in 
thie  registry  of  the  bisKop  of  LondoHf 
and  the  third  in  the  vestry  of  t^e 

•  parish.    Id.  8.8^^7%  73. 

27*  The  sums  assessed  are  to  be  paid 

•  to  the  parsons,  Sfc.  at  the  four  nuMt 

•  usual  feasts  x)f  the  year,  or  within 

•  fourteen  days  aflcr  each  feast.  Id. 
*.  9— 73. 

28.  And  the  payment  to  commence 
from  the  time  when  the  incumbent 
begins  to  ofticiate.     Id.  ibid. 

29.  And  HI  case  of  an  impropriation,  the 
impropriator  is  directed  to  make  the 
same  allowanoe  to  the  incumbent,  as 
was  usual  before  the  fire.  Id.  s.  10. 
ibid. 

30.  'In  case  of  rcf\isar  to  pay  the  ^  sum 
assessed,'  it  is  to  be  leyied  by  warrant 
of  distress  from  the  lord  mayor.  Id. 
J*  11-^73^74.  • 

31..  And  It  is  provideflf  tha^  no  oourtt: 
or  judse,  >cclesiasUcal  or,  tamporair. 
other  ^an  the  pefsoj^s  authorised  -by . 
thi^  act,  shall  have  any  co^zance  oi: 
the  sums  to  be  paid  by  ;Vjrtue  there-. 

of.  Id.s.  14-. — 75. 

.  . . .  »  •     ■■  ■.^.-     '    ■■ 

32.  And  tlie  warden  apd>m|nor  canons 

of  St.PauI^Sy  parsoo  ai|d  propri^U^ 

of  the  r^tory  of  St.. Grfgpi^f  ac0  to. 

;    enjoy  all  tithes,  SfC'.  in  the  wveman- 

'    ner  as  before  the  making  of  the  ac^. 

•  Id.s.lS.md.      ■■'?  ^^  ■  '^'  ■■  ''*'■  '•• ' 


,-T' 


33.  Vi^^iff:i»jif^,iii^ 


.  -city  of  Ltmdfm,  wboatduardMa were 
dewjoliahfri  by  fire,  iDCfeaaed^^44 
Gse.  3.  cS9.  ju  l.^b-^-^e^ 

34.  Power  to  make  assessment^  upon 

buildings.    Id.s.S. — Hid. 

_ .  ■        ■     ■    .  ■  <■»•■■«■ 

35.  Appeal  to  the  lord  mayor  and  oourt 
of  aldermen  against  the  as^eswantfk 

'  Id.  s.  4—86. 

•  #       ' 

36f  Assessments  may  be  ahetcd  cwy 
seven  years.    Id.  s.  5. — 86.  a. 

S7*  Four  transcripts  to  be  made,  vond 
where. to  be  deposited.  Id.s.&^^ 
86. 


'Vf 


'38.  The  days  of  payment  of  the  sums^ 
:    assessed.    Id.  s.l. — 86.  ^^ 

S9.  Inlpropriators  to  continue  to  p^y 
'    what  they  have  been  accustomed  Ijo 
pay.    Id.  s.  8. — 86. 

'i 

40.  The  vicar  of  5/.  Sepulchre  to  recM^«e 
tbe  fuU  sum  directed  by  the  ac(,  in- 

,  stead  of  the  one-third  part  of  tbj^ 
tithes  he  is  entitled  to.    Id.  ;,  §*-^ 

8o.  :f      »., 

■  -^     '   '     ■  '  .  ;••*■/    w 

41.  Certain  compensations  out  of  .tlie 
,  city  chaniber,  mlieu  of  houses  takait 

down,  Sfc.  continued.     Id.  s^  XQ^-^ 

86.  '.  -,   s^- 

42.  How  Uic  sums  assessed  slialMl^fc 
recovered,  in  case  of  refusal  Of  ]>i])L 
ment.    Id.s.W. — 86.  a   , 

43.  If  the  sums  assessed  shall  be  pkid 
in  the  manner  thereinafler  menCfo^ 

'  ed,  they  shall  not  be  raised  as  tlb^r*^-  ' 
t  inbefore  directed.  -  LL  a  12.-<^86u^7 

4^,.  Churchwardens    and    vestrr -iittiy' 
,  makje  yearly  a8sa8sinetit8«    ItL  t.  ISi 


^  ^'•,    "  .~:X 


4p.  A'p|ied    to  the  lord  ma^pi^anj^ 

J  alderlchen'  against  sUch  aisi^ssm^ita 
1  given.    Id.  s.  14.— ^J 

4$.  Power  of  distress  for  r^covcriiyg 
^sucfa  assessment,'  Warrants  'to ^b^ 
j  executed  out  of  the  crty  to  Jbe  coun- 
'.  tersigned;    Id.  r;  15.*^80^ '      •      ' 

47-  Power  of  .fhstress^fbr  r^.Qoyfiiifig. 
-the' thereiqbefor^  first  de8cri?>e!ijafn{ 
iscssitieflt.    'Mri.  l&^Sft    /  „  ,^  •  ^^^ 

lectors  under  thu  act.  Id^  «•  l9/-9^^- 

I 
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49.  Powers  of  22^23  Car.  2.  and  of  j 
this  act  vested  in  the  lord  mayor  and 
aldermen,  and  a  provision  in  case 
they  neglect  or  refuse  to  act     Id. 
s.  18.-86- 

50i  No  Court  or  Judge  not  having 
ooffiiiKance  by  the  act,  shalt  have 
junsdktiOii.    Id.  s.  19.— 86. 

51*  The  said  act  to  be  a  public  act.  Id. 
#.22.-16. 

52.  And  houses  in  London^  part  of  the 
possessions  of  one  pf  the  greater  ab- 
bies,  shall  pay  tithes.  Green  v.  Pipery 
Cro.  EL  276.-^164^ 

59.  A  custom  that  the  paiishiDiiers  of 
St.Lconardj  Foster  Lane,  within  the 
precincts  of  St.  Martin  Le  Grande 
shall  pav  to  the  parson  2s.  in  the 
pound  of  the  rent  of  their  houses,  by 
way  of  tithes,  is  good.  Dr.  Grant  s 
Case,  259.  Vide  Whitaher  and  Tid- 
dersdale  v.  Dr.  Ley^ld,  261.  263. 

54.  A  prohibition  to  a  suit  for  tithes  in 
London^  because  the  mayor,  by  s(iat. 
37  H.S.  c.  12.,  has  jurisdiction.  Anon. 
^iS5.  Vide  Meadhouse  \.  Tat^lor, 
929,  in  natis*  Bureess  v.  S^pns, 
433.  The  Parson  qf  St.  BotolfKs 
Case,  434. 

55.  Tl^c  ancient  rent  was  reserved  upon 
a  house  in  London,  and  also  a  further 
sum  by  way  of  fine  and  income :  whe- 
ther tithes  were  payable  under  the 
decree  of  37  H.  8.  according  to  the 
ancient  rent  on/y,  or  according  to  the 
ancient  rent,  and  the  sum  reserved 
for  fine  and  income,  was  doub^d? 
Dunn  V.  BurreU  and  Gtjffe^  299. 

56.  A  reservation  by  a  lessee  for  life 
who  leases  for  years,  shall  not  bind 
the  revertioner  to  pay  tithes  ac- 
cording to  that  rate.  M^dhou^e  v. 
Taylor,  329,  in  notis. 

57«  As  the  same  was  last  let,  is  not  to 
.    be  understood,  last  before  the  decree 
under  the  statute,  but  last  before  the 
demand  of  the  titlies.    Id.  ibid. 

58-  The  rate  ordered  by  the  stat. 
37  H.  8.  <:.  12.  s.  2.  to  be  paid  on  the 
rent  of  houses  in  London  in  lieu  of 
tithes,  is  assessable  on  the  improved 

14 


rent  of  such  houses.     Sheffield  Clerk 
r.  Pierce  and  others,  503.—  Vide  1425. 

(ICC. 

59.  Whether  a  person  claiming  under 
a  sequestration  be  rclievable  for  cus- 
tomary tithes  in  London,  according 
to  the  decree  confirmed  by  the  stat, 
37  H.  8-  c.  12.,  or  may  apply  to  the 
Court  o£  Exchequer  ?  Q.  Sheffield  v. 
Serjeant,  503. 

60.  An  En^ish  bill  lies  in.  the  Exche- 
quer for  non-payment  of  tithes  in 
London^  according  to  the  decree  in 
Stat.  37  H.  8.  c  12.  Langham  v. 
Baker,  511. —  Vid.  Sayer  y.Murnford, 
54S^^Kunaston  v.  Miiler,  903.— 
Ivatt  V.  fVarren,  1054. 

61.  And  at  the  suit  of  the  personal  re- 
poreeentative  of  the  impropriiaory  for 
tithes  due  in  his  lifedme.  Umfire- 
ville  V.  Batekelor,  548— H^iiUanso«  v. 
GosUng,  902.—  Vide  1054. 

62.  So  the  Court  of  Chancery  has  an 
original  jurisdiction,  notwithstanding 
the  statute.  Warden  and  Minor 
Canons  of  St.  PauTs  v.  Crickett, 
1425. 

63.  A  defendant  who  set  fbrth  his  lease 
at  a  low  rent  and  a  fine,  and  alleging 
by  answer  tliat  he  had  never  hem 
of  a  greater  rent  being  paid,  and 
there  being  no  evidence  against  it> 
was  held  liable  according  to  the  rent. 
Id,  ibid, 

64.  It  is  no  defence  to  a  demand  for 
tithes  of  a  house  ia  LondoM,  that  it 
stands  on  the  scite  of  old  houses, 
which  never  did  pay  any  tithes  i  and 
a  payment  for  eight  years  docs  not 
constitute  a  customary  payment  witfa- 
li^  the  meaning  of  tne  statute  and 
decree  of  37  //•  8.  Bramston,  v. 
fleron,  1314.  '    '     " 

65.  By  Stat.  22  «^  23  Car.  2.  c.  15.  the 
sums  of  money  wliich  have  been 
duly,  according  to  the  dif^ctioos  oi 
the  act,  assessed  upon  the  aevcral 
house^^  SfC'.  within  the  parishes  men- 
tioned in  the  act,  are  beqctne  real 
charges  upon  the  houses,  Sfc.  where- 
on they  were  so  assessed,  so  that  (he 
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arrears  whicb  ought  to  hare  been 
paid  hy  the  former  occupierB,  or 
whrch  became  due  when  the  houses 
stood  empty,  may  be  levied  by  dis- 
tress and  sale  of  the  goods  of  the 
present  occupiers.  Exparte  CroxaU, 
812. 

66.  The  Stat.  37H-ac.l2.  for  regu- 
lating the  payment  of  tithes  in  Lon- 
don extends  both  to  lay  impTopriatorg 
and  spiritual  persona;  bnt  the  stat. 
33  ^  23  Car.  %  for  the  maintenance 
of  parsons,  S^e.  in  those  parishes 
which  were  destroyed  by  the  fire  of 
LmtrioK,  extends  to  preaching  minis- 
ters «ily.     Ward  v.  HiMer,  588, 

61.  If  the  Lord  Mayor  has  done  wrong 
in  refusing  his  warrant  of  distress  for 
levying  sums  of  raon^  oatbe  ittha* 
bitonts  who  deny  tha  minister  his 
assessment  made  in  the  year  1681, 
under  the  act  of  parliament  made 
22  *  23  Car.  2,  c.  15.  for  the  better 
settling  the  inaintenance  of  the  par- 
sons, ^c.  in  the  parishes  of  the  city 
of  London  burnt  By  the  fire,  the  Court 
of  ChfthCeTy,  upon  petition,  can  fssue 
its  warrant  fur  levying  the  sums  aa- 

=  Bcsied.     Ex  parte  avMaU,%ll. 

:  6S.  The  Red  Hart  Inn,  In  Fetter  Lane, 
is  within  the  city  of  London,  and  not 
within  the  liberty  of  the  Rolls. 
Grant  v<  Cvinon,  541' 

69.  While  Frian  Is  within  the  ilbetdes 
nf  the  city  of  London,  and  was  so 
when  37  H  K.  e.l 2.  was  passed;  but 
it  is  not  withlh  the  parish  of  St.  Dnn- 
tttm  ts  the  Weat.     Grant  t.  Brmmi, 

70.  l.lfso  much  rent  be  reserved  as  was 
accustomed  to  be  paid  at  the  making 
the  decree  in  37  H-S.  (whatsoever 
sum  be  paid,)  the  parson  can  aver  no 
covin.  2.  Where  nouses  were  never 
let,  but  inhabited  by  the  owner,  this 
is  oatus  otfUuMS.  (Sed  vide  Axtrobui 
V.  E.  /.  Co.,  16+1.)  3.  Where  the  de- 
cree s^s,  "  wliere  no  rent  is  reserv- 
ed by  reason  of  uy  fine  or  iucomc 
paid  beforeliand,"  although  do  fine 

'  «r  incmse  bv  paid,  yet  if  no  rcat  be 
reMrved,  tlia^aoA  rriuU  hwra  his 
tiAea    accordiog     to   Aie  deoree. 


4.  The  parson  sboil  not  sue  lor  those 
fitiiM  in  the  ecctesiastical  raurt. 
I  Skidmore  Sp  Eire  v.  Belt,  Ha. 
Tl>  A  warehouse  in  the  parish  af  St. 
Botoiph,  built  on  sites  of  houses 
which  had  never  paid  rent,  liable  to 
tithes  aflcr  the  rate  of  2t.  9d.  in  the 
pound,  according  to  the  annual  value, 
tindCT  the  slatme  and  decree,  Ky- 
natttmf.E.L  Co.,  163a 

72.  The  paymeBt  of  a  large  fine  nndet 
Stat.  97  A .  8l  c.  12.  is  not  firauddent 
or  covinous  within  the  mcanmg  of 
the  act,  if  the  ancient  accustomed 
rent  be  paid,  and  the  2i.  9d.  .in  Ae 
pound  is  to  be  calculated  on  auch 
rent  only.  Minor  Canotu  of  Si. 
FauTt  V.  Cricietl,  1855. 

73.  Customary  payments  under  the 
statute  need  act  be  immeuorlal. 
The  Warden,  ^c.  of  St.  PauTt  v. 
Mbrrii,  1674.  The  tame  v.  Kettle, 
1709. 

74.  Decree  for  payment  of  tithes  at 
2f.  2d.  in  the  pound  upon  the  value 
to  be  let  of  certain  warehouses  erect- 
ed  by  the  EaH  India  Company,  upon 
the  nte  of  old  buildinei,  no  specific 
customary  payment  being  alleged. 
A>ar<Autx.E.LCo.\GiO.  Andws 
the  Warden,  ^c  of  St.  PaifTa  v. 
Kettle.  1709. 

75.  The  deanery  house  of  St.  PauFt  fs 
not  exempt  from'  payment  of  tithes 
to  the  warden  and  minor  canons 
thereof,  as  parson  of  St.  Gregory, 
under  Stat.  37  H.B.  c.  12.,  either  upon 
the  maxim  eocletia  euietia,Sfc.  (which 
applies  only  to  the  clergy  of  tlienaie 
pariih  church,)  or  upon  the  gnmnd 
that  the  dean  is  a  great  man  within 
the  meaning  of  the  statute ;  w  the 
statute  contains  express  exemptioos, 
it  excludes  all  other  independent 
exctnptions  which  might  before  have 
existed.  Such  tithes  arc  tn  be  cal- 
culated at  the  rate  of  &.  Qd.  In  the 
pound  on  tile  ikir  yearly  rent,  or  ac- 
tual annuBl  nlue  of  the  pnnniiea  to 
be  let,  w  in  tilC  coae  of  oil  other 
faousU  p^ing  tilbcs.  I'ke  JfWdcn, 
i{c.  of  at.  Peat  T,  3U  Biih^  of 
Lincotn.  1816. 


tlTOEX. 


I.  t/mj  person  wlio  shall  plant,  grow, 
niae,  or  cultivate  aOy  madder,  shall 
pay  to  the  panioa,  ifc.  S*.  and  no 
more  yearly  for  every  acre,  and  so 
in  proportion,  in  lieu  of  all  maimer 
of  tithe  of  madder.    31  6. 2.  c.  IS. 


%  And  for  the  recovery  of  such  sums 
the  parson,  S[c.  shall  nave  the  com- 
mon and  usual  remedy.    Id.  ibid. 

3.  IVovided  that  no  madder  shall  be 
carried  off  the  ground  on  which  it 

'   grows  before  the  payment  of  such 

-  sums  to  the  persons  intitled.  Id.t,2, 
ibid. 

i.  And  provided  that  this  act  shall  not 
extend  to  charge  any  lands  discharg- 
ed by  on^  modal  decimandi,  ancient 
composition,  or  other  discharge  of 
tithes  by  law.  Jd.  t.  3.  ^Ui. 
■ .    Contmned  by  5  G.  3.  c.  18.  for  14 

',..  yeara,  expired. 


1.  Tlic  tenth  meatt  nUk  of  every  mom- 
;  ^ing  and  of  every  cvem'ng,  and  not 
.  ,  tjte  tenth  of  eveiy  fnearn  milt,  is  due 
:.  for  the  tatlic  of  milk.  Dt,dd  v.  Ingle- 
__lQn,  527.— -Soic  v.  Spariling,  618.— 
Vid.  Carihea  v.  Edaiardt,  828. 

9.  Not  the  fldh  evening's  meal,  but  the 
whole  milt  of  the  tcntli  day.  Bos- 
worth  V  Limbrick,  1101,  Ilia— Hut- 
.  dmu  r,  FkU  and  others,  1200. 

9.  But  the  parson,  ^c.  or  his  tithe  ga- 
''  therer,  must  demand  the'same  at  p)e 
'  liabitaiion  of  the  owner.     Dadd  v. 
Hudson,  528,  in  nolit.—  Vid.  Carthm 
V.  Edxeardt,  826.  969,  970- 
4.  Yt5t  a  custoin  that  the  parishioQer 
'shall  csrry  it  to  the  church  porch  b,a3 
■'pecn  established, aadondccourit  de- 
fined without  an  issue.    Morxm  v. 
NivUte,  1046. 

W"  A  tnodui  of  Gd.  for  evcrycow  in  lieu 
'"bf  the  tjthc  milk  la  ducto  ibe  paiaoo 
''of"  the  jiarish  where  the  cttHi  are 

.^x^t,  tliuiidi  railhcd  iii  ssoth^  pa- 
■ViBji.     /f4^4/  V.  fii^rtufy  607.-  ,• 


MiSsi 


1.  llthet  payable  of  all  mills  n«.  ts 
andent  as  9  Ed.  2.,  bnt  such  ancient 
mills  are  cUscharged  by  tutiaili  deri, 
C  5.  ISO,  in  the  notes. 

2.  And  if  such  ancient  mill  Jall  and  be 
rebuilt  upon  the  aacieDt  foundation, 
the  discharge  of  tithes  shall  contmue. 
LLOid. 

S.  A  com  mill  newly  erected  out  of  Ae 
materials  of  an  andent  mill  which  bad 
never  paid  dthes,  was  decreed  to  be 
liable  to  the  pavment  of  tithes,  as 
pertoml  dthes,  that  is,  the  tenth  part 
of  the  profits,  after  all  inddents 
eharge*  deducted.  Tkowiat  t.  Price, 
871. 

4.  An  ancient  water  com  rail!  does  nor 
lose  the  privilege  of  being  exempted 
from  tKhes,  by  having  been  occasion- 
ally used  as  a  lead  mill.  Wilton  v. 
Maton,  974. 

5.  'Whether  the  tenth  toll  dish  be  due 
,  as  tithe  of  an  ancient  water  con 

mill  built  beyond  memory?  Q.  the 
Court  of  Exchequer  dividedw— ^ih^- 
toH  V.  Oliver,  62S.^nd.  CHepMm  v. 
Barlow,  657. 

6.  The  court  will  presume  mHla  to  b« 
ancient  mills,  if  there  be  do  evidence 
of  their  having  ever  paid  ti&e. 
Hughes  V.  Biliingbitra,  644. 

7.  But  for  a  fulling  miH,  paper  mill, 
iron  mill,  tin  mill,  Sfc.  no  tithe  is  pay- 
able; because  they  are  things  in- 
vented for  the  ease  of  man's  hbour. 
Johnson  v.  Dandridge,  344;  957. 

8.  Com  ground  at  a  newly  erected  mill 
for  the  purposes  of  diMilJatioi),  by  a 
person  not  resident  in  Uie  pansh 
where  the  mill  is  worked,  is  not 
titheahle.     WUsoji  vt  Mason,  974. 

9.  A  mill  formerly  a  lucking  mill,  and 
afterwards  osea  merdv  fof  the  par- 

Eose  of  grinding  oMu  far  the  owner's 
ounds,  is  not  subjeici'  t6  tithes- 
Hich  V.  Triese,  1022. 

10.  A  vicar  ettd«Md.wttfc>KbiU  tithes, 
is  intitled  to  tithes  of  a  mill  'newly 
erecbe^  oin,g^ii)i>i,.,ga^j){  fiw: 
parsonagejjCfBmi  U  <b^  knig,i^#»e 
statute  of  oiMOlutiMiB.     Ahoh.  286. 


l^BtX. 


imo 


Miik. 


-11.  To  a  biU  for  tithe*  of  a  miH  the: 
defeitiUnt  pkacled  a  niodiu  for  the 
miD,  when  it  was  part  a  corn  mill 
and  part  a  fulling  mill,  but  having 
since  taken  anay  the  fulling  wheels, 
and  put  a  pair  of  mill  fltonea  in  their 
roDm,  the  plea  was  oremiled.  Tal- 
bctv.Mag,  ISi.    Manbg  y.  TayloT, 

12.  The  tithes  of  malt  grmiul  in  a 
■    hone  mill  is  a  jtertonal  lith^  and 

due  only  where  it  ha*  been  p«d  40 
yean  before ;  and  it  ie  not  p^able 
by  the  tenth  UJidiih  of  the  com 
ground,  but  by  a  tenth  part  of  the 
clear  protits,  over  ana  abore  all 
incident  charges.  Chamberlaine  v. 
iVnute,596.—  Vid.Carlaony^Bright- 
uxU,  676. 

13.  How  &r  the  tithe  of  mills  amy  be 
considered  as  predial?  VttLGaefiet 
V.  flakes,  1256.  Cooke  r.  Derby, 
827. 

4i.  A  water  mill  iatithable  as  apruHat 
and  local  tithe  in  respect  of  Ota  per- 
son to  whom  it  is  due,  but  as  a  ^ler- 
tentl  tithe  in  the  mode  of  accooiitiiig. 
Hall  V.  Mackct,  1460.    , 

10.  The  tithe  of  the  clear  profits  alone 
is  due ;  and  the  rent  is  the  first  de- 
duction :  and  in  tlie  case  of  a  new 
mill  in  the  occupation  of  the'  awiter, 
a  yearly  Talue  in  the  nature  of  a  sent 

'  is  to  ba  set  upon  it,  and  deducted. 
Id.  Had. 

16<  A  millec  must  set  ont  in  his  soiwer 

to  a  bill  &>r  discovery  of  tithes  the 

,  <]uantity  of  meal  ^ound,  but  need 

nof  set  out  the  price.     Chapmm  y. 

,Pi/cJSff-,1658. 


See.a  grant  of  tha  tithes' of  as 

.  miMirom  £eiS.  ttt'the  Bishop  jof 


t.'A»(i«ftj(:is«'— 


Modus  ^eammdi. 

2.  A.  nodta.  presumes  a  compoiitiaii 
whh  consent  of  the  parson,  patron, 
and  ordinary,  before  time  of  mnoery. 

Per  Thompttm,B.Ui7 Vid.Eari 

(^  CoWBtryv.BunleK,  1596. 

S.  A  custom  time  nrmemorial  to  pay  a 
certain  price  for  tithe  lamb  is  good, 
and  caanot  be  destroyed  by  the  par- 
son's incroaching  for  morCi  or  the 
tenant's  paying  more.  Flemag  V. 
Tenanis  of  Dudley,  155. 

4.  But  where  the  tenant  pays  a  penny 
forji/iy  years,  and  afterwards  pays 
tithe  in  kind ;  though  he  again  pay 
the  penny  for  twenty  years,  this  is 
not  a  modus  dedmandi.     Id.  ibid.    . 

5.  A  modttt  that  tithe  milk  oi^ht  to  be 
paid  by  every  tenth  evening  and 
morning's  meal  in  kind  fi-om  lloe- 
Monday,  (that  Is  the  Monday  fort- 
night after  Easter  Day)  and  the 
morning  following  to  he  ti^m  b^  the 
rector,  at  the  plac6  of  milking,  and 
no  tithe  milk  to  be  paid  for  the  resi- 
due of  the  year,  Toi4,  being  only  pay- 
ment of  part  for  the  whole.  BHnck- 
looit.Edmtndt,7l\> 

Q.  pna  shilling  -  for  ever^  fat  btdlbck 
agisted  withm  the  pansh,  in  lien  of 
the  tithe  of  agistment  of  barren  and 
uiqirofitabfe  cattle ;  and  1^.  for  any 
mall  quantity  of  hemp,  sown  every 
year  by  every  occupier  of  lancu 
within  the  parisfa,  disallowed.  JSFcur- 
cauen  v. Robertt.Q^. 

7-  Payment  of  titbea  for  one  thing 
cannot  be  a  discharge  of  thein  fo|> 
Another.  Thus  one  penny  for  er^ 
milch  cfrw  in  discharge  of  cows,  oxfn^ 
ateers,  and  calves,  Ii  not  a  good.qio- 
dut,     Qrysman  t.  Laeet,  165. 

S.  Modut  of  Ad.  for  every  orchfu^  ii^ 
lien  of  tbe  tithes  of  allftiiit  tr^jn 
the  parish  ornruled,  as  bebw  a  jnogbc 
ofone  titiiein  Ilea  of  another.,  ^ijr- 
rv^tor.'Legge,  ^09,  910.  ft  noiu. ,. 

9.  'Whether  a  modus  of  ten  fleeces  of 
wotel,  and  two  and  a  half  Iambs,  or' 
'  iJr.M.inmoneyinheuoftheliBl/^Bi^, 
{«  nH  discharge  of  alt  tithefl7l»« 
flood:  Q.  Archbiihoa  of  Yori' r. 
Duke'ofNmeatHe,  585.  ^'' 


IND?X. 


Modus  (kctmamM. 


Modu$  decimandi. 


Ilk  Whether  six  fieccea  of  kooI  and 

three  Iambs  for  all  aataU  tithei  ?  Id. 

aid. 
U.  Whether  eight  fleecss  of  wool  ■and 

it.  in  dischwwe  of  all  tithes  wJmtso- 

ever?    Id.  ibid. 
18.  A    modut    of  enrjr   tenth    day's 

choese  during  twenty  weelu  from 
,  Halyrood  Daif  in  lien  of  tithe  of  mill 
'  BeeRH  good.     WtJie  v.  Jtuaa,  t^9G. 

13.  Finding  straw  for  the  bod^  of  the 
church  ii  no  good  medui  in  discharge 
of  tidies;  unleMit  be^hewnfliat  thi; 
■paraonhtidabaiefitfrom  it.  Scoryv. 

. .  iSoAor,  i6S.    ■■^uL  PnkiUtim. 

14.  Payment  of  5t.  to  the  clerk  it:  not  a 
fovdmodut.    iStnellv.  Wood,  157- 

15.  A  ciutom  to  cut  down  the  grass 
growing  upon  the  meadows,  and  to 
make  it  into  har  at  the  tenant's  cx- 
^peiue,  &c,  and  to  set  out  (he  10th 
cock,  is  agood^rescription'in  satis- 
faction  of  the  tithe  of  latter  mowth, 
U  well  as  of  the  first  mowtb.  JUall 
T,  Fettyplaee,  222—  Vid.  Grenc  v.] 
AutUn,^^.— Hide  n.  Mil,  iQ%       , 

.I&  A  modtu,  that.b  conatderation  the 
barishioDen  .made  iha  tithe  grass  ' 
into  hay,  therefore  the. pariililoncrs 
inhabitanls  within  the  [fuuiabi  wt;re 

.to  pay  no  tithes  tfor  the  hertiagt;  of, 
d^  and. ui^i rouble  .cattlei;  i)iuu(;h  ^ 
,  it  WM  proved  thatithe.jwisliiaQt'ra,  i 
time  out  of  miaS,  thad gpaidno  titlit 
of  this  herbage,  jet  the  court  hcldj 

'4t  to  be  a  matettel  Objection,  that  i 
foreigners,  living  bill  «  the  "pansh,  I 
made  the  tithe  m.m  into^ay,  Qudj 

>««t  ImM  Hthe  JMrtnge.  T'm  v.I 
Ayde,  «97,  \ 

17  A  madut  to  pay  2(.  in  the  pound  I 
out  of  the  rent  reserved.is  void,  hc- 
cansc  of  uncertainty.  St/nei.  Dnil-\ 
deridge,  S78.  Vid.  Startup  v.  Vod-\ 
deridge,  587.591,302. 

18.  A  ■Kodus  to  pay  \i.  in  the  .pound 
on  the  yoorly  rent  of  rack-rcuitd 
laa'ds,  and  the  yearly  value  of  fitnns 
underlet,  in  lieu  of  vicarial  tkhcs,  isi 
vmd.   .£«t>iv.2«e,609v 


Jta  A  "KxAtf  f£  34.  tat  bovHV  ^ay, 
hem  and  yard,  ouc.  for  bay  a  pewnr, 
for  housea|Kiuky,  for  beos  a  half- 
penny,  and  tor  yard  a  bal^opay  is 
bad,  whe&ar  taJcen  ^UstributiTely  or 
jntirely.     Twrtoa  v.  ChytQag.e28. 

90.  A  modiu  of  3d.  pcydtle  'by  the  oc- 
oi^ers  of  every  ox-gang  of  land, 
containing  16  acres  of  arabte,  mm- 
Jom,  tmdpcmtm,  after  tbje  nte  of  7 
-yards  to  mc  fwle  or  i^tch}  ia  ben  ai 
the  ti^  of  hay  Bfising  «Vi  the  aid 
■MM^^,   a   v(^    for  .uwertaiily. 

21.  A  modut  to  pay -a  £ithe  penny  for 
eveiy  house  haviiw  lands  beJongiiig 
to  it,  without  «pad&cation  or  rej^ard 
to  quantity,  is  bad  from  uncertainty. 
Trmnt  v.  Oaion,  1066,  1081,  1063. 

,22.  .A  modut  tliat.aU  occopieis  of  brm 
Jwosei  ,m  the  n<wth  side  of  a  Uoe, 
&c.  with  the  lands  muoUu  occupied 
therewith,  have  time  out  c^  njind  paid 
'8tf.<ftc.'Bml  dtf  occnpiers,  tec  cat  the 
south  tid^,  ftc.  with  Uie  lands  anM% 
OccDJitied  therewith,  ■fitf.ycarty  tot 
each  cow,  ftc  vtMd  for  Msentttafy. 
Carieton  v.  Brighfn^  676. 

23.  A.mo^  of  ajUAtfr  df'havinsatis- 
laction  of  titheSay  is  void  for  uncer- 
tainty.   FerMick  v.  LanAe,  869. 

Sk  Amoduttf  it.at  .fiirifr  payable 
In  lieu  of  tithe  hay,  of  &  farm,  ti  too 
uncertain,  it  not  being  certamof  what 
.ji  farm  'Conusts.  Sarweli  y.  Coata, 
.646. 

S.  A  vtadmt  df-*  meadow,  called  the 
pvHri's  meadow,  and '  beast  ^noief 
in  lieu  of  tithes,  declared  vMd  far 
uncertainty.    Birch  v.  Statu,  649. 

36.  Modut  to  Gwry  peat  and  turf  to 
the  parsonage  house,  in  lieu  of  tithe 
of  Jtempt  flu,  and  h^y»  -void  for  un- 
eertainty,  end  im  .that  no  right  of 
turbary  was  alleged.  i'fO*/  v.  KU- 
n«r,644. 

27.  A  raodui  to  p^  >  ■<">!  ^  money; 
but  if  in  the  hnnu  of  anf  other  per* 
■00  to  pay   dtfae  in   kind*  or  the 


INDElX.  **« 


Tnoiiey,  at  the  election  of  tfie  pjuBdn^ 
is  void.     Webber  t.  Taytor,  656. 

28.  An  allegation  that  a  modut  was 
payable  at  Eruler,  or  otherreiit,  rshen 
the  sheep  thall  be  told,  was  adjudged 
void  from  unccrtaioty.  PkUipt  v. 
Symet,  65*,  655. 

S9.  Six  Bbiltiags  and  eight  pence  for 
cverv  yard  of  land  for  titties  held  a 
good  modut,  though  the  lands  ttie 
uncertain.    Mason  v.  Hine,  951. 

Sa  A  modus  of  ISd.  for  a  fat  beast  and 
ed.  fora  lean  beast  is  cmUtt  enough. 
Bishop  V.  ChUhetter,  J320. 

31.  In  a  suit  for  tithe  of  lambs,  the  de- 
fendant insists  OD  a  tnodut  of  3d.  for 
evety  lainb,'payikble  on  Stiint  Mark's 
Day,  or  s4t'aobn  afteras  demanded, 
Ttlis  viodus  is  not  void  in  iine,  but 
the  validity' ofit  shall  he  detennined 
by  a  jury.    WeM  v.  Giffhrd,  108. 

32.  A  modus  too  near  the  vidiie  of  the 
famdwiUbedisaliawedastea  rank; 
as  5(1  ad  'acre  for'  whtet  andiiye ;  4«. 
an  acre  for  >aTniiier  com ;  St.  an  acre 
for  meadow,  &c  Bawm  v.  Watktnti 
C12. 

33.  A  modus  at  24«.  a  year,  payabje  in 
lieu  of  a  whole  farm,  was  rejected  as 
too  iraak. '  Lfioeday  v^  fS6arer,  686. 

31.  A  modus  of  5*.  an  acre-  for  wheat ; 
St.~6(^.  for  other  mia;  "Sr.  6i/.'ftii- 
lueadbws  mowed;  If.  W.  foru^and 
-  jc^^ls'  grounds ;  and  2f.  6tf.  for  ^ery 
^frow  ofpigs,  overruled  as  too  isni, 
Torriano  v.  Legge,  909,  9 M,  in  Motit. 

35.  AmoAif'of  48/.a'yeariaIieuqfaU 
tidies  of  a  maittri  worth  only  ^.  a 
yeitf,  too  nak.Ehn  *.  IHgot,  ?83. 

SG.  Modus-ofdd.  a  coii^  d^S^ttf^  on 
thcmcsiiawa,  and  id.  a  cow  depas- 
tured on  the  uplands,  in  lien  of  the 
tithes  of  all  cows,  calves,'  and  milk 
overruled  as  beine  too  rank,  agist- 
'  moot 'tithes  riot  b«nng  fncloded  ;  and 
also  as  being  uncertain.  7'ormno  v. 
Legge,  909,  911,  >n  notis. 
97:  JlftMbt  of  &.  an  acre  in  lieu  of  the 
'-''--'  iithevfaH-Rfsmreaped Aoratheili- 
closed  arable  lands  in  a  hamlet,  asd 


Is.  Qd.  an  Acre,  ftc.  'on  the  -vom. 
nion  fields,  arable  lands, '  set  asMe  as 
rank.  Gale  v.  Carpenter,  9*5.  Hea- 
Im  V.  Cook,  1666. 
38.  A  modus  of  4/.  lOt.  a  year  i»r  a 
farm  of  30/.  is  too  rank.  Kenne^  v. 
Goodnm,  708. 

S9.  Obe  sinning  Kd'tttCtfltfo  MrlkWMo- 
(iu*  for  hay.    Bmeyr.  Hcdgt»,'^iS. 

40. '  Four  shilUngB  an  acre-of «MiWit  tM. 
2t.  an  acre  of  lent  com  TOgped;"  set 
aside  as  rank.  ■  960. 

41.  A  nuN&s  of  2r.  M.  <eo  acre  for  com 
lands,  seens  rule.  ■  SUhop-n,' Cki' 
eAetter,  13«8. 

42.  Four  shillings  for  every  ten  lambs 
fattened,  2>.*for  every  five,  'id,'^ 
piece  for  all  under  five,  and  for  all 
aiove  five  and  under  ten,  id.  a~ptece 
on  the  shearing  day ;  and  3^  »ipiece 
for  all  other  lambs  bred  in  the  parish, 
in  Ksu  of  the  "ttthes  of  such  lambs 
dedired  to  be  too  rank,  {food  t. 
Hmrrison,  97a 

43.  Twelve  pence  ft>r  a  mifchMnr,  and 
iiixptoce  for  every  calf  killed  Jdd 
sold,  too  rank,  Franilyn  v.  iht  Mat- 
ter  and  Brdhren  of  St.  Cross,  6^9. 

44.  71ir«a-pbneeforevery-lamlrfriAned 
within thrparish,toorank.  Qoddard 
r:KMe,-6Sl. 

i5.'^ A  modut  of'Sf^'fbralahb/ls  so 
aotoriouslv'yank,  that  a  Ctnirt  of 
Equity  tviil  not  direct'  an  Issue  Upon 
it.  Sisiop  V.  Cfudtester,  1320.  Std 
'  vidsiiifra- 

46-  Rankneas  of  a  modus  is  a  qUstion 
of  fact,  not  of  lair.  Bed/brd  v.  Sam- 
bdLlOSB.—  TwMs  v.  Wdby,  1192, 
—  TO.  Ashiy  V.  Potow,  1238. 

,  47-  For  the  alleged  conmienoeinent 
j  and  end  of  rook  modutes.  Fi4. 807, 
I      808. 

I  48.  Sixpence  for  evei^  cow  depastured 
within  the  parish  payable  at  MiAt^ 
mas  in  lieu  of  tithes  of  miUc  and 
calresj  2d,  far  every  tamt>  yeaned 
within  the  parish  in  heu  dr  .tithe 
thereof  I  Id.  for  every  fleece  of  wool 
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•horn  from  every  sheep  fed,  Ac  in 
lieu  oi  tithe  of  such  wool ;  9id,  for 
ererr  colt  foaled ;  4</.  for  every  gar- 
den m  lieu  of  garden  stuff;  id.  for 
potatoes  tiUed  in  a  ridge  in  the  field 
for  fiunily  use  and  not  for  sale :  honey, 
pigSy  and  feese  in  kind,  except  under 
ten,  and  wen  Id,  a  pig,  ana  \ld.  a 
goose ;  all  allowed  as  good  moau9e$. 
Boscawen  v.  Roberts^  £t6. 

4^  Modus  of  a  \d.  for  the  wool  of 
each  sheep  dying,  good.  BrinUow 
r,  EdmundSf  71 1« 

5(K  Four  pence  a  month  for  the.  tithe 
of  wool  of  each  sheep  shorn  in  the 

?arish,  good.   Brinkiaw  v.  EdmundSf 
11. 

51  •  A  modusy  that  where  the  parish- 
ioner has  ten  Iambs,  the  tenth  is  due 
to  the  rector  on  St.  Mark's  Day  ;  if 
nine,  one  paying  the  parishioner  ^.; 
if  eight,  one  paying  la. ;  if  seven,  one 
paying  S^d. ;  lot  a  less  number  no 
Iamb,  but  only  to  have  ^d.  for  each 
lamb  under  seven,  good.  Brinkhuo 
V.  Edmunds f. 7 12. 

5S.  The  like  as  to  pigs.    Id*  ilrid. 

5S.  Three  eggs  for  every  cock  and 
drake,  payable  on  Wednesday  before 
Easter ;  and  for  every  hen  and  duck 
respectively  three  eggs  in  lieu  of 
tithe  eggs,  and  chickens  and  ducks 
hatched  in  the  parish,  a  good  modus. 
Brinkhw  v.  Edmunds f  712.  Contra 
Jenkinson  v.  Royston^  1878. 

54>.  So  such  modus  for  turkies,  because 
brought  into  England  lately.  Id. 
ibid. 


35.  A  modus  of  a  garden  penny  yearly 
for  all  vegetables  and  ihiit,  except 
apples  and  pears,  good.  ITumpson 
V.  Holi,  671. 

56.  Two-pence  for  every  new  milch 
cow  and  Ij^.  for  every  old  milch 
cow  fed  in  Uie  common  fields  in  lieu 
of  the  tithe  milk  thereof,  good.    Id. 

S^.  One  penny  for  every  lamb.  U. 
iM. 


Modus  deciman&. 

68*  Eight-pence  a  score  for  sheep  win- 
terea  in  other  parishes,  in  heu  of 
tithe  of  wool.     id.  ibid. 

59.  One  penny  for  all  tithe  wood  cot 
on  the  common,  and  burnt  in  the 
family.     Id.  ibid.  711. 

60.  One  penny  halfpenny  for  every 
calf  yeaned.    Id.  ibid.  711* 

61.  A  modus  of  a  garden  penny,  for 
the  produce  of  the  garden,  held 
good.     Philips  V.  Symes,  654. 

68.  A  modus  of  8d.  for  every  cow»  and 
4ed.  for  every  heifer  in  ueu  of  the 
tithe  of  milk  and  calves  of  such  cow 
and  heifer,  held  good.     Id.  ibid. 

63.  So,  that  Ss.  Ad.  was. payable  for 

every  score  of  sheep  shorn  out  of 

the  parish,  and  so  proportionably  for 

a  less  number  than  twenUr,  orfor  a  less 

.time  than  a  year,  for  the  wool  and 

•  lamb  of  sucn  sheep.    Id.  ibid. 

64«.  A  modus  of  \s.  for  each  day's  math, 
is  good.  Markham  v.  HusJey,  1499L 
-^Cokbume  v.  HugkeSf  1811. 

65.  A  modus  of  9  carts  of  logwood  ro 
lieu  of  all  tithes,  held  good.     Wool- 

Jerstan  v.  Mainxoaring^  679* 

66.  So  for  an,  hogshead  of  cyder.  Id. 
ibid.    So  2d.  an  acre,  Id.  ibid. 

67*  Twelve-pence  an  acre  for  low  mea- 
dows, and  8^.  an  acre  for  high  mea- 
dows in  lieu  of  tithe  hay,  were  held 
to  be  good  moduses.  Pole  v.  Gonli- 
IMT,  601. 

68.  A  modus  of  Id.  al  Easier  amiuaHy 
in  lieu  of  the  tithe  hay  growing  on 
the  premises,  allowed.  Fim3i  v. 
Masters f  652. 

69.  So  a  modus  of  96t.  Bd.  Ibr  h^, 
small  tithesi  and  Baster  oArkigB* 
Id.  ibid. 


70.  Amoduscf8L  forafhrmoTMLa 
jrear,  was  allowed  to  be  good.  Edge 
V.  Oglamkrt  696. 

71*  One  penny  per  head  for  -ska^ 
brought  into  tiie  parish  m/kr  CamKi- 
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M«,,  atid  dipt  in  the  pariih,  in  lieu 
of  tithe  wmI,  good.  EUit  v.  8oal, 
1S46,  13M. 
78.  Three-pence  per  head  for  sheep  in 
the  panih  h^re  Candlemat,  and 
carried  out  before  ahearing  time,  as 
an  average  payment  for  the  wool 
carried  out,  good.  Effit  v.  Soul, 
1326,  ISSfi. 

73.  Iliis  pa}Taent  mar  be  applicable' 
to  the  wool-tithe,  though  not  then 
due.     Id.  ibid. 

74.  A  preBcription  to  pay  the  tenth 
cock  of  barley  in  discharge  of  the 
rakings  intxtluntanty  dispersed,  is 
good.  Grten  t.  Hvn.  Cro.  El.  702, 
215. 

75.  So  a  modtu  to  pajr  tithe  wool  at 
Lammat  Day.     Id.  Aid. 

Vid.  Agittment. 

76.  So  a  custom  to  pay  a  hearth-penny 
for  alt  combustible  wood  is  good. 
Id.  Hid. 

77-  A  morfiM  of  9^.^)er  acre  marsh  land, 
except  when  sown  with  corn,  or 
planted  with  hops,  was  sent  to  be 
tried  at  law.  Chapman  t.  Smith, 
847. 

78.  A  madut  payable  by  the  ovmers  of 
the  land  covered  by  it,  is  good.  Ord 
V.  Clarte,  1437. 

79.  The  parsons  having  land  parcel  of 
.  the  manor  of  Z)-  in  recompnue  of  all 

tithe  of  wood  within  the^ritA  of  D. 
is  &  good  prescription  m  discharge. 
Somerton  v.  Doctor  Cotton,  199. — 
rid.  Auttm  T.  Pigot,  S17. 

8D>  A  ciutom  for  the  lord  of  a  manor 
\opaj'6l.  in  ntisfaction '  of  all  the 
tithes  of  the  manor,  and  in«on>ider- 
Mioaaf  auch  pajrment  to  takp  the 
toDth  4)0Gk,  &c.  is  good.  P^ot  v. 
Heron,  200. 

81.  A  mgdiu.or  6l,Sd,  Ah-  one  ^  in 
tieti,  without  alleging,  "andsoiupro- 
"  portion  fbr  a  less  numb.er  than  ^n, " 
is  bad.     GM  v.  Goodman,  isS. 

8ti  For  several  other  mo^ma.'    See 
.  Btirdem  vj  Spencer,  746.'         ' 
Vol.  IV. 


EX.  «1^. 

Modu$  dmmitndii 

89t  Amo^thattheoccupienofUDdi 
and  tenements  within  certain  riUa  in 
Ute  manor  of  C.  not  being  parcel  of 
the  demeanea  or  eranges  of  the 
monastery  of  C.  shall  pay  several 
sums,  that  is,  so  much  in  certab  for 
each  vill,  in  lieu  of  tithes  of  hay,  is 
good.  Sir  HtigA  SmithMOtt  v.  Hard- 
ctutle,  784. 

84.  A  modus  for  persons  occupying 
landa  in  the  parish,  but  residing  out  - 
of  it,  to  pay  4^.  an  acre  for  the  tithe 
of  hay,  and  the  herbage  of  pasture 
lands  occupied  by  them  in  the  parish, 
"*  tunop    Iff 


is  good.      Chafm&\ 
LiucoIh,  679. 

85.  Where  there  is  a  waste  between 
two  vills,  N.  S.  and  S.  S.,  and  the 
residents  and  the  occupants  of  eftcb 
have  had  common  by  reason  of  vi- 
cinage,  a  custom  that  any  inhabitant 
of  S.  S.  having  any  pasture  ground 
in  N.  &,  for  cattle  which  go  on  the 
waste,  shall  pay  tithes  to  the  parson 
of  S.  S.  where  ne  inhabits ;  and  that 
in  consideration  thereof  the  parson 
of  S.  S.  shall  pay  to  the  parton  of 
N.  S.  4(.,  and  to  the  vicar  8i. ;  And 
that  the  party  inhabiting  within  his 
parish  shall  be  dischai^d  of  tithea 
against  the  parson  of  N.  S.,  is  a  good 
custom.     Hidcet  v.  Fraud,  267. 

86.  A  modut  of  3r.  per  hogibead  of 

Sder  IB  lieu  of  the  apples  that  made 
t  cyder,  and  St.  per  hoard,  tor 
I  apples  kept  by  an  occupier  of  an 
'  orchard,  held  good.  Beynelt  v.  Ack- 
:    land,  671- . 

iB7.  A  modut  of  I2t.  an  acre  in  liau  of 
'    tithe  hay  sent  to  an  issue  of  U.  6d., 
flhd'Sf.  an  acre  set  aride  a>'  mnk. 
;    Heaton-w.  Cooke,  1968."  ■    ' 

)98.  A  modut  of  It.  an  acre  for  lU  titbes 
i  sent  to  an  issue,  but  held  to  have  an 
'  'aUpea^nceofrata]a]tes.-0*CoM)i«rv, 
'    Co«k,lG2t.'  ■  ■  ._■   "■;       ■  ■ 

«d.  AfodKt,:of.  M.  a  Umb,  wbwe  the 
'  number  did  not  exceed  four  :  OfTilf. 
I  where  the  number  did  not  exceed 
i  five;  ti.'fl<£/1rb«rtf  Ihfl  nmnMf -di< 
f  not  exceed  seven;  It.  10rf.wher*Ac 
3H 
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namber  did  not  exceed  eight;  \t.  1  \d. 
where  the  nuinber  did  not  exceed 
nine  ;  and  2f.  where  the  number  did 
not  exceed  ten,  sent. to  an  issue. 
Atkem  V.  Greenhao),  1643. 

9p.  Modutts  of  4rf.  per  acre  for  any 
kind  of  grass  seed  if  cut  or  mowed, 
good  ;  ofSf/.  a  lamb,  sent  to  an  issue  ; 
of  W.  for  every  cow,  in  lieu  of  tithe 
of  mitk,  not  supported  by  proof  of 
a  modm  for  everr  cow  witn  calf;  U- 
for  every  seventit  pig,  on  the  ninth 
day  sent  to  an  issue,  but  with  great 
doubt.     Bertit-v.  Beaumont,  1760. 

91.  Modutes  of  S*.  a  year  for  every 
cow,  and  6d.  for  every  calf,  in  lieu 
«f  the  tithes  of  cows  and  calves,  and 
milk;  of  ii.a  year  in  lieu  of  the 
tithe  of  gardens,  al  though  not  pleaded 
as  ancient  gardens  (the  jury  on  an 
issue  directed  to  find  whether  such 
modutei  applied  to  gardens  or  an- 
cient gardens),  held  good.  Premul 
Y.Bennet,  1756. 


payable  m 
lieu  of  the  tithe  of  corn  and  grain, 
is  a  good  modus.  De  WMpdedey. 
MUBurn,  1872. 
.  93.  A  modia  of  8<.  an  acre  in  lieu  of 
tithe  of  hay,  supported  by  parol 
evidence  of  constant  payment,  as  far 
as  living  memory,  and  not  rebutted 
by  terncrs,  but  inconsistent  with  the 
parliamentary  survey,  sent  to  an 
issue  ;  a  modu»  of  St.  in  lieu  of  tithe 
of  bay,  rebutted  by  the  terriers 
stating  it  to  be  payable  in  respect  of 
hay  grown  in  crofts ;  a  modus  of  Sd. 
B  lamb  not  so  rank  as  not  to  be  tried 
by  a  jury.  Drake  v.  Sm^lh,  1875. 
94.  Modules  of  Is.  for  every  foal,  good ; 
of  2i.  for  each  milch  cow,  good  ;  of 
If.  for  every  heifer  that  has  had  but 
one  calf,  in  lieu  of  milk  and  all  other 
profits  arising  bysuch  cows  and  heifer, 
except  the  calf,  good;  a  custom 
that  calves  in  kind  are  to  be  delivered 
at  the  will  of  the  owner  afler  they 
be  three  weeks  old,  and  at  euch 
time  in  the  year  as  the  owner  thinks 
best  to  spare  them,  not  hindering  his 
breed,   and  if  the    parson    delays 
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fetching,  to  pay  for  the  keeping, 
bad ;  a  modus  of  \d.  at  Easter  for 
every  acre  of  reed  ground ;  two  eggs 
for  every  hen  or  duck ;  three  e^ 
in  lieu  of  the  tithe  of  eggs,  tuid. 
Jeniituon  v.  Houston,  187S. 

95.  is.  for  every  milch  cow  and  calf, 
and  Si-  for  every  heifer  and  calf, 
in  lieu  of  tithes  of  calf  and  milk, 
bad ;  3d.  for  every  hogshead  of 
ryder,  and  It.  for  fruit,  in  lieu  of 
the  tithe  of  apples,  pearv,  and  fruit, 
bad.  Short  V.Lee,  1998.  Sed  vide 
HolweU  v.  Blake,  2078.  Stmrt  r. 
GreeaaU,  1989. 

96.  A  modus  of  Id.,  called  a  plough 
penny,  payable  by  evely  occupier 
of  land  in  tillage,  in  lieu  of  all  pre- 
dial tithes  grown  upon  such  landt, 
bad.  IViliuim»on  v.  Lord  Lmudale, 
1858. 

•97.  A  modus  of  I2d.  in  the  pound  to  be 
paid  yearly,  according  to  the  value  of 
the  lands,  for  all  cattle  depastured, 
whether  profitable  or  unprofitable, 
held  good.    Fories  v.  Phdpt,  84a 

97.  A  modut  for  clover,  eo  nomine,  may 
be  good.    Davies  v.  Davies,  VflS. 

98.  An  annual  payment  of  Is.  by  each 
occupier  for  tithe  of  hay.  Is  a  good 
modus.     Leyson  \.  Parsons,  1696. 

99.  Modules  of  5s.  for  every  ten  calves 
when  there  happens  to  be  ten,  in  lieu 
of  tithe  of  them,  and  also  of  the 
milk  of  the  cow  belonging  to 
the  calves ;  called  renew  cows,  , 
having  had  each  a  calf  within  the 
year,  preceded  by  a  modus  of  three 
halfpence  for  every  cow  called  a  re- 
new cow,  or  cow  that  has  had  a  cslf 
within  the  year,  and  is  full  of  milk, 
in  lieu  of  the  tithe  of  the  milk  of 
euch  cow,  caimot  be  supported,  be- 
ing inconsistent ;  the  latter  standii^ 
alone  objectionable,  it  not  being 
stated  what  i%  lo  be  paid  for  the 
number  of  calves  under  five  or  be- 
tween ten  and  five ;  U.foreverytenlh 
fleece,  rank  also  bad  on  the  secmd 
objection'  to  the  preceding  modusi 
S</..a.lamb,  or  &.  6(f.  for  every  teoth 
lamb,  seo.t  to  an  issue,  though  tf- 
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pcaring  rank;  1*.  for  every  tenth 
]ngj  rank,  and  not  sufficiently  parti- 
cular as  to  intermediate  numbers ; 
the  same  as  to  geese ;  moduses  for 
potatoes  and  turnips  cannot  be  sup- 
ported ;  1*.  6d.  in  heu  of  tithe  of  rape 
seed,  when  sold  in  the  seed,  bad,  for 
uncertainty  and  liable  to  fraud ;  4k/.for 
every  messuage  and  garth ;  Id.  for 
every  strip  cow ;  4^.  for  every  foal ; 
25.  6d,  for  every  tenth  lamb,  sent 
to   a  jury.     Layng  v.   Yarboroughy 

1 00.  Modus  of  Id.  called  a  garth  penny, 
by  every  owner  of  a  garden,  in  lieu 
of  the  tithes  of  such  garden,  as  co- 
vering potatoes  and  turnips,  allowed 
as  not  disputed.  WUlianuon  v.  Lord 
Lonsdale^  1850. 

•  100.  A  modus  of  I*,  for  a  milch  cow, 
in  lieu  of  the  tithe  of  milk  of  such 
cow,  sent  to  art  issue.  Modus  oflid. 
for  every  calf  fallen  or  dropt  in  the 
parish,  in  lieu  of  the  tithe  of  such 
calf,  not  proved,  if  proved  that 
where  such  calf  shall  be  sold  within 
the  first  year  afler  being  calved,  a 
further  sum  of  Is.  in  every  10».  of 
the  price  at  which  the  calf  was  sold 
is  to  be  paid.  Leathes  w.  Netoittf 
1834. 

101.  A  modus  for  turnips  as  being  ar- 
ticles of  modem  introduction,  is  bad. 
Leyson  v.  Parsons^  1696.  Layng  v. 
Yarborough,  1842.  But  where  a 
modus  was  laid,  excepting  such  ar- 
ticles, it  was  not  objected  to.  Jee 
V.  Hockley^  1821. 

102.  Moduses  of  \0d.  a  score  for  agist- 
ment of  sheep,  and  2d.  a  head  for 
lambs,  disallowed  under  the  cir- 
cumstances of  the  case.  Mytton  v. 
Harrisy  1789. 

103.  A  modus  of  2s.  a  day*s  math  is 
good,  the  meaning  of  a  day's  math 
being  established  by  evidence.  Cok' 
burne  v.  Hughesy  1811. 

104.  Tithe  of  milk  held  to  be  within 
the  payment  for  cow  and  calf,  laid 
as  a  modusy  in  lieu  of  the  tithe  of 
cow  and  calf.  Stuart  v.  Greenally 
1989. 
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105.  Modus  that  the  occupiers  of  each 
township  had,  time  out  of  mind, 
paid  certain  sums  in  lieu  of  tithe 
hay,  which  sums  were  collected  by 
the  respective  constables,  and  the 
whole  paid  over  to  the  rector,  as  a 
modus  for  the  whole  parish,  held 
good.  J'he  ^Bishop  of  Hereford  v. 
Cooper,  711. 

106.  A  sum  of  20/.  payable  by  all  and 
every  the  occupiers  of  lands  and 
grounds  in  the  township,  which  are 
jointly  and  severally  liable  to  the 
payment  thereof,  to  each  vicar  of 
Lancaster  immediately  after  his  be- 
ing instituted  and  inducted  into  the 
church,  or  as  soon  after  as  demand- 
ed; and  the  further  sum  of  1/.  to 
such  vicar  for  the  time  being,  or  as 
soon  after,  &c.,  in  each  and  every 
year,  in  lieu  of  idl  tithes  of  hay,  hemp, 
and  flax  which  should  arise  during 
the  period  of  such  vicar  continuing 
vicar ;  also  a  modus  of  2/.  in  gross, 
payable  as  the  former,  jointly  and 
severally,  on  the  vicar's  induction, 
in  lieu  of  the  tithes  of  pigs,  geese, 
and  eggs,  arising,  Sec,  during  tlio 
vicar's  incumljency,  held  bad,  so  far 
as  respected  the  sums  in  gross. 
Manby  v.  Taylor,  1997. 

107.  A  modus  of  4«.  by  each  occupier 
having  lands  cultivated  by  the  plough 
by  three  or  more  horses,  called  a 
plough,  in  lieu  of  all  small  predial 
tithes  of  all  such  lands  so  cultivated, 
bad  for  uncertainty  as  to  the  quan- 
tity of  land.  Blackburn  v.  Jepson, 
1658. 

♦107.  A  money  payment  of  2s.  in  the 
pound  on  the  rent  of  land  in  lieu  of 
tithe  of  herbage  on  a  vicar's  bill,  for 
3s.  6d.  in  the  pound.  Devereaux  v. 
Radhyy  512. 

108.  A  modus  of  Id.  for  every  garden 
and  orchard,  in  lieu  of  the  tithes  of 
all  titheable  matters  arising  thereon, 
sufficiently  laid  without  stating  them 
to  be  ancient  and  not  too  extensive. 
Id.  ibid,  et  vide  Prevost  v.  Bennet, 
1756. 

•  108.  Held,  that  1*.  in  the  pound  for 
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Iiasture  according  to  the  value  of 
the  land,  al»o  (be  tame  madtu  ac> 
cording  to  the  value  of  the  rent,  was 
a  void  modut.  Smith  v.  Roodiff, 
611. 

109>  A  modtu  supported  hj  evidence 
as  to  part  and  not  as  to  the  rest,  and 
incapable  of  distinction,  void  ^to* 
gether.     Id.  ihid. 

*  109-  A  new  pair  of  stones  added  to 
the  mill  will  not  destroy  a  mod\u 
for  the  mill.  Gvmbie  v.  Falkingham, 
S16.—  Sed  -oide  Manby  v,  Taylor, 
1720.— Talbot  V.  May,  782.-,~<iin/ 
Wibon  V.  Mason,  97*. 

lia  AmoduioFU-ia  lieu  of  the  tithe 
of  hay  of  every  inhabitant  or  occu- 
pier of  a  house,  aad  having  any  land 
it  or  belonging  to  or  used  or  en- 
Joyed  with  any  house,  held  on  appeal 

'  to  be  invalid.  Blackburn  v.  Jepton, 
166a 

1 1 1.  A  modut  of  2/.  8«.  \d.  payable  for 
certain  titlies  within  a  township,  tlie 
occupier  of  each  farm  or  tenement 
respectively  paying  his  rateable  pro- 
portion, and  not  stating  by  whom  it 
was  to  be  paid  or  in  what  propor- 
tions, is  bad  for  uncertainty,  and  as  a 
composition  it  is  liable  to  the  same 
objection.    Waliey  v.  Hadfidd,  1791- 

112.  Money  payments  in  lieu  of  tithes 
apportioned  by  reference  to  the 
poor's  rates,  held  to  be  bad,  and  the 
vicar's  books  are  good  evidence  to 
shew  that  such  payments  are  founded 
on  the  poor's  rates.  Waker  v.  Hti- 
man,  lt(28. 

J13.  if  money  payments  are  set  up  by 
an  occupier,  and  others  are  put  in  evi< 
dence  by  a  vicar,  the  latter  cannot 
be  considered  as  modmet  unless 
shewn  to  have  the  requisites  of  mo- 
diuei.    Leathei  v.  Neviitt,  1835. 

114.  A  raodut  of  lij.  a  cow  for  milch 
cows  summered,  disallowed  from  the 
uncertaintyofthe  word  "summered." 
Bumiuy  v.  Beaie,  1861. 

115.  Where  paymeole  have  been  made 
for  thirty  years  back  according  to 
valuations  of- the  tithe  made  by  a 
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rector,  a  party  alleging  a  modut  matt 
shew  that  the  modut  formed  a  part 
of  those  payments,  they  will  otner- 
wise  be  presumed  to  be  eccwding 
to  their  full  value.  Maddock  v. 
Maddock,  2059. 

116.  A  moduM  in  lieu  of  tithe  of  grass 
whether  mown  or  made  into  hay  or 
eaten  by  barren  cattle,  wiD  cover 
tithe  of  agistment,  though  tithe  of 
agistment  was  but  recently  known  in 
the  part  of  the  countnr  where  the 
suit  was  instituted,  n^illiamton  v. 
Ld.  Lomdak,  1658. 

117.  Payments  laid  as  moduset  thon^ 
called  by  all  the  witneases  "  compo- 
aitions'  immemorially  paid,  held  suf- 
ficiently proved  to  be  est^liihed  at 
moduKi.    DTJffidd  v.  OmS,  189i. 

118.  A  modtu  for  tithe  of  hay  will  ei- 
tend  to  clover.  Cart  v.  Hod^n, 
814. 

119.  l^<diibition  to  the  spiritual  court 
denied  which  had  rejected  a  moin 
of  Irf.  for  every  turkey  or  every 
tenth  egg  at  the  vicar's  option,  no 
time  of  payment  being  ascettained 
in  case  the  money  payment  be  takea. 
Robert*  v.  IViUiams,  1050. 

120.  The  ancient  documents  cannot 
prevail  against  all  proof  of  usage  un- 
less they  are  consistent  with  each 
other  so  as  to  exclude  the  possibility 
of  a  modus.     White  v.  Li^,  19Sa 

121.  The  validity  of  a  farm  mod»u  it 
not  to  be  tried  by  a  comparisoo 
of  value  with  the  whole  parish  st 
any  remote  period.  White  v.  Udt, 
1920. 

122.  Where  a  modu*  is  set  up  for  u 
ancient  farm,  that  farm  must  be 
shewn  to  be  ancient.  Stuart  v- 
GreenaU,  198a 

123.  Where  tithe  of  com  has  never 
within  memory  been  payable  in  a 
parish,  and  a  contributv^  modut  ei- 
empting  the  whole  parisn  is  paid  by 
certain  though  not  all  of  the  ownen 
and  occupiers  of  eetates,  the  quesdon 
whether  farm  or  diatrict  modut  miut 
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go  to  an  iwue.     De  Wlidpdale  i 
Milhtm,  1872. 


consistent  witn  the  vtdue  of  the 
vicarage  according  to  the  ancient 
documenU.     Jee  v.  Hoektei/,  18S1. 

125.  Unity  of  pouewion  does  not  de- 
stroy a  modus.  Chatnberi  v.  Hon- 
iury,  308.—  Fid.  VHtty  vf  Pouet- 
titm. 

126.  Vfhetbei  amodm  decimandi  of  2t. 
a  year  for  a  park,  and  a  shoulder  of 
ever^  third  deer  killed  in  it,  be  de- 
termined by  diaparking.  Q,  Cowper 
V.  Andrew*,  275. 

127.  A  modiu  for  a  mill,  when  it  was 
partly  a  com  mill,  and  partly  a  full- 
ing mill,  is  destroyed  by  the  fulling 
wheels  being  taken  away,  and  a  pair 
of  milbtones  put  in  their  place. 
Tal6ot  V.  May,  782. 

128.  Where  forty-eigtit  acres  of  com- 
mon land  were  subject  to  a  niodut, 
and  by  an  act  of  parliament  the 
common  was  inclosed  and  the  parties 
were  to  enjoy  ail  tlieir  rights  in 
severalty,  as  they  did  the  ngbt  of 
common  before,  tb^ae  forW-eight 
acres  being  allotted  to  the  defendant, 
were  held  to  be  still  covered  by  the 
modMt.     StociaeU  v.  Terry,  823. 

129.  But  where  the  owners  of  a  certain 
demesne,  claimed  the  benefit  of  a 
modat  in  lieu  of  tithe  of  com,  grain, 
and  hay ;  and  by  an  act  of  patlia' 

.  ment  a  common  was  inclosed,  and 
ninety  acres  allotted  to  the  owners 
of  that  demesne;  a  clause  "  that  the 
"  divided  lands  should  be  holden  by 
"  each  person,  &c.  subject  to  the 
"  same  charges  and  incumbrances 
*■  as  their  own  former  lands  to  which 
"  they  are  allotted  and  consolidated, 
"  were  before  subject ;"  was  held 
not  to  extend  the  modus  to  the 
Plotted  lands.  Moncatter  r.  JValimt, 
905. 

130.  A  tHodut  was  allowed  for  a  ntill 
which  had  originally  only  two  pair 
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of  stones,  though  a  third  pair  had 
been  added  ;  the  whole  being  carried 
by  the  original  frame  and  wheels, 
and  the  mill  being  incapable  of 
working  more  than  two  pair  at  one 
time.     Goodtoin  v.  Wortley,  715. 

ISl.  A  niMfuf  of  so  much  a  year,  pay- 
able by  the  occupiers  of  ancient 
tenements  for  the  tithe  of  hay  from 
common*,  is  void  upon  the  face  of  it. 
ScoU  V.  Fenwici,  1252. 

132.  Courts  of  Equity,  which  are 
judges  both  af  the  fact,  and  of  the 
justice  of  the  case,  may-  overrule  a 
modttt,  where  they  see  that  the  in- 
ternal evidence  against  its  immemo- 
rial existence  is  so  strong,  that  it 
would  be  nugatory  or  oppressive  to 
send  it  to  a  jury.  Pike  v.  Douling, 
1166,  1167. 


granted,  that  the  fact  of  its  having 
immemorially  existed,  is  admitted, 

-  and  then  the  only  consideration  is* 
what  objection  may  be  made  to  it  in 
point  of  law,  as  for  uncertainty,  ine- 
quality, &c.     Id.  ibid. 

1S4.  A  ntodu$  will  not  be  established 
in  Equity  against  a  parson  without  a 
trial  at  law,  if  he  desire  A.  We^er 
Y.  Taylor,  656. 

135.  Wherea  different mot^iu  is  proved 
from  that  which  is  laid,  and  the  par- 
son resists  it,  an  issue  will  not  be  di- 
rected. Bithop  V.  Chichester,  1321. 
Warden,  ^c.  of  St.  Pauft  v.  Morrit, 

136.  If  en  a  bill  filed  to  establish,  a 
modus,  the  defendant  decline  tryinr 
its  validity  at  law,  he  will  be  decreed 
to  accept  the  same  in  future.  Cleeves 
V.  Kny^n,  1048. 

]37>  A  nHx/iu  will  be  disallowed,  unless 
a  time  be  mentioned  when  payable. 
Goddard  v.  Keile,  GSl^Vid.  Pen- 
rice  T.  Dttgard,  632. 

138.  The  Court  will  not  establish  a 
modus,  where  the  party  setting  it  up 
mistakes  the  day  on  which  it  is  paj)'- 
ablc,    Goodmn  v.  tVariley,  715. 
3H3 
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139.  A  distinction  was  taken,  that 
though  no  day  for  the  payment  of  a 
modus  be  laid  in  an  answer,  it  may 
be  supplied  by  evidence,  so  as  to 
enable  the  Court  to  direct  an  issue ; 
but  in  a  cross  bill  to  establish  a  modus 
a  day  must  be  expressly  alleged. 
Gibb   Goodman,  7S5* 

140.  A  modus  held  to  be  properly  laid, 
where  it  was  stated  that  it  ought  to 
be  received  yearly  and  every  year, 
though  the  day  be  not  mentioned. 
Cari  V.  flodgkin,  814.^So  although 
it  be  not  stated  by  whom  the  modus 
ought  to  be  paid,  if  that  fact  be 
clearly  to  be  collected  from  the  an- 
swer.    Id.  ibid. 

141.  No  inhabitant  having  an  interest 
can  be  admitted  as  a  witness  to  prove 
a  modus.     Id.  ibid. 

142.  Where  a  modus  was  improperly 
laid,  the  Court  directed  an  issue  to 
meet  the  fact,  it  appearing  that  a 
payment  had  been  immemorially 
made  in  lieu  of  tithes.  Uhthqffw. 
Ld.  Huntingjieldy  1695. 

l^S.  Thus  an  issue  was  directed  where 
the  defendant  in  his  answer  stated  a 
modus  immemorially,  payable  to  the 
vicar,  and  the  vicarage  was  shewn 
to  have  been  endowed  within  legal 
memory,  by  an  endowment  produced 
at  the  hearing.  Prevost  v.  Bentiet, 
1723. 

I'H.  In  an  answer  certain  customary 
payments  were  alleged,  and  some 
payments,  which,  from  their  small- 
ness,  appeared  to  be  customary, 
were  shewn  in  evidence,  without 
making  out  the  modusesixa\a.id :  decree 
for  the  plaintiff  without  an  issue ;  for  a 
defendant  can  only  succeed  secun^ 
dum  allegata  et  probata.  Blake  v. 
Vcysie,  1737. 

14-5.  A  modus  laid  as  payable  by  "  cer- 
tain" occupiers,  held  uncertain  and 
insufficient.     De  Whelpdale  v.  Mil- 
'  burn,  1872. 

146.  A  custom  stated  thus,  "  a  cow 
calved,  Id.;'  held  to  be  stated  with 
too  much  uncertainty  to  let  in  proof 


that  it  was  payable  for  tithes  of  milk. 
Bourke  v.  IsaaCy  1759. 

147.  A  modus  pleaded  in  the  alterna- 
tive as  in  lieu  of  the  tithe  Iambs,  and 
of  the  wool  of  the  first  shearing  of 
such  lambs,  or  at  least  in  lieu  of  the 
tithe  of  such  lambs,  held  ill  pleaded. 
Leech  v.  Bailey,  1911* 

148.  So  if  such  modus  be  pleaded  as  a 
composition.    Leech  v.  Bailey,  191 1. 

149.  A  modus  for  pasture  land  stated 
to  be  in  lieu  of  the  tithes  of  all  tithe- 
able  matters  yearly  arising,  covers 
too  much.    Lake  v.  Skinner,  1931. 

150.  A  modus  laid  as  payable  in  lieu 
of  tithe  hay  and  all  small  tithes,  not 
supported  by  proof  of  its  payment 
for  hav,  accompanied  bjr  Droc^  of 
non-payment  of  hay  in  kina,  either 
in  kind  or  sub  modo.  Driffield  v. 
Orrell,  1894. 

151.  A  modus  laid  as  payable  by  the 
owner  of  the  particular  land  it  was 
said  to  cover,  sufficiently  laid.  Id. 
ibid. 

152.  A  modus  of  4i.  alleged  to  be  pay- 
able by  all  and  every  the  occupiers, 
Ac,  sufficiently  laid.  Maddodc  v. 
Maddock,  2059. 

153.  Where  a  modus  is  pleaded  for  a 
particular  description  of  lands,  it 
must  be  alleged  in  the  answer  that 
the  defendants  «*  occupy*  such  lands. 
StuaH  V.  Greenall,  1989. 

154.  If  the  defence  of  composition  real 
is  set  up,  it  cannot  afterwards  be 
relied  on  as  a  modus.  Ward  v.  ^ifp- 
herd,  \795.^Bennett  ▼.  Neale,  1678. 

155.  If  a  modus  be  laid  in  an  answer 
to  a  case  resting  on  endowment  as 
covering  several  titheable  articles, 
it  must  be  proved  to  be  payable  for 
all  of  them ;  and  if  it  be  not,  and  the 
witnesses  state  it  to  be  in  lieu  of 
some  of  the  articles,  but  whether  it 
covers  others  they  do  not  know,  the 
modus  is  not  proved  as  laid,  nor  is 
the  doubt  a  ground  on  which  the 
jbourt  will  direct  an  issue,  although 
the    defendants  allege    information 
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and  belief  that  the  payment  coven 
all  the  articles  in  question,  and  the 

Iilaintiff  reads  that  allegation  at  the 
rearing,  for  the  plaintiff  is  not  con- 
cluded by  reading  what  he  must  ne- 
cessarily read  in  order  to  furnish  the 
Court  with  the  question  at  issue,  and 
still  less  is  the  Court  bound  by  the 
plaint ifTg  reading  such  passages. 
Kempson  v.  Yorit,  1940. 

156.  If  a  defendant  to  a  bill  for  an  ac- 
count, do  not  set  forth  in  his  an- 
swer an  account  of  titheable  matters 
taken  by  him,  although  he  relies  on 
a  defence  of  composition  or  inoi/iM,  it 
isagood  ground  of  exception.  Whitt' 
ier  V.  W^neg,  1937. 

157.  A  defendant  insisting  on  a  nodus 
as  an  outner,  must  prove  himself  to 
have  been  such  at  tne  time  his  lands 
became  titheable,  his  bjeing  so  de- 
scribed in  the  bill  is  not  suificient. 
Lake  V.  SWnnw,  1931. 

1 58.  In  pleading  a  farm  modus,  although 
so  much  strictness  is  not  required  in 
an  answer  as  in  a  bill,  yet  the  lands 
covered  by  it  must  be'describcd  in 
such  a  manner  that  it  may  appear 
with  certaintv  what  the  lands  are  in 
respect  of  which  the  exemption  is 
claimed  -,  therefore  a  tnodui  cannot 
be  pleaded  as  covering  a  certain  dis- 
trict not  described  by  its  metes  and 
bounds,  and  then  as  covering  the  de- 
fendant's lands,  which  also  are  not 
described  by  metes  and  bounds. 
GUlibmnd  v.  ScoUon,  1833. 

*  1 58.  A  vicar  failing  iii  a  suit  for  tithes 
in  kind, and  amtw/iuset  up  which  was 
good  in  its  nature  though  imperfectly 
pleaded,  the  vicar  may  yet  recover 
in  that  suit  the  arrears  due  under 
such  modus.     Carter  v.  BaU,  1582. 

lo9.  Where  the  defendant  sets  up  a 
nodus  of  4d.  an  acre  for  every  acre 
of  grass  cut  and  made  into  bay,  in 
lieu  of  tithe  hay,  held  that  the  modus 
was  sufficiently  set  forth,  though  it 
was  not  stated,  "  and  so  in  propor- 
tion for  a  greater  or  less  quantity 
than  an  acre."     GUIs  v.  Ilorrrx,  861. 

160.  Soj  though  tb«  deieiidant  alated. 


that  tlierc  were  some  lands  in  the 
porisli  on  which  the  modus  did  not  a 
tech,  and  did  not  pi  '  '  '  "  ' 
those  lands,  yet  tl 
enough.    Id,  862- 

161.  Where  the  evidence  shews  a  dif- 
ferent modus  irom  that  which  is  al- 
leged, (here  can  be  no  decree  for 
the  tithe  in  Icind  which  the  modus 
affects  to  cover.  Scotl  v.  Fentaiek, 
1252. 

162.  A  variation  by  the  witnesses  in 
the  description  of  the  land,  will  not 
vitiate  a  modus,  provided  they  agree 
in  pointing  oiit  the  particular  land 
covered  by  iL  Mariham  v.  Huxley,' 
1499. 

163.  The  Court  will  establish  a  modus, 
though  proved  to  be  payable  on  a 
different  day  from  that  stated  in  the 
bill;  and  the  defendant  declining  an 
issue,  will  be  allowed  his  costs-  An- 
lUrton  T.  Davits,  1268. 


0  pai 

1  the 


irticular    modus    a 
hilt, 


,  nor  particu- 
larly pleaded  by  the  answer,  yet  if 
the  plaintiff's  own  witnesses  shew  a 
reasonable  ground  for  a  modus,  it 
would  be  too  much  to  decree  an  ac- 
count for  tithe*.     Ekins  v.  Dormer, 


\QS.  In  claiming  the  benefit  of  a  modus, 
it  is  not  necessary  to  use  the  word ; 
the  material  words  are,  "  so  much 
money  paid  in  lieu  and  satisfaction 
of  tithes.'     Richards  v.  Evans,  802. 

166.  The  particular  day  of  paying  a 
modus  need  not  be  stated.     Id.  ibtd. 

167.  An  exception  to  an  answer,  "  that_ 
it  did  not  set  fortl)  to  whom  a  modus- 
set  vt^  as  t,  parochial  modus  was  pay- 
able, and  what  particular  lands  in 
the  defendant's-occupation  were  co- 
vered by  it,"  was  allowed.  CogeaH 
V.  Lord  LonsdaU,  J«M[.  ButinTay- 
ing  a  parochial  modus,  audi  particu- 
lars need  not  be  stated  Itlale  v. 
Ve^sie,  1737. 

168.  A  payment  set  up  in  an  answer 
as  a  Moditt  or  composition  real,  is 
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not  bad  for  uncertainty.  Atkins  v. 
HaUon,  1406.  Cart  v.  Hodgkitty 
814. 

169.  Such  strictness  in  laying  a  modus 
is  not  required  in  an  answer,  as  in  a 
bill  to  establish  it:  in  an  answer,  it 
is  sufficient  that  there  is  a  ^ood  de- 
fence. Atkyns  v.  Lord  fViUoughby 
de  Broke,  1412. 1415. 

170.  What  certainty  in  the  answer  is 
necessary  in  the  description  of  the 
lands  to  which  a  modus  is  applied  ? 
Vvse  V.  Duntze,  1 124.  Vid.  Croft  v. 
Ayer  Sf  Bailey,  1325. 

171.  A  bill  to  establish  a  modus  for  an- 
cient orchards  need  not  state  the 
quantities  and  boundaries  of  the  or- 
chards.   Scoti  y.  AUgood,  1S71. 

172.  But  for  ancient  farms  it  must.  Id. 
ibid. 

173.  If  it  appear  that  a  pecuniary  pay- 
ment has  been  made  for  any  sort  of 
tithe,  the  Court  will  help  the  imper- 

.  feet  manner  of  setting  out  the  modus. 
MaUock  V.  Broxosey  805. 

174.  Unnecessary  words  used  in  the 
laying  of  a  moauSf  which  would  make 
it  indefinite,  may  be  expunged.  EUis 
y.  Sauly  1326.  1335. 

175.  All  the  parishioners  need  not  be 
parties  to  a  bill  to  establish  a  modus. 
Qffley  V.  Fanshaxvy  822. 

176.  A  Jarm  modus  laid  for  all  tithes, 
except  those  of  corn  and  grain  and 
the  tithes  due  to  the  vicar,  is  not 
sufficiently  certain.  Nash  v.  Thorn, 
1324. 

177.  A  modus  of  Id.  for  every  ancient 
farm  in  the  parish,  is  not  a  parochial 
modus,  but  a  farm  modus.  Scott  v. 
AUgood,  1369. 

178.  A  parochial  modus,  but  not  a  farm 
modus,  will  extend  to  lands  inclosed 
within  the  time  of  memory.  Bishop 
V.  Chichester,  1323. 

179.  A  Court  of  Equity  will  not  decree 
against  a  farm  modus  on  the  ground 
of  ranknes0|  without  seuding  it  to  a 
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jury.    Atkyns  v.  Lord  WUhughby  de 
,    Broke,  1412. 

180.  A  bill  to  establish  a  fium  modus, 
setting  out  the  abuttals  of  the  farm, 
and  stating  that  the  modus  had  im- 
memorially  been  paid  for  tke^  said 
fann,  is  good,  without  stating  it  ex- 
pressly to  be  an  ancient  farm.  Lord 
StatoOl  V.  Atkins,  1434. 

181.  A  bill  will  not  lie  to  establish  a 
modus  which  is  not  disputed.  fVol- 
laston  V.  Wright,  1454. 

182.  An  action  being  brought  by  the 
lessee  of  tithes  for  subtraction,  is  a 
sufficient  ground  for  filing  a  bill  to 
establish  a  modus*  Lord  StatotUy. 
Atkins,  1434. 

183.  A  bill  lies  to  perpetuate  the  tes- 
timony of  witnesses  to  prove  a  modus. 
Somerset  v.  Fatherhy,  534. 

184.  A  modus  must  be  sued  for  in  the 
Spiritual  Court,  as  well  as  the  tithe 
in  kmd.    Scot  v.  Wail,  431. 


Monasteries. 

1.  All  monasteries  given  to  the  king, 
which  had  not  lands  above  200L  a 
year.    27  H.  8.  c.28.— 23.  25. 

2.  The  king  to  have  all  monasteries 
before  assured  to  him,  or  which  had 
been  suppressed.     Id.  26. 

3.  Abbey  lands  to  be  enjoyed  by  those 
to  whom  the  king  had  given  them. 
Id.  ibid. 

4.  The  right  of  others  saved.  Id.  27. 
— Fhtudulent  assurances  made  by 
governors  of  houses  before  their  dis- 
solution, declared  void.     Id.  ibid. 

5.  Ornaments,  jewels,  ^oods,  chattels, 
and  debts  of  monasteries  given  to  the 
king.    Id.  28. 

6.  The  actual  possession  of  such  abbey 
lands  vested  in  the  king.    Id.  ibid. 

7.  Provision  for  the  monks  of  the  sup- 
•  pressed  houses.    Id.  29. 

8.  Archbishops,    Sec.   discharged    of 
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tenths,  with  which  the  suppressed 
houses  were  charged  to  the  king 
Id.  29,  SO. 

9.  Proviso  for  the  cells  of  other  monas- 
teries being  under  obedience.  Id.  31. 

10.  The  rights  of  founders  and  patrons 
saved.     Id.  SI,  S2. 

11.  The  kin^  empowered  to  enjoy  to 
him,  his  heirs  and  successors  for  ever, 
all  such  late  monasteries,  abbathies, 
&c.  which,  since  the  4th  of  February^ 
27th  of  his  reign,  had  been  dissolved, 
suppressed,  renounced,  relinquished, 
&c.  or  bj  any  other  means  come  to 
his  highness,  and  all  the  sites,  circuits, 
precincts,  &c.  appertaming  to  them, 
m  as  large  and  ample  manner  as  the 
late  abbots,  &c  enjoyed  the  same. 
SI  if.  8.  clS. — 36. — And  not  only 
all  sudi  late  monasteries,  &c.  but  all 
other  monasteries,  &c.  are  declared 
to  vest  in  the  actual  seisin  and  pos- 
session of  the  king.  27  if.  8.  c  28. 
—37. 

12.  Provided,  that  every  person  who, 
since  the  said  4th  day  of  February^ 
had  by  licence,  &c.  of  the  king  under 
his  ^reat  seal  obtained  or  purchased 
by  indenture,  &c.  any  monasteries, 
&c.  should  enjoy  the  same  according 
to  such  writings  and  assurances  as 
had  been  maoe  thereof  befdre  the 
first  day  of  the  then  present  parlia- 
ment, or  thereafter  should  be  nad  or 
made.    /rf.  37,  38. 

IS.  Saving  to  all  other  persons  and 
bodies  politic,  their  heirs  and  suc- 
cessors, (other  than  the  late  abbots, 
&c.  and  the  founders,  &c.)  all  such 
right,  &C.  as  they  mieht  have  had  in 
or  to  any  of  the  said  monasteries, 
&c.  at  any  time  before  any  such  pur- 
chase, &c.    Id.  38.  . 

14.  Lands,  &c.  held  by  abbots,  &c.  free 
.    of  tithes,  shall  continue  discharged 

of  tithes  after  the  dissolution.  Id. 
41,42. 

15.  Churches  and  chapels  belonging  to 
the  suppressed  monasteries,  &c  which 
were  exempted  from  the  visitation  of 
the  ordinary  of  the  diocese,  are  ren- 
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dered  subject  to  that  visitation.    Id. 
42. 

16.  Catalogue  of  monasteries  dissolved. 
Id.  87. 

17.  Monasteries  which  were  'dissolved 
and  came  to  the  crown  after  the  4th 
Fehrtuiryy  27  H.  8.,  and  before  the 
31  H.  8.,  are  within  the  protection 
of  SI  H.  8.  c.  13.  s.  21.,  though  not  in 
the  possession  of  the  crown  at  the 
time  when  that  act  was  paaised* 
Tate  v.  Skdtim^  1503. 


Multiplicity  qf  Matters. 

1.  A  demurrer  to  a  bill  against  all  the 
defendants  for  tithes,  and  against 
same  only  for  glebe,  allowed  in  fa- 
vour of  those  who  had  no  concern 
with  the  glebe.  Potts  v.  Durrant^ 
1351. 

2.  A  demurrer  for  multiplicity  needs 
not  be  supported  by  answer  deujring 
combination.    Id.  ibid. 

3.  A  demurrer  for  multiplicity  is  good 
to  the  whole  bill.    Id.  ibid. 


New  Trial. 

In  an  action  on  the  stat.  28i^Ed.6. 
c.  13.  the  Court  will  grant  a  new 
trial  for  a  mistake  of  the  jury.  Lord 
Sehea  v.  PotoeU^  1733. — Vide  Issue. 
Evidence. 


Non  decimando. 

1.  Spiritual  persons  may  prescribe  in 
-  non  decimando^  and  the  patentee  by 

31  i/.8.  c.  13.  shall  enjoy  the  privi- 
lege without  shewing  how  the  dis- 
charge was.    Nask  v.  MolinSf  162. 

2.  And  their  tenants  for  years  or  at 
will  may  also  so  prescribe.  Wtwht 
v.  Wrightf  or  the  Bishop  qf  Win^ 
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ehftter't  eate,  167'—  fi^  Cotet,  et  ai. 
V.  Wamer,  273.  j 

3.  Ad  abbot  or   ecclesiastical  peraon  j 
might  prescribe   in   non  decimando  :   \ 
but  af^r  the  corporation  is  dissolved  i 
or  granted  the  land  to  a  layman  i  the 
latter  ahall  not  have  the  benefit  of 
the  prescription ;  for  it  was  personal 
to  tbe  abbot.      Sydmen  v,  Ht^met, 
485. 

4.  And  this  privilege  b^  preacription 
and  other  personal  privileges,  by  bull 
or  order  belonging  to  the  abbies  un- 
der 2O0l.  per  ann.  and  dissolved  by 
27H.8.  were  not  preserved  to  the 
king  by  that  statute.    Id,  ibid. 

5.  But  privileges  by  prescription.&c.are 
preserved  by  the  clause  of  31  ^.8. 
and  neither  the  king  nor  his  patentee 
shall  pay  tithes  of  the  abbieioisaolved 
by  that  statute.  Si/dotDnv.Holnut,i85. 

C  Where  an  abbot  or  prior  was  seised 
oflands  discharged  of  tithes,  the  new 
ftnner,  by  stat.2£.6.  shall  be  per- 
mitted to  prescribe  in  nan  decimando, 
Branche't  Caie,  156. 

?.  But  where  a  prior  was  seised  in  fee 
of  a  manor,  and  was  also  parson  im- 
parsoncc,  by  which  union  the  tithes 
of  the  manor  were  extinguished,  the 
copyhoUen  of  that  manor  shall  not 
prescribe;  in  non  decimando,  without 
surmising  that  the  copyholds  were 
also  discharged  of  tithes.     Jd.  ibid, 

8.  But  copyholders  of  inheritance  of 
a  bishop' may  prescribe  under  iiim 
in  non  decimando.  Crouch  v.  I'ri/er, 
218. 

9.  And  lands  belonging  to  a  bishoprick 
htid  discharged  of  tithes,  conveyed 
to  a  lay  person,  and  afterwards  ,re- 
conveyca  to  the  bishoprick,  the  pre- 
scription in  non  decimando  shall  re- 
vive. Wicihant  Jiisliop  of  Lincoln 
v.  Cooper,  163. 

10.  Apariik  cannot  prescribe  in  npn 
decimando  for  tithe  wood.  Jordan  v. 
CoUcy,  and  others,  625. 

11.  It  is  admitted  thai  a  whole  coiinlry 
■{Q.  the  meaning  of  this  ^xpreasipn)) 
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may  prescribe  !n  non  dedmando  ;  Hut 
it  is  doubted  whether  the  Weald  of 
Kent  can  so  prescribe  to  be  exempted 
from  paying  tithe  of  underwood. 
Ruuelt  V.  Patridgt,  270. 

12  But  oid.  contra  as  to  that  weald. 
Earlof  Clanriekaid  V.  Ladg  Denton, 
360. 

■  12.  But  a  libertu  of  whatever  extent 
ribe  in  non  decimando. 


13.  A  prescription  in  noit  decimando 
can  only  be  set  up  for  a  lai^  tnct 
of  countiy,  well  known  as  a  distinct 
district  Na^  v.  Ednardt,  1442. 
Pagev,  WiUon,20n. 

14.  It  will  be  difficult  to  shew  ■  non 
decimando  for  any  tithes  beside  those 
ofiDoodf  forallthecaoesirhichincliDe 
to  such  a  custom,  are  put  gener^y 
that  a  county  or  a  hundred  may  thus 
prescribe,  but  they  do  not  mentioa 
what  tithes  are  in  question.  Hidt  v. 
Woodeton,5S0.5S7,^  Vid, Smithy. 
Johntom,  606.—  Vid.  Agittmeni,  32, 
33. 

15.  Hiere  can  be  no  prescription  in  noa 
decimando  against  a  lay  rector,  any 
more  than  against  a  spiritual  rector. 
Charlton  \,  Charlton,  1\5.  —  Aldtr. 
men  and  Burgeues  of  Burt/  St.  Ed- 
munds  et  aP  v.  Lewit  Evant,  75'.— 
Fantkavi  v.  Moore,  78a  — ■*  Jenningt 
V.  Lettit,  954. 

16.  Possession  by  a  greater  abbey  at 
the  time  of  the  dissolution,  coupled 
with  a  tubsequent  non  decimando,  is 
not  alone  sufficient  to  exempt  landii 
from  titlies.     ClavUv  Cham,  1354. 

17.  But  it  is  evidence  sufficient  of  im- 
memorial possession,  to  warraot  ita 
issue  on  title  by  prescription.  Id. 
ibid. 

*17.  LandoftheTemplars  given |othe 
■  order  of  St.  John  of  Jerutnlem  by 
17  £.2.  and  oflerwards  to  the  king 
by  S2  H,B.  shall  not  be  d'sclivg^d.  of 
tithes.  Connuallie  v.  Spurting,  2^. 
Q.  etvid.  Urrcy  v.Bowyw,  250.) — 
Vid.  l/ie  Serjeant's  Qi*e,^l vice. 
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Fossett  V.  Franklin^  1579.  —  Vid.Dis- 
charfre, 

18.  "  That  the  defendant  had  paid  no 
''  tithe,  nor  had  any  been  yielded  to 
"  any  rector,  and  tnat  therefore  the 
'*  defendant  believed  the  estate  ex- 
'*  empt  and  discharged  iramemoria]ly, 
"  though  he  could  not  set  forth  by 
"  what  means,"  rejected  as  a  de- 
fence, because  it  amounted  to  a  pre- 
scription in  non  decimando.  Nash  v. 
Thorn,  1324- 

1 9.  In  answer  to  a  bill  to  establish  the 
rector's  right  to  tithes  and  for  an  ac- 
count, the  defendant  derived  a  title 
to  two  thirds  of  the  tithes  in  the  lord 
of  the  manor  by  conveyances  from 
the  37  //.S.,  and  gave  evidence  of 
reputation  and  notice  to  the  plaintiff 
who  had  purchased  the  advowson 
and  was  lessee  of  tiie  tithes ;  the  bill 
was  dismissed  with  costs.  Slrutt  v. 
Baker,  1430. 

20.  Whether  a  prescription  in  non 
decimando  can  be  pleaded  against 
payment  of  tithes  due  of  common 
right  ?  Q.    Nagle  v.  Edumrds,  1442. 

21.  Prescription  in  non  decimando, 
even  against  a  lay  impropriator  or 
presumption  from  mere  retainer, 
without  colour  of  title,  is  no  defence, 
and  will  not  be  sent  to  law.  Bemeu 
V.  Harvey,  1658,  Heathcote  v.  aI- 
dridge,  1766. 

22.  Although  lands  are  shewn  to  have 
been  in  the  possession  of  a  former 
lay  impropnator,  a  grant  of  the 
tithes  will  not  be  presumed  from 
long  pa3rment ;  some  evidence  of  the 
execution  of  a  grant  must  be  shewn, 
or  a  pernancy  or  actual  dealing  with 
the  tithes  as  owner.  Meade  v.  Nor- 
bury,  1775. 

23.  The  maxim  ecclena  ecclesia,  &c. 
will  not  apply  where  lands  once  in 
the  possession  of  an  ecclesiastic  are 
transferred  into  lay  hands.  Lag- 
deny.  Flack,  1927. 


Non-residence. 

1.  If  a  parson  has  two  adjoining  bene- 
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fices,  one  of  which  has  a  house  and 
the  other  not ;  and  he  resides  in  a 
house  in  the  latter  parish,  at  a  small 
distance  from  the  parsonage  house 
in  the  other  parish,  which  parsonage 
house  he  does  not  let  out,  but  occu- 
pies with  his  servants  and  goods: 
Quere,  whether  he  be  liable  under 
the  statute  for  non-residence  in  the 
parish  which  has  the  parsonage  house? 
Canning  qui  tarn  v.  Jones,  364. 

2.  Where  there  is  a  parsonage  house, 
the  residence  must  be  there ;  and 
where  an  archdeacon  was  parson  of 
a  parish  to  which  there  was  a  par- 
sonage house,  resided  in  another 
house  within  the  parish,  and  within 
the  archdeaconry,  in  which  tliere 
was  no  archidiaconal  house,  it  wa» 
held  that  this  was  non-residence.  Law 
Y.Ibbetson,  1002. 


Nursery  Plants.  ^ 

1.  Tithes  are  payable  of  the  vialue  of 
plants  sold  out  of  ,a  nursery  ground 
to  be  planted  in  land  out  of  the  pa- 
rish.    Gibbs  V.  Wyboum,  501. 

2.  So  when  they  are  sold  and  trans-, 
planted  within  the  same  parish.  Grant 
V.  Hedding  and  Ball,  515. 

3.  If  they  yield  no  other  fruit.  Id.  ibid. 
So,  if  thev  yield  frw't  which  pays 
tithes.    Id,  ibid. 

4.  And  if  some  yield  fruit,  and  others 
not,  those  which  yield  fruit,  shall  not 
privilege  and  exempt  those  wiiibh 
yield  none,  when  they  are  all  sold 
together.    Id.  ibid. 

5.  And  if  the  owner  sell  them  and  pull 
them  up  himself,  he  shall  pay  the 
tithe.    Id.  ibid. 

6.  But  if  he  sell  theni  all  together  to  an- ' 
-  other  who  pulls  them  up,  tlic  vendee 

shall  pay  the  tithe.    Id,  ibid. 
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by  the  decision  of  a  jury;  nnless 
such  title  be  made  out  in  the  most 
clear  and  satisfactory  manner.  Gar- 
notts  Y.  Barnard^  1462. 

31.  Where  there  is  no  vicarage  en- 
dowed the  impropriator  of  the  small 
tithes  is  bound  to  maintain  a  priest. 
Bonzey  v.  Lee^  534. 

32.  Although  a  vicar's  endowment  state 
tithe  of  hay  to  belong  to  the  rector, 
the  vicar  may  establish  his  rieht  to 
it  by  proof  of  perception,  during 
living  memory  and  the  absence  of 
such  proof  on  the  part  of  the  rector. 
Parsons  v.  Bellamy,  1829. 

33.  If  a  rector  stands  by  and  sees  a 
vicar  take  tithes  supposed  to  be  pay- 
able to  the  rector,  he  will  be  bound. 
Manby  v.  Lodge,  1993. 

34.  The  lay  impropriator  of  the  tithes 
of  a  township  in  a  parish  must  give 
evidence  of  receipt  of  the  tithes  by 
himself  or  his  ancestors,  to  entitle 
himself  to  tithes  as  against  the  rec- 
tor of  tlio  parish.  Ward  v.  Henzel, 
777. 

35.  If  a  vicar  is  generally  intitled,  and 
an  impropriator  claims  under  a  grant 
which  limits  his  title  to  a  particular 
thing,  there  must  be  evidence  of  per- 
ception at  least  on  the  part  of  the 
impropriator  to  shew  that  the  vicar 
has  lost  the  right  he  once  had. 
Williamson  v.  Ld.  Lonsdale,  I860. 

36.  Non  perception  of  vicarial  tithes 
by  vicar  or  rector  (the  latter  admit- 
ting the  vicars  title  with  certain 
exceptions),  there  being  no  third 
claimant  in  parts  of  a  parish  through- 
out which  the  vicar  receives  some 
small  tithes,  is  negative  evidence  in 
favour  of  the  vicar's  right,  to  all 
other  than  the  excepted  articles. 
Leathes  v.  Newitt,  1835. 

37.  A  vicar  made  out  a  prim^  ^facie 
case  to  all  tithes  except  corn,  grain, 
and  hay,  in  a  suit  for  agistment  tithe, 
and  held  that  the  shewing  that 
agistment  tithe  had  never  been  paid 
to  the  vicar,  did  not  prove  that  it 
belonged  to  the  lay  rector,  who  was 
entitled    under  a .  grant    from    the  I 
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crown,  to  tithes  of  com,'  grain,  hay, 
and  grass,  and  the  tithe  of  agistment 
being  alleged  to  be  covered  by  a 
modus  payidile  to  the  impropriator  in 
lieu  of  hay  and  grass .-» the  \ny  im- 
propriator is  not  under  tachdrcum- 
stances  a  proper  party  defendant ; 
but  if  he  do  not  demur  oa  that  ground, 
and  suffers  the  cause  to  go  to  a  hear- 
ing, the  court  will  not  give  hun  costs. 
Williamson  v.  HuUouy  1979. 

38.  A  rector  claiming  tithe  of  seeds 
against  a  'icar  endowed  of  all  small 
tithes  except  hay,  on  the  ground  of  a 
presumed  exchange  of  vicarial  for 
rectorial  tithes  wUl  be  held  to  strict 
proof  of  his  title  to  the  article  in 
question,  and  he  must  shew  that  the 
vicar  has  granted  them  back,  or  made 
the  alleged  exchange ;  nor  is  the  rec- 
tor's perception  of  such  tithe  avail- 
able as  evidence  against  the  rector, 
nor  can  the  rector  insist  on  an  issue 
in  such  a  case ;  for  there  is  no  pre- 
sumption in  his  favour,  as  he  is  in  the 
situation  of  a  claimant  contesting  his 
own  grant.   Dorman  v.  Curry,  1822. 

39.  The  word  ''  gardens**  in  an  endow- 
ment will  not  of  itself  carry  garden 
stuff  or  things  originally  grown  in 
gardens,  if  grown  elsewhere.  So 
the  word  ^*  curtilage**  and  the  word 
'*  alteragium"  is  to  be  explained  by 
the  usage  in  each  particular  case. 
If  any  tithes  be  usually  received  by 
the  vicar  beyond  his  endowment,  a 
subsequent  endowment  is  to  be  pre- 
sumed.    Williams  v.  Price,  1827. 

40.  A  lease  to  the  rector  contained  no 
particular  grant  of  small  tithes  and 
by  the  ecclesiastical  survey  it  ap- 
peared that  the  vicar  was  endowed 
generally  with  small  tithes  and  obla- 
tions ;  the  rector  had  never  received 
any  small  tithes  but  those  of  pigs  and 
geese,  articles  not  reserved  amongst 
other  reservations  in  the  lease ;  held 
that  the  vicar  was  entitled  to  tithes 
of  potatoes  as  articles  of  modem 
introduction.  Sir  F.  Cunliffe  v. 
Taylor,  1763. 

41.  Although  an  endowment  expressly 
gave  the  vicar  tithes  of  hay,  it  was 
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held  that  &s  he  had  ne»er  received 
them,  (evidence  alio  beiog  ^ven  of  I 
a  modut  to  the  rector  for  tithes  of 
liay  and  corn)  that  he  was  not  entitled 
to  them.     Manby  t.  CttrtU,  1769. 

42.  A  particular  enumeration  in  an  en- 
dowment of  the  several  articlee,  of 
which  the  vicar  is  endowed,  will  not 
preclude  the  vicar's  right  to  other 
small  tithes  not  mentioned  therein. 
Id,  ibid,  and  see  Manby  v.  Lodge, 
1993. 

43.  On  the  dissolution  of  a  religious 
house  the  rectory  of  H.  became 
vestedinthecrown.  QueenEti^eth, 
by  letters  patent  granted  to  A.  andj8. 
"  omnei  decimas  nostras  garbarum  el 
granorumin  H"  On  an  issue  between 
the  grantees  and  th«  vicar  to  try  the 
right  to  the  tithe  of  seed  tares,  it 
was  proved  that  the  former  had  al- 
ways received  it,  and  that  the  vicar 
had  received  all  that  were  considered 
small  tithes,  the  tithes  of  tares  cut 
green  and  bay.  No  endowment  was 
produced.  It  appeared  in  evidence 
that  the  tithe  in  question  was  paid 
and  claimed  as  a  great  or  rectoE:^ 
tithes:  held,  Ist.  that  under  the 
grant  of  Queen  Elizabeth  every 
thing  passed  that  was  before  vested 
in  the  crown,  and  that  the  grantees 
stood  in  the  situation  of  rector.  2dly^ 
TTiat  the  tithe  tn  question  was  n 
tithe  ^rba^ftm.  Sdly,  That  it  was  a 
great  tithe.  4thly,  That  the  pre- 
sumed endowment  of  the  vicar  must 
be  limited  by  perception,  and  that 
never  having  received  the  tithe  ht; 
could  not  establish  a  right  to  it,  whe- 
ther great  or  small.  Doks  v.  Benti 
and  Crerswell,  2060. 

44.  lo  favour  of  uninterrupted  percep- 
tion of  tithe  hay  by  the  lay  impro- 
Eriator  and  his  ancestors,  it  shall 
e  presumed  that  the  tithes  came 
into  lay  hands  before  the  restraining 
.  statutes,  although  an  endowment  of 

the  vicarage  in  1255  with  the  same 
tithes  be  sh^wn.  Lady  Dartmouth 
V.  Roberts,  1704. 

145.  A  vicar    proving    perception    of 
small  tithes  (where  tne  crown  and 


impropriator  claiming  under  it  had 
never  received  or  dealt  with  other 
tithes  than  those  of  com  and  grain) 
held  entitled  to  demand  tithes  of 
agistment,  turnips,  and  potatoes,  al- 
though such  titties  had  never  before 
been  received  by  his  predecessors, 
and  although  the  documentary  evi- 
dence in  support  of  the  vicar's  claim 
refer  to  "  small  tithes"  and  not  "all 
small  tithes,"  and  although  it  appears 
that  a  pension  or  portion  is  payable 
out  of  the  vicarage  to  the  superior. 
Kennicot  v.  fVatson,  1713. 

■i€-  A  vicar  held  entitied  to  agistment 
tithe  by  shewing  that  he  alone 
had  taken  the  other  sntall  tithes, 
although  his  predecessors  had  never 
till  lately  either  received  or  de- 
manded it :  and  a  grant  by  the  crown 
to  the  lay  rector  of  decimee  fini  et 
herbagii  not  held  necessarily  to  carry 
agistment  without  perception,  Syam 
v.  Booth,  1744. 


Parlies. 

1.  A  lessee  of  tithes  by  parol  cannot 
maintain  a  suit  for  them,  without 
making    the   impropriator  a  party. 

Henning  v.  Willis,  898 Jackson  v. 

Benson,  2074. 

2.  Where  by  the  answer  it  appears  that 
there  ought  to  have  been  other  par- 
ties to  the  bill,  the  court  will  direct 
the  cause  to  stand  over,  with  leave 
to  amend  by  adding  parties.  White 
V.  Friend,  1096. 

3.  Where  the  impropriator  or  his  lessee 
files  a  bill  to  establish  his  right  to 
tithes  against  the  vicar,  the  patron  of 
the  vicarage  ought  to  be  made  a 
party.     Ctdmell  v.  Sherratt,  1171. 

4.  Wherearectorof oneparishclaimed 
tithes  in  kind  out  of  a  whole  liberty, 
and  another  a  money  payment  out 
of  part  of  it,  the  owner  of  the  greoCer 
port  of  the  liberty  and  his  tenants 
filed  a  bill  to  have  the  modut  estab- 
lished, and  that  the  two  rectors 
might  interplead,  and  that  a  comnis- 
sion  might  issue  to  ascertain  what 
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lands  in  the  liberty  were  within  the 
one  pariah  or  the  other ;  the  court 
held  that  the  other  owners  of  the 
lands  in  the  liberty  ought  to  have 
been  parties.  WMaston  v.  Wright^ 
1454. 

5.  One  owner  of  lands  in  a  township 
may  sue  for  himself,  and  the  others 
to  establish  a  contributorv  modus 
for  all  the  lands  there.  Chaytor  v. 
Trinky  College,  Cambridge,  1459. 

6.  The  ordinary  must  be  a  party  to  a 
bill  to  establish  a  customary  pay- 
ment. Gordon  ▼.  Simpkimon,  16S8. 
—  Cook  ▼.  Butt,  2029. 

7.  In  a  bill  to  establish  a  modus  agunst 
a  dean  and  chapter  as  rectors,  the 
ordinary  and  patron  are  necessary 
parties.'  De  tvhdpdale  y.  Milbum, 
1873 — Pofn/ret  v.  Hales,  1884. 

8.  Moduses  and  customs  established  by 
a  decree  made  upon  a  bill  to  estab- 
lish a  modus  to  which  the  patron 
and  ordinary  were  not  parties, 
not  allowed.  Jenkinson  v.  Houston, 
1878. 

9.  A  bill  to  establish  a  modus  should 
be  brought  by  owners  and  occupiers 
of  lands,  &c.  on  behalf  of  themseWes 
and  all  other  owners  and  occupiers, 
and  not  by  some  of  the  owners 
and  occupiers.  Pom/ret  v.  Hales, 
1884. 

10.  The  vicar  is  a  necessary  party  to  a 
bill  for  the  tithes  by  the  impropriate 
rector  against  an  occupier,  when  the 
defence  made  is,  that  the  tithes  in 
question  are  payable  to  him.  Davos 
\.  Benn,  l^SS.  —  Fanshavi  v.  More, 
n.  (a),  860. 

1 1.  Objections  for  want  of  parties  may 
be  removed  by  defendant's  acts. 
Blackburn  v.  Jepson,  1661. 

12.  An  impropriator  is  not  a  necessary 
party  to  a  bill  by  a  vicar  against 
occupiers,  and  if  made  one  he  may 
demur  as  a  contrary  opinion  had 
been  held ;  the  bill  dismissed  against 
him  without  costs.  WUliamson  v. 
Ld*  Lonsdale,  1861. 


Parties. 

13.  A  land  owner  not  an  occupier 
made  a  defendant,  is  entitled  to  have 
the  bill  dismissed  as  against  him  with 
costs,  but  if  he  mixes  in  the  defence 
he  will  not  be  entitled  to  costs. 
Markham  v.  Smyth,  2036. 


Partition. 

A  demurrer  to  a  bill  for  partition  of 
great  tithes,  overruled.  Bagster  v. 
KnoUys,  826. 

Peas  and  Beans. 

1.  The  tithes  of  peas  and  beans,  set, 
drilled,  sowed,  or  planted  in  rows  in 
garden-like  manner,  are  small  tithes ; 
and  the  use  ^  the  plough  instead  of 
the  spade,  after  a  new  improvement, 
makes  no  difference.  AusUn  v. 
Nicholas,  615. 

2.  But  where  no  endowment  was  pro- 
duced, nor  usage  of  pajrment  to  the 
vicar,  but,  on  the  contrary,  to  the 
impropriator,  the  vicar's  bUl  as  to 

.  peas  and  beans  was  dismissfid.  Gifsn- 
ley  v.  Burt,  656. 

8.  And  where  the  vicar  was  endowed 
of  all  tithes  pneter  decimasgarbarum, 
etjieni  ei  molendini,  it  was  neld,  that 
peas  and  beans  came  under  the  de- 
scription of  garba,  and  were  great 
tithes.  Sims  Y.  Betmett,  976.  Awdry 
V.  SmaUcombe,  1526. 

4.  The  Uthe  of  peas  must  be  set  cot 
as  soon  as  they  come  into  proper 
divisions  or  parcels,  so  as  to  let  the 
tenth  be  seen  and  judged  of,  and 
husbanded.  MantM  v.  Paine,  15(M. 

Pigeons. 

No  tithe  is  due  for  pigeons  eaten  m 
the  owner's  house,  428. 

Pigs. 

1.  The  tithe  of  piffs  is  due  to  the  par- 
son of  the  parim  where  the  ftow  is 
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kq>t,  thouffh  &he  farrow  in  another 
pariftb.     Wrigki  v.  EkUrtan,  607. 

2.  A  modus  that  where  the  parishioner 
has  ten  pigs  the  tenth  is  due  to  the 
rector  on  St,  Mark's  Da^ ;  if  nine>  to 
the  rector  one,  paying  ^d.  to  the 
parishioner;  if  eight,  one,  paying  Id.; 
if  seven,  one,  paying  S^d. ;  but  for  a 
less  number  no  pig,  but  to  have  Id, 
for  each  under  seven ;  established. 
Brincklovo  v.  Edmundsy  71^« 
Vide  Modus. 

Plea. 

1.  A  plea  will  be  overruled  by  the  de- 
fendant's answerine  to  what  is  co- 
vered by  the  plea.  Blactei  v. 
Langlands,  1S68.  Vid.  Bill  /or 
Tithes. 

2.  A  decree  in  a  former  suit  cannot  be 
pleaded  to  a  bill*  for  tithes  accruing 
subsequently  to  it.  The  Minor 
Canons  of  St.  PauFs  v.  Crickett,  1655. 

3.  In  a  plea  of  payment  of  a  composi- 
tion to  a  bill  it  is  not  necessary  to 
set  out  the  time  when  or  place  where 
the  agreement  was  made.  Mytton  v. 
Harris  f  1664. 

4.  It  is  no  answer  to  a  rector  to  state 
in  a  plea  that  the  defendant  is  owner 
of  the  tithes,  or  that  liis  ancestors  or 
those  under  whom  he  claims  were 
owners,  if  the  tithe  be  not  carried 
to  its  legal  origin.  Heathcote  v. 
Aldridge,  1766. 

5.  To  a  bill  against  an  occupier  for  an 
account  of  tithes  situate  within  the 
township  of  K.  in  the  parish  of  L.,  a 
plea  that  the  defendant  did  not  oc- 
cupy any  farm  or  lands  in  the  said 
parish  or  the  tithable  places  thereof 
within  the  time  mentioned,  allowed. 
Warrington  v.  Mathersill,  1930. 

Pluralities. 

A    chaplain    extraordinary    to     tha 
long  is  noty  as  auchy  intiMed  to  hold 
two  benaficaa  above  value.    Brwon 
v.  Mugg,  566. 
Vol.  IV. 


Portion  of  Tithes. 

1.  A  portion  of  tithes  is  where  a  man 
hatn  any  profit  of  tithes  within  the 
parish  of  another  parson  or  vicar. 
The  Dean  and  Chapter  of  Bristol  v. 
Clerke,  123. 

2.  A  portion  of  tithes  cannot  be  parcel 
of  a  manor.  Sherwood  v.  Winch-^ 
combe,  164. 

3.  A  portionist^may  declare  generally 
on  the  Stat.  2&3 Ed. 6.,  for  not  set- 
tins  out  of  tithes,  without  shewing  his 
title.     Saunders  v.  Sandford,  298. 

4.  A  portion  of  tithes  will  not  become 
extinct,  by  vesting  in  the  same  hands 
with  the  rectory.  Sir  Edward  Coke's 
Case,  375. 

5.  In  a  biU  for  a  portion  of  tithes  in  a 
neighbouring  parish,  the  vicar  of  t)iat 
parish  must  be  a  party.  Bailt^  v. 
WorraU,  632. 

6.  Written  evidence,  giving  "  all  and 
all  manner  of  tithes,"  will  support  a 
claim  to  9l  portion  of  tithes.  JDo^nes 
V.  Moreman,  658. 

7.  Where  a  defendant  claims  a  portion 
of  tithes,  and  supports  that  claim  by 
evidence  of  long  possession,  a  Court 
of  Equity  will  not  mterpose,  but  leave 
the  plaintiff  to  his  legal  remedy. 
Scott  V.  Airei/  and  others,  1 1 74. 

8.  On  a  possession  of  a  portion  of  tithes 
for  250  years  by  the  owners  of  the 
lands,  a  grant  of  them  before  the 
13  Eliz.  was  presumed,  though  tithes 
were  not  specifically  mentioned  in 
the  title  deed,  under  which  the  lands 
were  claimed.  Oxenden  v.  Skinner^ 
1513. 

9.  In  questions  between  a  rector  and 
portionist,  touching  the  extent  of 
their  respective  rights,  the  rector  is 
intitled  to  stand  upon  his  conunon 
law  right,  and  to  throw  the  onus  pro* 
hemdi  upon  the  portionist,  though  the 
rector  may  have  be^  fi>r  a  long 
series  of  years  in  pofwession  of  the 
portioa  as  lessee  th^epf,  and  sq  con- 
Ibucdedtheboundipries.  JchnBrom- 
field  Ferrars  v.  HrUUam  PelUt  and 

others,  leOi. 
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10*  A  rector  is  not  intitled  to  an  issue 
where  the  defendant  sets  up  a  grant 
of  a  portion,  and  constant  non-pay- 
ment of  tithes,  which  defence  is 
not  impeached  by  the  plaintiff.  Bar- 
ker  V.  Baker,  1695. 

11.  Where  a  rector  claims  a  portion  of 
tithes  in  kind  in  another  parish,  for 
which  a  money  payment,  not  insisted 
on  as  a  modus,  nas  been  many  years 
made,  the  Court  will  not  decree  in 
in  his  faTour  without  an  issue  as  to 
his  right,  nor  will  it  grant  a  commis- 
sion to  ascertain  boundaries  of  the 
land  in  question.  Sanders  v.  Long' 
deny  1824. 

12.  A  portionist  intitled  to  tithes  of 
hau  cannot,  under  that  title,  claim 
titnes  of  clover  cut  green.  Lewis  v. 
Young,  2055. 

Potatoes. 

1.  Potatoes,  tliough  planted  in  fields, 
are  small  tithes.  Smith  v.  Wyatt, 
777. 

2.  And  they  must  be  tithed  on  the  spot 
where  they  are  dug,  before  they  are 
removed.  Bosxvorth  v.  Limbrick, 
1110. 

S.  For  the  history  of  potatoes,  vide 
1216,  in  not  is, 

4.  Are  not  exempt  on  the  ground  of 
home  consumption.  Williamson  v. 
Lord  Lonsdale,  1858. 

Practice. 

1.  A  motion  for  payment  of  a  sum  due 
in  respect  of  a  composition  for  tithes 
out  of  a  fund  in  Court,  the  produce 
of  growing  crops  on  a  farm,  paid  in 
by  sequestrators,  refused  with  costs. 
Dickenson  v.  Smith,  1906. 

2.  On  a  bill  for  tithes,  praying  a  dis- 
covery of  documentary  evidence,  the 
Court  will  not  order  a  tithe  book  of 
a  former  rector,  shewn  to  have  been 
in  the  possession  of  the  defendant's 
attorney,  to  be  produced  and  left 
with  the  clerk  in  Court,  unless  it 
clearly  appears  from  the  admissions 


Practice. 

in  the  answer,  that  it  would  assist 
the  plaintiff's  case,  such  a  motion 
rejected  without  costs.  BUgh  v. 
Benson^  1915.  Lovoe  v.  Firkins, 
2075. 

3*  On  a  bill  filed  in  the  Exchequer  for 
tithes,  the  defendant  filed  a  cross  bill 
in  the  Court  of  Chancery,  for  a  dis- 
covery of  the  plaintiff's  title  to  the 
tithes,  and  whether  he  had  not  con- 
veyed them ;  and  on  demurrer,  it 
was  held,  that  the  defendant  was  not 
intitled  to  a  discovery  whether  plain- 
tiff had  conveyed  them  away;  a 
doubt  was  entertained,  whether  a 
cross  bill  can  be  filed  in  the  Court 
of  Chancery,  when  the  original  bill 
is  in  the  Court  of  Exchequer,  but 
the  defendant  having  answered,  part 
of  the  bill  was  considered  as  preclud- 
ed from  raising  the  objection.  Glegg 
V.  Legh,  1916. 

4.  Rector's  books  not  to  be  proved 
vivd  voce,  and  leave  to  put  off  the 
cause  in  order  to  prove  them  by  in- 
terrogatories refused.  Lake  v.  Skin- 
ner, 1931. 

5.  Decree  ibr  tithes  declared  to  be 
without  prejudice  to  the  right  where 
the  parly  appeared  to  have  failed  in 
establishing  a  modus  by  mismanaging 
the  suit.     Lake  v.  Skinner,  1931. 

6.  When  a  cause  has  been  set  down 
for  rehearing,  the  Court  will,  on  mo- 
tion, give  liberty  to  exhibit  interro- 
gatories to  prove  exhibits  not  befbre 
the  Court  on  the  original  hearing, 
on  an  affidavit  that  they  have  come 
to  the  plaintiff's  knowledge  since, 
and  that  he  did  not  know  of  their 
existence  at  the  time  when  the  cause 
was  heard.  Williamson  v.  Mutton, 
1982. 

7.  A  verdict  will  not  be  entered  for 
either  party  founded  on  an  apparent 
inconsistency  in  the  terms  of  it,  in 
the  case  of  an  issue  directed.  Ro- 
binson V.  Williamson,  1986. 

8.  The  'Court  will  not  grant  a  defend* 
ant  in  a  suit  for  tithes  who  has  tied 
a  cross  bill  against  the  plaintiff  fort 
discovery,  time  to  answer  the  origi- 


INDEX. 


^^1.*-^^ 


Practice. 

nal  bill  until  after  an  answer  shall 
have  been  put  in  to  the  cross  bill ; 
the  course  is  to  amend  the  answer 
if  necessary.  Dolden  v.  IVhittin^tony 
2035. 

9.  On  a  mistrial  of  an  issue  directed  by 
a  Court  of  Equity,  there  can  be 
no  motion  in  arrest  of  judgment. 
Moselet^  v.  Daviesy  2151. 

10.  The  plaintiff  may  issue  a  writ  of 
inquiry  in  the  ordmary  form,  in  ao 
action  of  debt,  for  treble  value  of 
tithes.     Bale  v.  Hodgetts,  2060. 

11.  In  finding  the  treble  value,  the 
jury  in  effect  found  the  single  value 
also.    Id,  ibid. 

12.  If  the  jury  omit  to  find  costs  the 
Court  may,  where  the  plaintiff  is  in- 
titled  to  them,  make  such  an  entry 
on  the  postea  as  is  usual,  to  authorise 
the  allowance  of  costs.     Id,  ibid, 

13.  Qucere?  What  are  the  proper  fees 
of  the  clerks  in  Court  for  allowing 
the  defendants  solicitor  to  take 
copies  of  the  rector's  books.     Beres- 

Jord  V.  Several  parishioners  of  St, 
Andrexvs,  Holborn,  2070. 

14.  A  vicar  compelled  to  produce  the 
vicar's  books,  upon  an  admission  in 
his  answer  that  they  contained  en- 
tries relating  to  a  certain  composi- 
tion charged  by  the  bill  to  be  pay- 
able, and  costs  of  the  application  to 
be  paid  by  the  applicant.  Lowe  v. 
Firkins,  2075. 

15.  During  the  pendency  of  a  suit  for 
tithes,  the  Court  of  Exchequer  will 
not  restrain  the  defendant  from  pro- 
ceeding in  an  action  at  law  to  re- 
cover damages  against  the  plaintiff, 
for  not  carrying  away  the  tithes  in 
question  from  off  the  defendant's 
lands.     Bradley  \,  Bcnsted,  2076. 

16.  Where  parties  do  not  proceed  on 
an  issue,  the  proper  course  is  to 
move  that  an  issue  be  taken  pro  con- 

Jessoy  if  the  plaintiff  do  not  go  to 
trial  pursuant  to  decree.  Drake  v. 
&mt/thy  1877. 

Vide  Consolidation,  Issue,  Injunc- 
tion ,     Prohihitinr. . 


Prohibition. 

1.  No  prohibition  lies  to  a  suit  in  the 
Ecclesiastical  Court  for  obventions, 
oblations,  or  mortuaries.  X^'Ed,  1. 
st,  4".  c.  1. — 1. 

Vide  Parson  S^  Vicar, 

2.  Nor  for  tithes  great  or  small,  where 
tlie  fourth  part  of  the  value  of  the 
benefice  is  not  demanded.    Id.  ibid, 

3.  Nor  where  tithe  is  demanded  of  a 
mill  newly  erected.   9  Ed,  2.  c,  5. — 2. 

4.  But  where  the  right  to  tithes  de- 
pends on  the  right  of  patronage,  and 
the  quantity  exceeds  the  fourth  part, 
a  prohibition  lies.  9  Ed.  2.  c.  1,2. — 2. 

5.  So  where  the  tithes  have  been  col- 
lected and  sold.     Id,  ibid, 

6.  A  prohibition  shall  be  granted  to  a 
suit  intituted  in  the  Spiritual  Court 
for  tithes  of  wood  of  the  age  of  20 
years  or  upwards.  45  £rf.  3.  c.3., 
47  Ed,S,  Rot,  Pari,  N,  9.  A.  D.  1374 
—4,5. 

7.  Wliere  such  prohibition  and  attach- 
ment thereupon  is  refused  in  Chan- 
cery, the  same  are  ordered  to  be 
granted  from  the  King's  Bench  or 
Common  Pleas.  Rot,  Pari.  A.  I), 
14»2.  No,  17.— 18. 

8.  If  any  party,  for  any  matter  or  cause 
limited  by  2  i^  S  Ed,  6.  c.l3.  to  be 
sued  or  determined  in  the  King's 
Ecclesiastical  Court,  sue  for  a  pro- 
hibition, then  before  it  shall  be  grant- 
ed, he  shall  deliver  ipto  the  hands  of 
some  of  the  judges  of  the  Court 
where  the  prohibition  is  demanded, 
a  true  copy  of  the  libel,  subscribed 
with  his  name,  under  which  copy 
shall  be  written  the  suggestion  on 
which  he  demandeth  the  prohibition. 
2  Sf  3  Ed.  6.  c.  1 3.  s,  1 4.  -  62. 

9.  If  the  suggestion  be  not,  within  six 
months  next  following,  proved  true  in 
the  court  where  the  prohibition  shall 
be  granted,  by  two  witnesses  at  least, 
the  opposite  party  shall  have  a  con^ 
sultation,  and  shall  recover  double 
costs  and  damages,  to  be  recovered 
by  action  of  debt,  &c.  in  any  Court 
of  Record,  without  wager  of  law, 
essoign,  or  protection     Id,  ibid,    , 
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10.  A  prohibition  granted  wWe  a  per- 
son was  impleaded  in  Court  Christian 
for  a  lay  fee.    105. 

11.  Letters  of  excommunication  plead- 
ed to  the  prohibition.     Ibid, 

12.  A  grant  from  the  king,  dispensing 
with  the  observance  of  a  pronibition 
declared  to  be  against  the  common 
law.     112,  113,  114. 

15.  A  declaration  that  no  prohibition 
is  grantablc  to  stay  execution  of 
the  sentence  of  a  spiritual  court. 
^.D.  1421  .—117. 

14.  On  a  prohibition  to  a  suit  for  tithes 
for  toheatf  the  land  being  suggested 
to  be  lately  improved,  and  proved  so; 
but  that  tithes  for  toool  and  lambs 
had  been  always  paid  for  part  of  it; 
thouffh  by  the  statute  the  same  tithes 
cmitinue  payable  for  seven  years, 
the  parson  cannot  have  a  consulta- 
tion, for  he  has  not  sued  for  tithes  of 
these.    Pellet  v.  Saunderson^  ISO. 

IB.  A.  sued  in  Court  Christian  for 
tithes  o£  pigeons,  and  other  tithes, 
and  had  sentence,  although  the  de- 
fendant had  tendered  one  single  wit- 
ness of  the  payment  of  tithes  of  pi- 
geons; and  upon  this  suggestion  a 
prohibition  was  awarded,  and  after- 
wards a  consultation  for  the  residue; 
with  exception  that  they  in  the  Court 
Christian  should  not  proceed  to  give 
costs  for  the  pigeons.  JVebb  v.  Bealy 
131  in  notis. 

16.  Upon  prohibition,  the  plaintiff  sug- 
gested that  he  had  been  used,  from 
time,  &c.  to  pay  3s.  4(/.  for  all  great 
and  small  ti^es,  except  corn  grow- 
ing upon  seventy  acres  of  land,  and 
made  his  proof  by  two  witnesses,  ac- 
cording to  the  statute ;  but  they  tes- 
tified, that  the  course  was  to  pay  4«., 
yet  by  the  judges  a  prohibition  was 
awarded;  for  although  he  had  failed 
in  the  proof  of  his  prescription,  yet 
so  much  had  been  proved,  that  the 
Spiritual  Court  had  no  cause  to  pro- 
ceed for  tithes  in  kind ;  and  it  was 
said,  that  when  a  modus  decimandi  in 
one  sort  is  suggested  and  another 
proved,  the  Court  ought  not  to  award 
a  consultation  to  give  them  autho-  I 
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rity  to  sue  for  tithes  in  such  kind  as 
is  proved.  fPcM  t.  Bad^  ISL  fn 
nohs. 

17.  A  prohibition  will  not  be  granted 
where  a  custom  suggested  appears 
to  be  unreasonable.  FUukery.  WU- 
kimonf  675. 

18.  And  a  consultation  shall  never  be 
granted,  notwithstanding  insoffiden- 
cy  of  the  replication,  where  it  ap- 
pears to  the  Court,  upon  the  whme 
matter,  that  no  tithes  ought  to  be 
paid.     Cowper  v.  Andrews^  275. 

19.  If  a  parson  sue  for  tithes  in  kind  io 
the  Spiritual  Court,  and  a  modus  be 
there  pleaded,  which  he  confesses, 
he  cannot  proceed,  for  he  ought  to 

'  have  sued  for  the  modus.     Taylor  v. 

Wymondy  1576. 

*. 

20.  A  jprohibition  does  not  lie  to  a  suit 
for  tithes  of  hornbeams,  hasel,  sallow, 
&c.  though  above  twenty  years  old. 
Sohy  V.  MoUnSy  133. 

21.  It  lies  to  a  suit  for  tithes  of  hav  and 
grain,  where  the  lands  in  the  hands 
of  an  abbot  and  his  fanners  have, 
from  time  immemorial,  been  charged 
with  tithes  of  wool  and  lamb  only. 
The  Parson  ofPeykirhe^s  case^  136. 

22.  Where  covin  is  alleged  to  cheat  the 
parson  of  his  tithes,  yet  a  prohibition 
will  lie,  the  fraud  being  remediable 
in  an  action  at  common  law.  Siebbs 
V.  Goodlocky  158. 

23.  A  prohibition  lies  for  the  parson 
against  his  parishioners,  who  Gbel  in 
the  Spiritual  Court,  to  tuakc  proof, 
by  witnesses,  of  divers  manners  of 
tithing  in  perpetuam  rei  memoriam* 
Napper  v.  Setoardy  482. 

24.  Whether  a  prohibition  lies  to  a  suit 
for  tithes  after  the  owner  of  the  land 
has  set  them  forth,  but  afterwards 
detains  them  ?  Qjtutrey  it  seems  not. 
Leigh  V.  fVoody^OS.  Vide  S^rkwd 
Court. 

25.  If  the  Spiritual  Court  will  not  sai&r 
tiie  tenant  to  plead  to  the  right  of 
the  fhcumbency,  a  prohibition  fiei* 
Green  v.  Penildeny  1568. 

25.  Whether  the  mere  suggestion  of  t 
modus  or  prescription  be  a  ground 
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for  a  prohibition  to  a  suit  for  tithes 
in  the  Ecclesiastical  Court,  or  it  must 
first  be  pleaded  and  rejected  ?  Q. 
Bishop  of  WinckeHers  Case,  167. 
Ace.  S  Salk.  551.  ibid,  in  notis  contra. 

26.  A  suggestion  that  the  plaintiff  in 
prohibition  had  but  one  witness  to 
prove  a  deed  in  the  Spiritual  Court 
18  not  a  sufficient  ground  for  a  pro- 
hibition, without  alleging  that  such 
witness  was  offered  and  refused.  J?o- 
berts*s  case^  230. 

27.  Where  there  is  a  suit  of  tithes  in 
the  Spiritual  Court  and  a  modus  is 
pleaded,  a  prohibition  shall  not  go 
unless  it  be  shewn  that  the  plea  has 
been  allowed  as  well  as  received.  ^S^- 

jeant  v.  Trelavonetf^  662. 

28.  Where  the  defendant  to  a  suit  in 
the  Spiritual  Court  pleaded,  that  the 
trees  were  above  twenty  years*  growth 
and  therefore  not  tithable,  B.  R.  re- 
fused a  prohibition  without  an  affida- 
vit that  such  plea  had  been  refused. 
Boughton  V.  Hustler y  951. 

29.  Where  the  issue  in  the  Spiritual 
Court  is  upon  a  custom  whicn  gives 
no  recompence  to  the  parson  for  the 
tithes,  a  prohibition  shall  not  be 
granted. v.  Barnes^  285. 

30.  Otherwise  where  there  is  a  recom- 
pence. Id.  ibid.  Vid.  Portingerv. 
Johnson,  286. 

31.  A  surmise,  that  the  clerk  of  the 
parish  and  all  his  predecessors,  &c.  had 
used  to  have  5s.  for  the  tithes  of  the 
place  where,  &c.  is  a  void  prescrip- 
tion ;  and  if  it  were  good,  yet  a  con- 
sultation ought  to  be  awarded  ;  be- 
cause it  is  a  question  for  the  Spiritual 
Court  whether  the  parson  or  the 
clerk  has  a  right  to  the  tithes.  Savell 
v.  Wood,  157. 

32.  For  the  same  reason,  it  is  no  good 
surmise*  for  tlie  prohibition  to  the 
vicar,  that  the  plaintiff  had  time,  &c. 
paid  the  tithes  to  the  parson.  Id^ibid. 

S3.  Finding  straw  for  the  church  is  no 
-  ground  of  prohibition  to  a  suit  for 
tithes.     Scory  V.  Baber,  163.      Vid. 
Modus  decimandi. 
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34>.  A  surmise  in  prohibition  that  an 
abbot  was  seiaced  in  fee  of  a  certain 
close,  and  took  the  profits  thereof  in 
lieu  of  the  tithes  of  nay,  is  sufficient, 
without  saying  that  it  was  given  time 
immemorial  in  recompence  of  the 
tithes.    Moore  v.  Bullock,  1575. 

35.  A  suggestion  for  a  prohibition  to  a 
suit  for  tithes,  on  account  of  a  modus, 
need  not  shew  a  compliance  or  an 
^er  to  comply  with  the  modus. 
Startup  V.  Dodderidge,  587. 

36.  A  surmise  in  a  prohibition  that  the 
lands,  of  which  tithes  are  demanded, 
lie  in  a  different  parish,  need  not  be 
proved  within  six  months,  according 
to  the  statute  2&SEd.6.  WoocTs 
case,  372. 

« 

37*  But  a  surmise,  that  the  lands  were 
I      discharged  before  and  at  the  time  of 
tlie  dissolution,  must  be  so  proved. 
Conglei^  y.  Hall,  S72. 

38.  Though  the  prohibition  be  faulty, 
yet  the  defenoant  shall  never  have 
a  consultation,  if  it  appear  to  the 
court  that  the  suit  in  the  Ecclesias- 
tical Court  was  not  well  founded.  394>. 

39.  In  prohibition  theproof  needs  not 
be  precise ;  it  is  sufficient  that  it  ap- 
pear that  the  Court  Christian  ougnt 
not  to  hold  plea.  Austen  v.  Pigot, 
217 Seal  v.  fVebb,  220. 

40.  If  a  modus  be  not  proved,  as  laid 
by  the  plaintiff  in  prohibition,  there 
must  be  a  verdict  for  the  defendant; 
but  if  ant/  modus  be  found,  though 
different  from  that  laid,  that  is  a 
ground  to  refuse  a  consultation. 
Brock  V.  Richardson,  1303. 

41.  A  variance  between  the  suggestion 
and  the  libel,  where  the  plaintiff  in 
prohibition  prescribes  in  non  deci" 
mando,  is  not  material;  otherwise, 
where  in  modo  decimandi.  Hutton  v. 
Barnes,  225. 

42.  And  the  defendant  in  proliibition 
is  intitled  to  double  costs,  only  for 
want  of  proof  of  the  suggestion,  but 
for  no  otoer  cause.    Id.  ibid. 

43.  In  a  declaration  on  a  prohibition, 
if  the  plaintiff  claim  an  exemption 
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*  under  an  abbey,  he  must  shew  not 
only  that  tho  abbot  held  the  land 
distcharged  at  the  time  of  the  dis- 
solution, but  also  by  what  means  and 
in  what  manner  he  held  them  so  dis- 
charged.    Slade  V.  Drake,  385. 

41-.  A  plaintiff  in  proinbition  declared 
upon  a  prescription  to  be  discharged 
of  the  tithe  of  underwood  when 
used  as  fence  to  corn,  of  which  the 
parson  received  tithes;  this  was  dis- 
allowed because  it  was  not  averred 
that  the  corn  so  ienced  with  the  un- 
derwood was  his  own  corn.  Croucher 
V.  Collins,  1576. 

45.  After  a  consultation  has  been  grant- 
ed, but  not  upon  examination  of  the 
matter,  another  prohibition  will  lie, 
notwithstanding  50  £.3.  c.  4.  Sibley 
V.  Crawley,  217 » 

46.  A  prohibition  is  grantable  after  a 
consultation  has  been  awarded,  if 
there  be  any  material  additions  made 
to  the  libel.  Earl  of  Clanrickard  v 
Lady  Denton,  i]63. 

47.  Pending  a  suit  in- prohibition,  upon 
suggestion  of  a  modus,  there  can  be 
no  suit  in  the  Spiritual  Court  for 
tithes  subsequently  accrued.  Linge 
V.  Gunter,  373. 

48.  Where  the  vicar  libelled  in  the 
Spiritual  Court  against  the  lessee  of 
the  impropriator  for  the  small  tithes 
of  the  parish  and  the  hay  tithes  of 
the  glebe,  which  he  claimed  by  pre- 
scription and  endowment ;  the  lessee 
applied  for  a  prohibition,  and  the 
court  thinking  the  question  ought 
not  to  be  determined  upon  motion, 
ordered  the  lessee  to  declare  in  pro- 
hibition.    Barton  v.  Mollis,  1613. 

49*  Where  a  libel  in  the  Spiritual 
Court  is  against  two  several  persons 
for  tithes,  they  may  join  in  prohi- 
bition.    Cotes  V.  IVarner,  275. 

50.  Where  a  modus  is  pleaded  in  the 
Ecclesiastical  Court,  a  prohibition 
may  be  granted  at  any  time  before 
final  sentence.  Darby  v.  Cosens, 
1304. 

51.  A  prohibition^wiii  be  granted  to  a 
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Court  of  Appeal,  where  it  appears 
that  tliey  have  no  jurisdiction  over 
the  subject,  even  after  they  have  re- 
mitted the  suit  to  the  court  below, 
and  have  awarded  costs  against  the 
appellant,  and  though  the  party  ap- 
plying for  the  prohibition  appealed 
to  that  court.  Darby  v.  Cosens,  1304. 

52.  l^ohibition  granted  after  sentence, 
the  court  below  having  overruled  a 
plea  of  discharge  that  the  lands  were 
of  the  Cistertian  order,  and  had 
never  paid  tithes.  Matthews  v.  Fitck, 
778. 

53.  Where  it  appears  on  the  face  of 
tlie  proceedings  that  the  Spiritual 
Court  has  no  jurisdiction,  the  party 
may  have  a  prohibition  after  sen- 
tence, except  in  the  case  of  citing 
out  of  the  diocese.     IcL  ibid. 

54.  Where  the  question  turns  on  the 
construction  of  an  act  of  parliament, 
a  prohibition  lies.  Id.  ibid.  Garer. 
Gapper,     Goidd  v.  Gapper,  16SS, 

55.  Prohibition  granted  where  tithes  of  a 
mill  were  demanded  as  predial  tithes. 
Cooke  v.  Derby,  827- 


Quali'ers. 


1.  Where  any  quaker  shall  refuse  to 
pay  or  compound  for  his  great  or 
small  tithes,  or  to  pay  church-rates, 
the  two  next  justices  of  the  peace 
of  the  same  county,  other  than  the 
patron  of  the  church,  &c.  or  inte- 
rested in  the  tithes,  &c.  may,  on 
complaint  of  any  parson,  &c.  by 
warrant,  under  their  nands  and  seals, 
convene  such  quaker,  and  examine, 
by  oath  or  otherwise,  the  truth  of 
the  complaint,  and  ascertain  the  sum 
due,  and,  by  order  under  their  hands 
and  seals,  direct  the  payment,  pro- 
vided the  sum  ordered  do  not  exceed 
10^.  7  &  8  W.  3.  C.S4.  *.4 8a 

2.  And  on  refusal  of  payment,  any  one 
of   such  justices   may,  bywarmt 
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under  his  hand  and  seal,  levy  the 
money,  by  distress  and  sale,  render- 
ing the  overplus,  deducting  charges, 
&c.     18iSW.  3.  c.  34.  J?.  4.— 80. 

3.  And  an  appeal  is  given  to  the  next 
general  quarter  sessions  from  such 
judgement,  with  power  of  giving 
costs,  to  be  levied  by  distress  and 
sale.     Id,  ibid, 

4.  And  the  judgement  shall  not  be  re- 
moved or  superseded  by  writ  of  cer- 
tiorari or  other  writ,  unless  the  title 
be  in  question.     Id,  81. 

5.  Provided  that,  in  case  of  appeal,  no 
warrant  of  distress  shall  be  granted 
till  the  appeal  be  determined.  Id,  s,  5. 
ibid, 

6.  This  act  extended  to  all  ecclesiasti- 
cal dues,  by  1  Geo.l,  c,6,  j.2.-— 81. 

7«  A  bill  for  small  tithes  against  a 
Quaker  was  taken  pro  conjessoy  the 
defendant  refusing  to  answer ;  and  a 
decree  was  made  for  the  plaintiff 
with  reference,  to  a  master,  of  the 
valuation,  and  a  commission  to  ex- 
amine witnesses.     Auon,  527. 

S.  A  certiorariy  having  issued  to  re- 
move an  order  of  justices,  made 
against  quakers,  under  st.  1.  Geo,  st.2. 
c,6.  granted  on  a  positive  but  ge- 
neral affidavit  that  the  defendant 
controverted  the  title  to  the  tithes 
before  the  justices,  and  that  the 
title  to  them  was  really  in  question  ; 
the  writ  was  superseded,  quia  impro- 
vide  cmanavit ;  the  return  taken  off 
the  tile,  and  the  order  remanded, 
upon  its  appearinfi^  that  this  allega- 
tion and  assertion  had  no  other  foun- 
dation than  the  general  scruples  of 
the  defendants  to  pay  demands  of 
this  nature.     Rex  v.  IVakefield,  864. 

9.  The  provisions  of  7&  8  fF.3.  c. 34, 
5.4.  hnd  I  Geo,  I.  st.2,  c-G,  s,2.  re- 
lating to  Quakers'  tithes,  &c.  extend- 
ed to  any  value  not  exceeding  fifly 
pounds,  and  one  justice  to  be  suf- 
ficient to  receive  the  complaint  and 
summon  the  parties  before  two  or 
more  justices.  53  Geo.  3,  c.  127. «.  6. 
—86. 

10.  The  btals.  7&8  W^.3,for  the  re. 
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covery  of  tithes  from  quakers  does 
not  oust  the  jurisdiction  of  the  Ec- 
clesiastical Court.  Manser  v.  Taylor^ 
1127. 

11.  Although  a  party  has  commenced 
proceedings  before  two  justices  un- 
der the  act,  he  may,  if  the  order 
has  not  been  made,  elect  to  proceed 
in  the  Ecclesiastical  Court.  Id* 
ibid. 


Rabbits. 


1.  No  tithe  is  due  for  rabbits  killed  for 
the  use  of  the  owner's  family.  Anon, 
427. 

2.  Nor  for  rabbits  by  the  common  law, 
but  only  by  the  custom  of  the  place. 
Id,  ibid.  Vid,  827.  840.  Vid.  Ni- 
cholas V.  Ellioily  1581. 
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1.  Tithes  are  ])ayable  of  rakings  where 
they  are  of  great  value,  or  are  left 
on  the  ground  covinously.  477. 

2.  But  where  they  are  of  little  value 
and  left  involuntarily,  it  is  other- 
wise. 477.     Vid,  562.  189. 


Recovcnj  of  Tithes. 

1.  The    offender,    in    subtracting    of 
tithes,  shall  be  convented  before  the 

ordinary.      27  H,  8.  c.20,  p.  21 

32H.8.  (;.7.44. 

2.  And  shall  be  bound  by  two  justices 
of  peace,  &c,  to  obey  his  sentence 
Id,  22,  44. 

3.  But  these  acts  shall  not  extend  to 
the  citizens  of  London.    Id.  22,  45. 

4.  And  every  person  shall  have  his  dc- 
.    mand  and  defence,  according  to  the 

laws  ecclesiastical.    Id,  ibid. 

5.  Where  -  either    party    appeals,   thtt 
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ordioary  «r  other  competent  jud^ 
■hall  adjudge  to  the  other  party  hu 
reaiotiable  costs  ie/bre  expended, 
and  shall,  by  compulsory  process 
and  censures  ecclesiastical,  compel 
the  appellant  to  par  them,  taking 
secuntT  from  the  otner  party  to  re- 
fund, if  the  appeal  shall  be  sustained. 


secunty  from  the  other  party  to  re- 

32H.8.C.7.V.3.— 44. 

6.  And  the  oflender  sh^l  be  bou&d  by 
two  justices  of  peace  to  obey  the 
ordinary's  summons.  32  H.8.  c7. 
*.  4.-44. 

7.  Every  person  shall  truly  and  justly, 
without  fraud  or  guile,  set  out  his 
predial  tithes  in  kind  as  they  rise 
and  happen,  as  hath  been  accustomed 
within  forty  years  before  the  making 
of  this  act.  2  and  3  Ed.  6.  c.  IS. 
—58.     Vide  Setting  out  oftitka. 

8.  And  no  person  shall  take  or  carry 
away  on^  such  tithes,  before  lie  hatn 
justly  divided  or  set  forth  for  the 
tithe  thereof,  the  tenth  part  of  the 
same ;  or  otherwise  agreed  with  the 
parson,  &c.  for  the  same,  under  pain 
of  forfeiture  of  treble  value  of  the 
tithes  so  taken  or  carried  away.  Id. 
ibid. 

9.  .\nd  at  all  times,  when  such  predial 
tithes  shall  be  due  and  at  the  tithing 
time,  the  person  to  whom  payable,  or 
his  deputy,  &c.  may  see  that  tbcy  be 
justly  set  forth  and  severed  from  the 
nine    parts,  and  quietly    take    and 

.  carry  them  away.  Id.  s.  2.  59.  fid. 
Setting  out  o/tuhes,  9. 

10.  And  if  any  person  carry  away  his 
corn  or  hay,  or  other  predial  tithes, 
before  the  tithe  be  set  forth,  or  wil- 
lingly withdraw  his  titlies,  or  prevent 
the  parson,  &c.  from  viewing  and 
taking  and  carrying  them  away,  by 
reason  whereof  such  tithes  shall  be 
lost,  impaired,  or  hurt,  the  offender 
shall  pay  the  double  value,  with 
costs  to  be  recovered  before  the 
ecclesiastical  judge.  Id.  ibid.  Vid. 
Setting  out  of  titket,  II,  12,13,  14, 
15.16. 

11.  Tithe  of  cattle  feeding  in  waste  or 
common  ground,  of  which  the  parish 
is  not  certainly  known,  shall  be  paid 
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to  the  parson,  Ac  of  llie  pariah,  Ac> 
where  the  owner  of  the  cattle  lives. 

24  3  £i6.  c.lS.  I.8.— 69.  Fife 
Tiiket,  15,  IS- 
IS. No  person  shall  be  conqielled  lo 
pay  any  tithes  for  any  manon,  &c. 
which,  by  the  laws  and  statotes  of 
the  realm,  or  by  any  prinlege  or 
prescription,  are  not  uiargeable  with 
such  tithes,  or  which  are  discharged 
by  any  compovtion  real.  Id.  i.  4. 
ibid. 

13.  Persons  exercising  roerchandiie, 
bargaining  and  selling,  &c.  who, 
within  forty  years  before  the  making 
of  the  act,  have  accnstoniably  usra 
to  pay  such  p^wxial  tithes,  (other 
than  common  labourers),  shall  yearly, 
at  or  before  the  feast  of  Easter,  pmr 
for  his  personal  tithes,  the  tento 
part  of  his  clear  gains,  his  charges 
and  expences,  according  to  hu  estate, 
condition  or  degree,  to  be  abated, 
allowed,    and  deducted.     Id.  $.  7. 

—eo. 

14.  And  where  handicrafHmen  have 
been  used  to  pay  their  tithes,  within 
these  forty  years,  the  same  costtHD 
shall  continue.     Id.  t.  8.  Md. 

15.  And  where  any  person  shall  refiiK 
to  pay  his  personal  dthes,  the  ordi- 
nary may  examine  him,  by  all  rea- 
eonable  means  other  than  his  corpo- 
ral oath  concerning  the  true  payment 
of  such  tithes.     Id.  t.  9.  ibid. 

16.  All  persons  who  by  the  laws  and 
customs  of  the  realm,  oi^fat  to  pay 
their  offermgs,  shall  pay  them  to 
the  parson,  &c.  where  they  dwell. 
7a.«.  10.— 60,  61. 

17.  This  act  shall  not  extend  to  parisfan 
on  the  sea-coast,  whose  ocinipation 
conusts  chiefly  in  fishing,  and  where 
the  tithes  have  been  usually  satisfied 
by  fish  ;  but  such  rwrishes  shall  p» 
their  tithes  accoroinz  to  the  Ivid- 
able  customs  used  within  forty  yesrs 
before  the  act.     Jd.  1. 1\. — 61> 

19.  This  act  shall  not  extend  to  the 
City  nf  London  and  Canierbury,  and 
the  suburbs,  nor  to  any  other  town 
where  tithes  have  been  used  to  be 
paid  by  the  houses.    Id,  s.  IS.  tM 


INDEX. 


2158 


Recovery  qfTUhe$. 

19.  An^  person  subtracting  or  witli- 
drawing  tithes,  obyentions,  Ac*  shall 
be  convented  and  sued  in  the  King's 
Ecclesiastical  Courts,  by  the  party 
from  whom  they  shall  be  subtracted 
or  withdrawn.  2  &  3  Ed.  6.  c.  1 3.— 61 . 

2^  And  the  parson,  &c.  shall  not  con- 
vent or  sue  such  withholder  of  tithes, 
&c.  before  any  other  judge  than 
ecclesiastical.     Id.  ibid.   ' 

21.  If  any  archbishop,  &c.  or  other 
judge  ecclesiastical  give  sentence  in 
causes  of  tithes,  &c.  and  no  appeal 
nor  prohibition  be  depending,  he 
may  excommunicate  the  party  con- 
demned and  disobeying.     Id.  tbid. 

22.  And  if  the  party  excommunicated, 
stand  out  for  forty  days  on  denunci- 
ation in  the  pari«i  church,  &c.  the 
judge  may  signify  the  same  to  the 
King  in  Cnancery,  and  require  pro- 
cess de  excommunicato  capiendo.  Id. 
62. 

23.  Provided  that  this  act  shall  not  ex- 
tend to  give  jurisdiction  to  any  judge 
ecclesiastical  in  any  matter,  &c.  re- 
pugnant to  the  statute  of  Westm.  2. 
c.  5.  the  statutes  of  articuli  Cleric 
circumspevte  abatis,  silva  coeduoy  the 
treatise  de  regia  prohibitioney  or  stat. 

1  Ed.^.  c.  10.,  nor  to  hold  plea  df 
any  matter,  of  which  the  King's 
Court  of  richt  oaeht  to  have  jims- 
diction.     Id.  s.  15. — 68. 

24.  And  the  custom  of  Wales  to  take 
tithes  of  marriage  goods  is  abolished* 

2  &  3  Ed.6.  c.  13.  s,  16—63. 

25.  An  ordinance  of  the  Lords  and 
Commons,  1644,  ffiving  jurisdiction 
in   matters  of  tithe   to  justices  of 

*  peace,  during  the  inefficacy  of  the^ 
Spiritual  Courts  with  an  appeal  to 
the  High  Court  of  Chancery.  65, 
66y  67. 

26.  All  persons  are  enjoined  to  set  out 
and  pay  their  small  tithes,  and  com- 
positions and  agreements  for  the 
same,  with  all  offerings,  &c.  to  the 
seyend  rectors,  &c.  to  whom  they 
are  due,  according  to  the  rights, 
eustoms,  and  prescriptions  com- 
monly used  within  the  respective 
parishes.    7  &  8  W.3.c.  10.— 75. 
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27.  Where  such  tithes,  Ac.  do  not 
amount  to  above  the  yearly  value 
of  40f .  from  any  person,  then,  if  he 
shall  subtract  or  withdraw,  or  any 
way  fail  in  the  true  payment  of  them 
by  the  spi^e  of  tii^enty  days  at  most, 
after  demand  thereof,  the  person  to 
whom  they  shall  be  due,  may  make 
his  complaint  in  writing  to  two  or 
more  justices  of  the  peace  for  the 
county,  &c.  neither  of  whom  shall 
be  the  patron  of  the  church  or 
chapel,  whence  the  tithes  arise,  nor 
any  way  interested  in  such  tithes,  &c. 
Id.  76. 

28.  The  justices  on  such  complaint 
shall  summon,  by  reasonable  warning 
under  their  hands  and  seals,  every 
person  against  whom  any  such  com- 
plaint shall  be  made:  and  afler  his 
appearance  or  defiiult,  the  summons 
being  .proved  on  oath  before  the 
justices,  they  shall  proceed  to  hear 
and  detenmne  the  complaint;  and 
shall  ujpon  prooft,  &c.  in  writing 
under  their  hands  and  seals,  adjudge 
the  case,  and  give  such  reasonable 
allowance  and  compensation  for  such 
tidies.  Sec.  as  they  shall  judge  to  be 
reasonable,  and  also  sucn  costs  and 
charges,  not  exceeding  lOf.  as  upon 
the  merits  of  the  cause  shall  appear 
just.    Id.  8.  2.  ibid, 

29.  And  if  any  person  shall  refuse  or 
neglect,  by  the  space  of  ten  days,  to 
pay  the  money  adjudged,  the  con- 
stables and  churchwardens  of  the 
parish,  or  one  of  them,  shall,  by  war- 
rant under  the  hands  and  seals  of 
the  justices,  distrain  his  soods  and 
chattels,  and  after  detaining  them, 
by  the  space  of  three  days,  in  case 
the  sum  adjudged,  with  reasonable 
charges  of  the  distress,  be  not  ten- 
dered or  paid  by  tlie  party,  shall 
make  public  sale  of  the  gooda  dis- 
trained, and  pay  to  the  party  com- 
plaining, the  sum  adjudged,  retain- 
ing to  themselves  such  reasonable 
charges  of  distress  as  the  justices 
shall  think  fit;  and  rendering  the 
overplus,  if  any,  to  the  owner. 
7  &  8  fT.  3.  c.  la  s.  3—76. 

SOi  And   the  justices  are    expressly 
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empowered  to  admiDiBter  oaths  to 
the  witnesses.     Id.  »,  4. — 77- 

31.  But  no  !iuch  comnlalnt  shall  be 
heard  and  deiermincilby  the  justices 
which  shall  not  be  made  within  two 
j'ears  ncKt  after  the  time  when  the 
tithes,  &c.  became  due.  Id.  s.  6- 
ibid. 

92,  All  appeal  is  given  to  the  next 
geuenti  (juarter  sessions,  and  on  the 
judguiciit  being  confirmed,  the  jus- 
tices are  to  give  reasonable  costs 
against  tlie  appellant,  to  be  levied 
by  distress ;  and  no  proceedings  or 
judgment  bad  by  virtue  of  this  act, 
ahul  be  removed  by  writ  of  certi- 
orari, unless  the  title  to  such  tithes, 
&c.  shall  be  in  question.  Id,  s.l, 
ibid. 

3S.  And  every  person  obtaining  judg- 
ment, or  against  whom  judgment 
shall  be  obtained  by  virtue  of  this 
act,  shall  procure  it  to  be  inrolled  at 
the  next  general  quarter  sessions  for 
the  county,  &c. :  and  the  clerk  of 
the  peace  is  required,  upon  tender 
thereof,  to  inroll  it,  the  fee  not  to 
exceed  U.     Id.  ».  9.-78. 

■il.  And  the  judgment  so  inrulled,  and 
satiNfaction  made  by  paying  ilic  8uni 
adjudged,  shall  he  a  good  bar 
against  the  rectors,  &c.  from  any 
other  remedy  for  such  small  tithes, 
&c.  for  which  such  judgment  was  ob- 
tained.    7  &  8  W.  3.  c.  10.  ».  9 78. 

35.  And  tlic  justices  may  give  costs 
not  exceedinE  IOj.  to  the  party  pro- 
secuted, if  they  shall  find  the  com-- 
plaint  to  be  false  and  vexatious,  to 
ue  levied  in  the  manner  before  de- 
scribed.    Id.s.  12 79. 

36.  Provided  that  any  clerk,  &c.  who 
shall  begin  any  suit  for  recovery  of 
small  tithes,  &c.  not  exceeding  the 
value  of  iOs ,  in  the  Exchequer  or  in 
any  of  the  Ecclesiastical  Courts,  shall 
have  no  benefit  of  this  act  for  the 
matter  for  which  he  shall  have  so 
sued.    Id.  t.  U.  ibid. 

37-  And  this  act  shall  not  extend  to 
the  city  of  London,  nor  to  any  other 
city  or  town  corporate,  where  such 
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tithes,  Sfc.  are  settled  by  an^  act  of 
parliament  in  that  case  particularly 
made.    Id.s.  5.— 77. 

38.  And  where  any  person  against 
whom  such  complaint  shall  be  made, 
shall,  before  the  justiceSjinsist  on  any 
prescription,  composition,  or  modmi 
decimandi,  agreement  or  title,  by 
which  he  ought  to  be  ireed  from  the 
payment  of  such  tithes,  &c.,  aod  de- 
liver the  same  to  the  justices  sub- 
scribed by  him,  and  shall  give  to  the 
party  complaining,  secority  to  the 
satisfaction  of  the  justices,  to  pay 
all  such  costs  and  damages,  as  upon 
a  trial  at  law  shall  be  given  against 
him,  in  case  such  prescription,  Ac. 
shall  not  upon  such  trial  be  allowed: 
then  the  justices  shall  forbear  to  give 
judgment  in  the  matter;  and  the 
complainant  may  prosecute  hie  com- 
plaint in  any  other  court,  where  be 
might  have  sued  before  the  making 
of  this  act.  Id.  s.  8^78.  Vide 
Quakers. 

39>  Justices  of  the  peace  mav  deter- 
mine complaints  respecting  ttihei,  S/c. 
not  exceeding  ten  pounds  in  amount 
from  one  person  subject  to  the  pro- 
visions and  remedies  of  7&8  W'. 3. 
c.  e.     53  Geo.  S.  c.  127.  *.  4.-86. 

40.  Actions  and  suits  for  tithes  limited 
to  six  years.     Id.  ».5. — (Am/. 

41 .  A  parishioner  who  has  compounded 
with  the  parson  one  year  for  his 
tithes,  and  has  not  determined  the 
composition,  cannot  set  up  as  a  de- 
fence to  on  action  for  the  next  com- 
position money  that  the  plaintiff  is 
Hmoniacui.  Broohbyv.  fValtt,  1743. 

43.  In  an  action  on  the  Stat.  2&S£^.5. 
c.  13.  for  not  setting  out  tithes,  held 
that  the  defendant  having  made  pay- 
ment-of  a  sum  of  money  into  court, 
he  could  not  object  to  the  plaintiff's 
title  to  the  tithes.  Broadhuril  *. 
Baldwin,  1810. 

43-  In  debt  for  subtraction  of  tithes 
under  2  &  3  Ed.6.  c.  13.,  the  plain* 
tiff,  though  he  allege  the  tithes  of 
the  article  to  have  been  granted, 
yielded,  and  paid,  &c.  forty  yean 
nextbefore  the  making  of  the  statute. 


INDEX. 


Recovery  of  Tithes.  \ 

need  not  prove  that  the  particular  . 
article  was  cultivated  there  at  | 
lliat  time,  but  it  lies  on  the  defend-  ' 
aiit  to  prove  that  it  waa  not,  Halle-  [ 
wcflv.  Trappff,  1639.  | 

■l-i.  Ill  an  action  on  tlie  stat.  2  &  3 
Ell.  a.  for  ihe  treble  value  of  the 
corn  omitted  to  be  Bet  out,  it  is 
enough  for  the  defendant  to  shew 
the  I'act  of  an  existence  of  a  custom 
in  the  parish  to  set  out  the  eleventh 
instead  of  the  tenth  mow,  for  the 
validity  as  well  ae  existence  of  such  a 
custom  is  properly  triable  in  this 
form  of  action.  Phillip!  <■■.  Daviee, 
16+3. 

45-  In  debt  on  tlie  statute,  the  plaintiff 
is  entitled  to  recover  upon  his  com- 
mon law  right,  unless  there  be  evi- 
ilcncc  of  some  certain  modut  or 
customary  payment,  in  lieu  of  the 
common  law  tithe.  DlundeU  and 
AtlterioH  v.  Mandiley,  1700. 

4«.  'ihe  Stat.  2  &  3  £d.  6.  is  remedial 
rather  than  penal.  Lord  SHtea  v. 
PowU,  1733. 

47.  Sfmhle,  a  leasee  and  farmer  ought 
not  lo  declare  us  owner  and  prn- 
prielor.      Slrvfiisv.  Aldridge,  1866. 

4^.  A  lessee  of  tithes  by  parol  of  cer- 
tain closes  which  the  rector  let  by 
auction  ill  several  lots  every  year, 
proves  a  sufficient  title  to  enable  hioi 
to  recover  on  stat.  2&SEd. 6.  c.  1 3. 
for  not  sCitiug  out  tithes,  if  he  proves 
that  he  received  payment  for  tithes 
in  a  former  year.  Ga«mrt  \.  fVellt. 
ISM. 

i/Q.  U'hcre  a  declaration  in  debt  for 
tithes  uader  2  &  5Ed.6.c.  13.  s.  1. 
omitted  to  state  that  the  tithes  had 
been  yielded  and  paid  within  forty 
years  next  before  the  passing  of  the 
act,  held  that  it  was  defective,  even 
after  verdict.  Buit  v.  Howard, 
'J030. 

50.  Where  a  person  who  had  been 
summoned  by  two  justice!  under  the 
7  &  8  Wm.  3.  c.  6.  f.  1.  appeared  be- 
fore them  and  was  ordered  to  pay 
the    tithes  demanded,    and  did  not 
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raise  any  question  of  modtu,  but 
afterwards  appealed  to  the  seuionst 
and  there  for  the  first  time  set  up  a 
mwlus,  and  tendered  evidence  to 
prove  it,  held  that  the  justices  at 
set^sions  might  in  the  exercise  of 
their  discretion  reject  the  evidence. 
HembU,  that  the  power  of  justices  to 
try  questions  of  tithe  under  7  4  8 
IV.  3.  c.  6.  is  taken  away  by  the 
eighth  section  of  that  act  where  a 
(|ueii|ion  of  modtts  is  raised-  Rex  v. 
Jrgh-ies,  2()65. 


Reciori/. 

L  room,  part  of  a  inaosion-house,  was 
fitted  up  as  a  chapel,  in  which  mar- 
riages and  baptisms  had  been  solem- 
nized by  the  plaintiff  and  his  pre- 
decessors ^ue  rectors.  This  tact, 
accompanied  by  documentary  evi- 
dence, but  unaccompanied  by  per- 
ception of  tithes,  considered  evi- 
dence that  Ihe  benefice  was  an 
ecclesiastical  rectory,  and  under  the 
circumstances  that  the  plaintiff,  as 
rector,  was  entitled  to  the  tithes  of 
the  parish,  though  the  patron,  the 
del'endant,  had  previously  received 
them,  and  that  the  patron  was,  as  to 
part,  merely  a  portionist; — referred  to 
the  deputy -remembrancer  to  enquire 
and  report  the  quantum  of  interest 
of  cuch,  and  a  commission  lefused. 
Boullon  V.  Richards,  1907. 


Saffron. 

Is  a  small  tithe.  Btdingfield  v.  Peak,  166. 

Saini  Dunslan's  in  the  West. 

The  rectory  and  vicarage  of  St.  Dun- 
ttan'i  in  the  West  united,  and  a  cer- 
tain annual  payment  charged  on 
houses,  &c.  in  lieu  of  tithes  secured 
to  the  rector.     1  Gto.\.  c.59— 86. 


2161 


INDEX. 


Sale  q/'  TUhes. 

The  occtupier/  in  order  to  discharge 
himself  of  tithes  by  selling  the  grow- 
ing crop,  and  so  charge  the  pur- 
chaser, must  sive  the  parson  notice 
who  the  purchaser  is.  Nightingale 
Y.  Osbaideskm,  783. 

Scire  Tacias. 

No  scire  facias  shall  be  awarded  asainst 
a  clerk  for  tithes,  saving  the  lung  s 
right.     1 8  Ed.  3.  st.  3.  c.  7.— 3. 

Sequestration. 

A  sequestration  for  setting  out  of  tithes 
was  never  granted — 155^  156. 

Setting  out  of  TitJies. 

Vid.  Recovery  of  Tithes,  7>  8, 

9,10. 

1.  Com  is  not  to  be  removed  from  the 
place  which  produces  it,  before  the 
tithe  is  set  out,  though  such  removal 
be  made  without  fraud.  Thomas  v. 
RcejSf  796. 

2*  And  setting  out  of  tithes  cannot  be 
dispensed  with,  even  though  the  un- 
certainty of  the  weather  prevent  the 
com  from  being  put  into  the  shocks 
at  all.     Franidyn  v.  Goochy  1441. 

3.  If  a  tenant  cut  down  corn,  and  be- 
fore carrying  it  off  his  term  expire, 
yet  he  must  set  out  the  tithes.  Kip- 
ping v.  Svoayn^  258. 

4f.  The  tithe  of  corn  may  be  set  out, 
notwithstanding  the  whole  field  be 
not  cut.  Erskine  v.  Ruffle  and 
Brewster,  961.  965.  Vi<L  HaUv. 
Machety  1460. 

5.  Though  predial  tithes  have  in  fact 
been  set  out,  yet,  if  afterwards  car- 
ried away  by  the  occupier,  such 
setting  out  is  fraudulent  within  the 
statute 2&»Ed. 6.  Thomas  v. Reesy 
796. 

6.  If  a  man  buy  of  the  parson  com 
standing,  without  special  discharge 
of  tithes,  and  afterwards  cut  down 
the  com,  yet  he  shall  pay  tithes ;  and 
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if  he  do  not  set  them  outy  shall  be 
sobject  to  an  action  for  the  treble 
value.  Moyle  v.  Ewer,  276. 

7.  A  custom  to  set  out  tithes,  without 
view  of  the  parson,  is  bad.  Wilson 
V.  Bishop  of  Carlisle,  279. 

8.  The  parson  cannot  set  out  the  tithe 
himself,  without  the  consent  of  the 
owner.    Anon.  562. 

9.  A  custom  for  the  parishioners  to 
give  notice  of  setting  out  Uthes,  ^  or 
Uiat  there  is  some  other  custom  of 
the  like  nature,"  was  held  bad,  and 
the  bill  dismissed  with  costs.  Beaver 
V.  Spratleyy  739. 

10.  It  is  not  necessary  by  the  common 
law  to  give  notice  of  the  setting  out 
of  tithes.  Galey.Ewery  1579 — Vid. 
Recovery  of  tithes^— 9. 

11.  Where  by  custom,  notice  of  tithing 
is  to  be  given»  an  hour's  notice  is 
not  sufficient.  Termant  v.  Stubbingf 
1438. 

12.  When  tithes  are  set  oat,  the  parson 
may  enter  and  take  them  away  within 
a  convenient  time,  which  conveni- 
ency  is  triable  by  a  jury.     Mount- 
ford  V.  Sidleyy  424,  425. 

13.  And  in  an  action  brought  by  him 
for  trespass  in  taking  away  the  tithes, 
where  the  tenant  iustifies  for  damage 
fesant,  it  is  sufficient  in  the  replica- 
tion to  say,  that  ^  long  before  and  at 
the  time  of  committing, the  trespass 
he  was  parson ;"  for  it  shall  from  this 
allegation  be  implied  that  he  was 
parson  at  the  time  of  the  severance. 
Id.  ibid,  et  427. 

14.  If  the  occupier,  after  setting  out 
the  tithes,  take  liwav  his  own  nine 
parts,  and  let  his  cattle  into  the  field, 
by  which  the  tithe  is  destroyed,  this 
is  a  fraudulent  severance.  Ckdev. 
Ewer,  1579. 

15*  Though  the  proprietor  of  tithes 
leave  them  on  the  land  more  than  a 
reasonable  time  after  they  are  set 
out,  and  after  he  has  notice  thereof, 
the  owner  of  die  land  cannot  justify 
in  trespass  turning  in  his  cattle  upon 
the  land  to  depasture  it  in  die  usual 
course  of  husoandry,  whereby  the 
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csttle  oonsumeA  the  tithes ;  but  his 
remedj  is  either  by  distress  or  by 
action.     mUiams  v.  Ladner,  1Q06. 

16.  The  parson  is  intitled  to  use  the 
same  road  to  carry  ofT  his  tithes, 
which  the  occupier  uses ;  but  he  is 
not  intitled  to  the  use  of  a  private 
road  over  another  man's  grounds, 
which  was  made  while  the  lands  were 
in  the  occupation  of  the  person  from 
whom  he  claims  tithes,  but  who  has 
ceased  to  occupy  them.  Bomoarth 
V.  Limbrick,  1 101 . 1 109.  Vide  Bur- 
MtU  Y.Jenkins,  1792*—  Cobb  v.  Selby, 
1644. 

17.  The  parson  is  not  obliged  to  unload 
his  waggon  of  the  tithes  he  may 
have  collected  of  one  of  his  parish- 
oners,  before  he  drive  it  into  the 
grounds  of  another.  LaieY.Brutony 
775. 

18.  An  action  of  debt  lies  in  the  courts 
of  common  law  on  the  stat.  2  E,  6. 
for  the  treble  value  for  not  setting 
outof  tithes.  Beadier.  Shermany206. 

19.  And  notguiUyy  as  well  as  nU  debety 
is  a  good  plea  to  such  action.  Wort' 
le^Y.  Herpinghaniy  216. 

20.  But  the  jury  cannot  give  other  da- 
mages than  the  treble  value.  Datf 
V.  Peckoell,  221. 

21.  Nor  costs.     Id.  ibid. 

22.  A  farmer  of  tithes  may  have  the 
action  by  the  equity  of  the  statute. 
Id.  ibid. 

23.  And  two  farmers  may  join  in  the 
action.     Id.  ibid. 

24.  And  an  agreement  with  one  farmer 
shall  bind  his  companion.  Id.  ibid, 

25.  And  if  a  person  farm  the  tithes  of 
the  rectory,  and  the  tithes  of  the 
vicarage,  he  may  bring  one  action 
for  the  treble  value  of  both.  Cham- 
pemon  v.  Hillj  225. 

26.  An  executor  may  bring  debt  on 
Stat.  2&ii  Ed' 6.  for  not  setting 
forth  tithes  due  to  his  testator.  Mr. 
Justice  Moretons  Case,  1578. 

S7«  If  A.  execute  a  lease  of  tithes  to 
B.  on  a  day  subaeqiient  to  their  se- 
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verance,  but  previous  to  their  being 
carried  away  by  the  landholder,  B. 
cannot  maintain  an  action  on  the 
2&  SEd.  6.  c.  13.  as  the  right  to  the 
tithe  vested  in  A.  immemately  on 
severance.  Wybum  v.  Tuck,&c.  1517. 

28.  The  action  for  not  setting  forth  of 
tithes  on  the  stat.  2&3  Ed.  6.,  does 
not  lie  but  for  predial  tithes.  Norton 
V.  Clarke,  428. 

29.  Whether  if  one  only  of  two  joint 
tenants  execute  an  assignment  of  a 
lease  of  tithes,  the  person  claiming 
under  that  lease  can  support  an  ac- 
tion for  not  setting  them  out  ?  Qk. 
IVyburd  v.  Tuck,  1517. 

30.  In  a|i  action  for  not  setting  out  of 
tithes,  it  is  not  necessary  to  state  die 
value  of  erery  particular  kind  of  erain 
carried  away.  Saunders  v.  Sandfbrd, 
298.    Dickinson  y.  Reade,  SS9. 

31.  In  a  declaration  on  the  stat.  2&3 
Ed.  6.  the  plaintiff  need  not  shew 
how  intitled,  though  he  claim  tithes  of 
lands  in  another  parish ;  at  least  this 
is  well  enough  after  verdict.  PhUUps 
y.  KeUle,  513. 

32.  In  an  action  for  not  setting  forth 
tithes,  though  the  declaration  be 
upon  a  lease  of  tithes  for  six  years, 
if^  the  lessor  live  so  lone,  aad  coit- 
tinue  parson,  and  thougn  the  latter 
words  be  not  in  the  lease  itself,  this 
is  good.     Wheeler  v.  Heydon,  258. 

33.  Where  a  declaration  on  the  statute 
2&3£df.  6.  c.  13.  only  stated  that 
tithes  had  beto  yielded  and  paid  40 
years  before  the  statute,  and  there 
was  no  evidence  of  their  having  been 
paid  at  all ;  it  was  holden  that  the 
plaintiff  could  not  recover.  Lord 
Mansfield  v.  Clarke,  949. 

34.  There  is  no  colour  to  change  the 
words  of  the  act  from  40  yean  be- 
fore the  passing  of  it,  to  40  years 
before  the  bringing  of  the  action. 
Lord  Mansfield  v.  Clarke,  980,  in 
notis.— Vide  Butt  v.  Hotoard,  2090. 

S5*  Notice  to  take  away  tithes  severed 
not  necessary  et  common  law.  Hetoke 
V.  White,  714. 

S6.  Notice  to  remove  tithes  whereon 
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to  ibund  an  action,  good,  though  the 
articles  had  become  rotten.  Kemp 
V.  FtUtoood,  1649. 

37.  Notice  of  setting  out  tithes  be- 
tween Sept.  11th  and  16th  being 
given,  a  notice  on  the  17th  to  the 
parson  to  take  away  all  the  tithes 
within  two  days  is  good  whereon  to 
found  an  action.     Id,  ibid. 

3S.  The  common  law  mode  of  tithing 
hay  is  in  the  coci^s,  into  which  the 
grass  is  first  collected  after  cutting 
and  tedding.  Hallexoell  v.  Trappesy 
1734. 

39.  A  rector  held  not  to  have  been 
'*  stopped  or  let,'*  in  the  sense  of 
8tat.2&3£(/.6.  c.  13.,  when  a  gap 
had  been  stopped  up,  another 
being  lefl  open  through  a  fallow  field 
nearest  to  tne  residence  of  the  rector, 
and  used  by  the  farmer  himself.  Duv' 
neU  V.  Jenkins^  1792. 

40.  When  tithes  are  set  out,  if  a  stranger 
take  them  away,  action  does  not  lie 
in  the  spiritual  court,  but  in  the 
temporal.     Anon,^\. 

41.  A  parson  is  not  entitled  to  carry 
his  tithes  home  by  every  road  which 
the  farmer  uses  for  the  occupation 
of  his  farm.  Semb,  that  he  may  only 
use  such  road  as  the  farniei^  does 
for  the  occupation  of  the  close  in 
which  the  titlies  grew.  Cobb  v.  Selby^  I 
1644. 

42.  A  farmer  acting  bona  fide  is  not 
obliged  to  tithe  the  whole  of  a  field 
which  lies  in  one  parish,  before  he 
proceeds  to  tithe  any  part  of  the 
same  field  lying  in  another.  Leathes 
V,  Levinsojiy  1652. 

43.  Wlieat  and  oats  are  of  conmion 
right  tithable  in  the  sheaf;  and 
held,  tliat  where  the  farmer  put  all 
the  sheaves  into  large  shocks,  or 
riders,  with  two  covering  sheaves 
placed  roofwise,  from  which  shocks 
the  tenth  sheaves  were  afterwards 
drawn,  without  taking  the  rest  of 
the  shock  to  pieces ;  and  rest  of  the 
vfheat  shocks  were  removed  from 
the  ground  in  two  hours,  and  the 
oat  snocks  in  -half  an  hour  after- 


wards, that  tills  was  not  good  ttthiiig, 
for  the  parson  had  not  a  reasonable 
opportunity  of  comparing  the  tenth 
with  the  oUier  nine  parts.  Shallcrau 
V.  TouJe,  1689 ;  and  see  HalleweH 
V.  Trappes,  1734. 

44.  Action  on  the  caae  will  not  lie 
against  the  parson  for  not  taking 
away  tithes,  unless  they  have  been 
properly  set  out;  therefore  not  main- 
tainable for  not  taking  away  tithes 
of  hay  set  out  in  the  swathe.  Mi^es 
V.  WUlett,  1525. 


Silvfl  Qpdua,  vid.  pa.  9,  10.  12. 
vid.  Wood  and  Underwood. 

• 

1 .  One  consultation  shall  be  sufficient 
in  the  case  of  a  suit  in  the  Ecclesi- 
astical Court  for  tithes  of  Silva  Ca- 
duM^  50  Ed.  3.  Hot.  Pari.  No.  141, 
A.  D.  1376.  5,  6. 

2.  Consultation  granted  of  Silva  Cig- 
dunj  notwithstanding  it  be  not  re- 
newed annually.  7  R.  2.  A*  D. 
1384.  9. 

3.  An  action  on  the  case  does  not  lie 
for  suing  in  the  Spiritual  Court  for 
tithes  of  Silva  Ccedua.  fVaterhouse 
V.  Baxjcde,  1 33.  227 —  Vid.  Spiritual 
Court,  18. 

4.  The  lessee  of  uncut  loppings  and 
toppings  of  oak,  ush,  and  elm  is  not 
liable  to  pay  tithes  for  them.  Tasweil 
V.  Athilly  537. 


Spiritual  CoiirL 

1.  Ecclesiastical  Judges  shall  not  be 
vexed  for  suits  for  tithes  in  a  Spiri- 
tual Court.     1  R.  2.  c.  1 3.  7. 

2.  Tithes  may  be  lawfully  sued  for  in 
the  Spiritual  Court.  Gilbert  Parbben 
V.  William  de  Brauncell,  A.  D.  1274. 
106. 

3.  And  the  judge  of  appeal  shall  ad- 
judge costs  to  the  successful  party 
m  every  appeal  made  in  any  suit  or 
cause  of  subtraction  or  detention  of 
tithes,  &c.     Id.  ibid. 
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4.  Tithes  severed  from  the  nine  parts 
may  be  sued  for  in  Court  Christian. 
Biackwelts  Case,  943—220. 

5.  The  Spiritual  Court  has  cognizance 
of  a  refusal  to  set  out  tithes.  Gale 
V.  jEtotfr,  1579. 

6.  A  modus  may  be  sued  for  in  the 
Spiritual  Court,  as  well  as  the  tithes 
in  kind.  Scot  v.  WaU,  4-31. — Rother- 
ham  V.  Fanshaxjo,  809. 

7.  And  the  defendant  may  plead  a  mo- 
dus there  ;  and,  if  admitted,  the  Spi- 
ritual Court  may  proceed  upon  it ; 
but  if  denied,  it  cannot  proceed, 
propter  triationis  defectum*  Per  Lord 
Hardtoickcy  809. 

8.  The  right  of  tithes  said  to  be  a  ques- 
tion of  mere  ecclesiastical  cogniz- 
ance, though  one  of  the  parties 
should  happen  to  be  a  lay  servant  of 
the  parson  who  claims  them.  Year 
Book,  11.  a.  pi.  7.  1566. 

9.  Where  the  right  to  tithes  in  kind  is 
admitted,  and  a  question  arises  be- 
tween the  rector  and  vicar  to  whom 
payable,  such  question  is  triable  in 
the  Spiritual  C'ourt.  Cheesman  v. 
Hohy,  862. 

10.  A  disturbance  in  the  road  for  the 
carriage  of  tithes,  is  a  question  of 
ecclesiastical  conusance.  HaUey  v. 
Halsey,  468. 

11.  Though  tithes  be  in  fact  set  out, 
yet  if  the  parishioner  refuse  to  let 
the  parson  come  for  them  by  the 
usual  way,  he  may  sue  for  them  in 
the  Spiritual  Court.     Anon.  1572. 

12.  Where  the  original  matter  belongs 
to  the  jurisdiction  of  the  Spiritual 
Court,  the  detennination  of  every 
thing  that  depends  on  it,  belongs 
to  the  same  court,  though  triable 
by  common  law,  Robertss  Case, 
233. 

1 3.  Covin  to  cheat  the  parson  of  his 
tithes  is  not  cognizable  in  the  Spi- 
ritual Court,  but  at  common  law. 
Stebs  V.  Goodlock,  158. 

1 4.  Afler  tithes  have  been  set  forth, 
the  owner  of  the  land  detains  them, 
whether  a  suit  lies  in  the  Spiritual 
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Court.     Quere,  Leigh  v.  Wood,  205. 
It  seems  it  may,  ihid.  in  notis. 

15.  But,  if  a  stranger  take  them  after 
they  are  set  forth,  the  remedy  is  only 
at  common  law.  Leigh  v.  Wood,  206. 

16.  A  temporal  man  may  not  have  a  suit 
in  Court  Christian  for  tithes ;  but  he 
who  takes  a  lease  of  tithes  may  have 
his  remedy  at  common  law,  for  kis 
tithes  taken  away.  Alden  v.  Tothill, 
448. 

17.  The  Spiritual  Court  has  no  juris- 
diction on  the  question,  whether  a 
church  be  impropriate  or  not.  Oweft 
v.  All  Saints,  278. 

18.  An  action  on  the  case  does  not  lie' 
for  suing  in  Court  Christian  for 
titties  of  Silva  Cipdua.  Waterhousev, 
Batode,  22^7,     Vide  Silva  Cadua,  3. 

19.  Pending  a  suit  in  prohibition  upon 
suggestion  of  a  modus,  there  can  be 

'  no  suit  in  the  Spiritual  Court  for 
tithes  subsequently  accrued.  Linge 
V.  Gunter,  373. 

20.  Where  a  modus  was  pleaded  to  a 
libel  in  the  Spiritual  Court  for  tithes, 
the  Court  of  Exchequer  granted  an  in- 
junction to  the  Spiritual.  Sir  Edtvard 
Blacket  V.  Dr,  Finney,  661. 

21 .  W^hcther  a  commitment  of  a  de- 
fendant to  a  suit  in  the  Ecclesiastical 
C^furt,  by  two  justices  of  peace,  on 
the  certificate  of  the  ecclesiastical 
judge  of  his  contumacy  in  not  ap- 
pearing, be  good  under  the  statute, 
27  //.  8.  c.  20.  Q«.  Rex  v.  James 
Owen,  939. 

Stubble. 

1.  Tithe  is  not  payable  of  stubble  after 
the  corn  is  cut.     Andrexvs  v.  Lane, 
477 — Franklyn  v.  The  Master,  Sfc^  of 
St.  Cross,  629. 

2.  Though  mowed  and  used. as  fodder 
or  manure.  Tennant  v.  Stubbing,  1438. 


Tares. 


Tares  caf,  green  and  gtren  to  osltle, 
or  cut  green  and  harvested  and  niade 
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into  wmier  fodder  in  the  nature  of 
havy  are  titfaabk^  and  are  a  great 
tithe.  Steers  y.Bra$sierf74i2.  Hoagtim 
r.  Smiikj  743,  in  natis. 


Teazels. 

Teasels  are  small  tithes,  and  belong 
to  the  vicar.  Hunt  v.  Codrington^ 
504. 

Terrier. 

1.  For  the  description  of  a  terrier,  Vid. 
1406,  in  the  notes, 

%  A  terrier,  although  not  signed  by 
the  impropriate  rector,  nor  by  any 
person  for  him,  is  evidence  against 
nim  as  to  tithes  claimed  by  him  in 
the  parish     Potts  v.  Durante  1454. 


Tithes. 

1.  Are  payable  of  common  right  de 
omnibus  renovantibus  et  crescentibus. 
Per  Richardson  Vhief  Justice^  477. 

i.  And  where  the  increase  is  twice  or 
oflener  in  a  vear,  tithe  is  as  oflen 
payable  as  of  pigeons,  hens,  &c.  lb. 

S.  And  where  there  are  two  gatherings, 
as  of  fruit,  peas,  &c.  tithes  are  twice 
payable.  Andrews  v.Lane,  477,  478. 

4.  So,  when  there  is  a  crop  of  peas, 
and  then  a  crop  of  carrots  in  the 
same  year,  tithes  are  payable  for 
both.     Ibid.  Vid.  Turnips. 

5.  A  predial  (ithe  is  explained  to  be 
that  which  is  perceived  of  the  ground 
and  gathered  from  a  place  certain,  in 
some  one  or  other  known,  certain, 
and  limited  parish.  Johnson  v.  Dait- 
dridge,  SSe.-^Norton  v.  Clarke,  480. 

6.  Flredial  tithes  are  those  which  arise 
immediately  from  tlie  soil ;  mixed 
are  those  which  arise  mediately 
through  the  increase  of  animals. 
Per  Macdonaldf  C.  B.  Scarr  v. 
Triniti^  College,  1445. , 

'K^JjLad  a  Mfioaal  tithe  aeems  tir  be 
that  which  comes  from  the  labour  of 
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mam    Per  MmedmiM,  C.  B.    Searr 
Y.  Trimty  Cdiegey  1445. 

8.  Mixt  tithes  are  of  those  things 
whidi  receive  their  aliment  and  nu- 
trimeBt  from  the  earth  and  the  fruits 
of  it,  though  they  do  not  themselves 
proceed  nom  the  earth,  as  wool, 
Iambi  c»lveSy  Sec  Norton  v.  Clarke, 
480. 

9.  A  great  tithe  is  magmis  ecdesiit 
provenhUf  and  a  small  tithe  Uparvus 
ecdcsia  provctUus.    Id.  429- 

10.  And  in  some  places  they  may  be 
a  ffreat  tithe  which  in  others  is  cod- 
aidered  as  a  small  one.  The  tithe  of 
grapes  in  France  was  considered  as 
a  great  tithe ;  but  in  England  it  is  a 
smaUooe.  Id.  ^99.  FMfe778»  which 
aeems  contra. 

11.  Whether  a  tithe  be  great  or  small 
is  to  be  determined  br  the  nature  of 
it,  and  not  by  its  locahty  or  the  mode 
of  culture.    Sims  v.  Bennett^  876. 

\%  Before  the  council  of  Lateran  every 
man  might  pay  his  tithes  to  what 
parson  he  wouM.  Sir  Edward  Cokes 
Case,  875.  —  Slade  v.  Drake,  388. 

18.  Occupiers  of  manors,  &c.  belong- 
ing to  aliens,  enjoined  to  pay  their 
tithes  to  the  parsons  or  vicars  of  the 
parish.    5  n.  4.  c.  1 1.  14. 

14.  Tithes  shall  be  paid  according  to 
the  custom  of  the  parish  where  due. 
27//.  8.  c.20,21 — 82  H.%.  c.7-— 44. 

15.  Where  it  is  not  known  in  what 
parish  lands  lie,  the  tithes  shall  be 
paid  to  the  parson  of  the  parish  to 
whom  they  nave  been  paid  time  im- 
memorial.    Anon.  156. 

16.  But  where  there  is  no  immemorial 
custom  they  shall  be  paid  to  the 
parson  of  the  parish  where  the  owner 
of  the  land  lives.  Ibid.  Vid.  Reco- 
very of  Tithes,  11. 

17.  A  tortious  occii|Her  of  lands  shall 
pay  tithes  of  ttiem.  BaMm  v. 
Wr^ht,  470. 

18.  The  vendee  of  gfaasbelbae  it  iaoit 
musi  pi^^  tketitfad'and  not  4ln  ^ittdor. 
Lochn  V.  Davenport,  472      '^  * 


yiofi 
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19.  So  ia  the  cms  of  com  sold  before 
Mvertnce.     Grant  v.  Ball,  516. 

20.  But  if  sold  after  severance  the 
vendor  shkll  pay  the  tithe.  IbkL— 
Fid.  Nurtery  Plamts.—  Vid.  Tametl 
T.  AthUl,  637. 

21.  "Hthe  ouglit  to  be  paid  as  soon  a« 
the  tenth  part  can  be  severed  from  ■ 
the  nine,  if  there  be  no  custom  to  ' 
thecontrsiT;  as  for  gdtd  snd  hay, 
as  sooa  as  it  is  made  into  shocks  or 
coclis.     Anon.  562. 

22.  Wheat  is  bv  the  common  lav  tithe- 
able  in  the  sneaf.  Eritine  v.  RuMe 
and  Bretaiter,966. — Maittellv.  Paine, 
l50i.—ShallcrouY.  Tonle,  1698.— 
For  the  maimer  <^  titbine  the  several 
titheable  subjects,  vide  me  retpeetive 

me*. 

23.  Barley  and  oats  are  titheable  in 
cocks  and  not  in  the  swarth.  Ertkine 
V.  Rifffie  and  Brewster,  967. 

24.  A  custom  of  tithing  com  by  throW' 
ing  nine  sheaves  into  the  owner's 
cart,  and  leaving  the  tenth  for  the 
parson,  without  previously  setting 
out  the  tenth,  is  bod.  Boughton  v. 
rVright,  658. 

25.  A  custom  of  tithing  by  throwing 
aside  every  tenth  sheaf,  as  the  corn 
is  about  to  be  carried  away,  is  bad. 
TenniuU  v.  Stuhbtng,  1438. 

26.  Tithes  must  be  set  out,  so  that  the 
rector  may  compare  them  with  the 
other  parts.     Id.  ibid. 

27.  Where  there  are  above,  or  under 
ten  calves,  lambs,  piga,  &c.  the  tithe 
of  the  odd  number  shall  be  paid  ac- 
GoidiDg  to  the  value,  and  not  be  car- 
ried over  to  tbe  next  year.  Egerton 
v.  SiiU,G6l. 

28.  Payment  of  titlies  for  one  thing 
cannot  be  a  discharge  of  them  for 
another.  Grysman  v.  Leaies,  165. — 
Shermgkm  v.Fleeiviood,  475.-169. 
rirf.  i&oAtf,  7.  8,  9,  10,  II.-  12. 

29>  FiirchaiiAg  bulls  to  be  discharged 
ef  titbmi  dMtertd  to  b«  ubject  to 
Vot.  IV. 
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the  penahie*  of  the  statute  of  provi- 
sor».    2H.t.e.*.—U. 

90.  The  same  provisions  enforced.  Rol. 
Parn&SH.i.  No.nS.—  lS. 

M.  The  defendant  tendered  five  pounds 
to  the  plaintiff,  desiring  him  to  take 
his  tithes  thereout,  "nie  court  de- 
dared  this  to  be  no  good  tender. 
Droit  V.  Brooking,  594.—  Vid.  Rum- 
n<y  V.  Willii,  775. 

S2.  Where  the  defendant  insists  on  a 
tender,  and  the  plaintiff  on  the  hear- 
ing is  not  able  to  surcharge  his  bill, 
except  as  to  the  sum  tendered,  will 
be  dismissed  with  costs.  Hawkins  v. 
Harkness,  868. 

33.  But  where  the  sum  due  exceeds 
the  sum  tendered,  costs  ought  to  be 
paid  by  the  defendant.  Worrall  v. 
NichoUt,  1302. 

34.  Where  the  plaintiff  submitted  to  a 
demurrer,  and  then  amended  his  bill, 
but  before  the  amendment,  tbe  de- 
fendant tendered  the  tithes :  the 
Court  decreed  the  money  tendered, 
but  made  the  plaintiff  pay  the  costs 
of  suit.  Henning  v.  fViUti,  899.— 
Vid.  Cottt,  12,  13,  14,  15,  16,  17- 

35.  By  tbe  several  statutes  of  dissolu- 
tion, tithes  in  the  hands  of  laymen 
are  declared  to  be  temporal  inherit- 
ances and  lay  fees;  and  they  have 
also  the  like  remedy  in  the  temporal 
courts,  and  may  sue  for  them  in  liko 
manner  as  for  lands,  tenements,  and 
other  here dltanicnts  ;  and  tithes  have 
at  this  day  all  other  incidents  be- 
longing to  tuniporal  inheritances. 
Crayhdrne  v.  Taulor,  650. —  Vid. 
Leatei,  Sfc.  g^  Tithes  per  toium. 

36.  "HtlieB  were  granted  by  the  crown 
with  other  possession^  of  an  abbey, 
and  Ihe  grant  stated  the  preniises  to 
be  of  a  certain  value,  as  mentioned 
in  a  particular,  btit  that  particular 
did  not  include  the  value  of  the 
tiliies !  nevertheless  they  were  held 
to  have  passed.  Didrenton  v.  Beade, 
iS9.        ■ 

VT-  The    panon   by  deed    indented, 

le«N«  bia  Kle)f«,  with  the  profit!  mi 
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Tithes. 

advaDtaffes  thereto  belongiag» .  ren- 
dering nve  pounds  for  all  exactions 
and  oemands ;  the  tithes  do  not  pass 
by  such  general  words.  Perkins  ▼• 
Hindey  U9,  in  natis,  \e\. 

58.  Tiihes  are  not  separated  from  the 
.  rectory  by  a  lease  for  years  of  them. 

Dickenson  v.  Reade^  859. 

59.  lathes  are  not  demisable  bv  copy 
of  court  roU,  for  they  cannot  be  par- 
cel, of  a  manor.  Sands  v.  DrurVf 
1569. 

M)<  Ejectment  for  tithes  must  shetr  a 
'  demise  by  deed.  Swodling  ▼.  Piersy 
.  401. 

Turkies. 

Turkies  are  dtheable;  but  if  tithes  be 
paid  of  the  eggs  none  shall  be  paid 
for  the  chickens.  Carieton  v.  Brtghi^ 
wUy  676.—  Vid.  Modut  and  1\2. 


Turnips. 

i.  Tithe  of  turnips  is  payable,  though 
'they  be  raised  on  lands  idiich  in  the 
-^same  year  yielded  tithe  of  com. 
Bardley  v.  TimSf  540,  and  are  not 
exempt  from  tithes  on  the  ground  of 
home  consumption.  JVittuanson  v. 
Lord  Lomdale,  1858. 

2.  iSo  for  a  second  crop  of  turnips, 
though  pretended  to  be  sown  for 
meliorating  the  ground  against  the 
next  year's  crop.     Hall  v.  FiltZy  606. 

3.  And  tithes  shall  be  paid  for  turnips 
drawn  from  the  ghmnd  and  ^iven  to 
milch  cows,  .though  in  the  parish  in 
which  the  turnips  grew,  and  the  cows 
were  milked.  Humphreys  v.  Stopker, 
598. 

4w  So  for  agistment  of  sheep  on  t  urmps, 
Id.  Md.  Though  the  sheep  jmd 
tithes  of  wool  to  the  full  numoer. 
Coleman  v.  Barker^  665. 

5.  Where  lanjl  is  sown  with  turnips 
after  the  corn  is  cleared,  and  md 
with  sheep  and  .luirren  cattle,  *tithe 


Thimips. 

::iihall  be  paid  for  mich  turnips.   Smn- 
Jkn  V.  Dttr5y,.7ii.— .  Fid.  Jgumenty 
17.19. 

6.  ^d  the  tithe  is    payable  hj  the 
.  owrier  or  occupier  of  tbe. tana,  and 

notbytheownerof  the  heists.    Kr- 
shdio  V.  blesf  859. 

7.  Tithe  of  turnips  must  bcviet  out  in 
heaps,  where  the  quantity  is  tuiicient 
to  admit  iu  Beaumont  yt.ShUcUi^^ 

8.  A  modus  for  tunipi  is  bad.  Lmfng 
▼.  Yarboroughf  1843. 


Treble  Value. 

In  a  bill  for  Oie  single  Takie  of  tithes,  it 
is  not  necessary  estpressfo  to  waive  the 
treble  vsiine.    JVooUY.Walley,i8S$. 


Venison. 


Alleged  grant  of  the  tithe  of  sll  the 
venison  taken  in  a  forest.     1 16. 


Verdict. 

A  verdict  and  decree  for  tithes  m  die 
Court  of  Chancery  allowed  as  a  plea 
to  a  bill  in  the  Exchequer.  Qinlter 
v.  Lofsmdesy  674. 


Viearuge. 

1.  Where  a  vicarUge  hath  ione  €eati<- 
nued  an  endowment  shall  be  pre- 
sumed, though  no  instrument  or 
direct  proof  of  an  endowment  can 
be  shewn.  Grymes  ei  al  v.  Smitht 
158. 

2.  The  extent  of  an  ^^^endowment  is  s 
matter  triable  in  the  Spiritual -Court. 

Anon.^i86. 
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3.  Aaajppropctation  made  before  the 
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Vicarage. 

'  «l«  1.  4.2-  The  vicarage  might 
hftve  been  dissolved,  and  reUniteifto 
the  panonMe.  Ward  V.  BrUtem, 
S30.  S5d.     Vid.  Appropriation. 

;4«»  .A  diasoluljon  of  a  vicarage  in  repu- 
latioD  in  tha  hands  of  a  prior  And 
convent,  and  so  coming  to  the  hands 
of  the  King,  vested  in  him  by  the 
St  SI  H.  S.  e.  IS.      Ward  v.  BriHon, 

•    SSOi95S. 

5.  A  vicarage  being  legally  dissolvied, 
:.  the  lands  and  tithes  with  which  it 

was  endowed*  revert  to  the  person 
from  whom  they  were  originally 
taken.     Id.  ibid. 

6.  Payment  of  vicarial  tithes,  or  a  com- 
position for  the  same  for  near  100 
years  with  a  constant  reptttatioa 
that  all  tithes  but  those  of  com  be- 
loiu^  to  the  vicar,  and  two  decrees 
in  former  causes  in  his  favour,  held 
sufficient  presumption  of  an  endow- 
ment.    Fox  v.  Bardwellf  716.  732. 

7.  A  vicarage  shall  not  be  considered 
as  reunited  to  the  rectory,  notwith- 
standing there  may  have  been  no 
presentment  of  a  vicar  for  160  years. 
Robinson  v.  Bedel,  221. 


8.  A  vicar  without  shewing  his  endow- 
ment having  proved  that  he  is  en- 
titled   generally^  has  made  out  a 

prim&fide  case,  and  the  defendant 
must  shew  his  exception  in  the  best 
manner  he  is  able.  tVright  v.  South- 
toood,  1884. 

9.  Where  the  vicarage  appeared  to 
have  been  endowecl  since  legal  me- 
mory, tithes  decreed  against  a  modus 
of  Is.  per  acre  ibr  each  acre  of  marsh 
land,  and  all  other  vicarial  tithes. 
iSMtfv  SmOh,  1702. 
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Unihf  ^Posse&uoiu 

1.  Unity  of  possession  byj  a  religious 

e  -l^ersoiL^  of  toe  jnanpr  and  i^onage, 

IS  nbdischirge  fbr'tfte  topyfiotders. 


Uniiy  qf  Possession. 

Branches  case,  156.     Vid.  Non  deci- 
mqndq.    . 

2.  Ko  uni^  of  pcwession  is  suflEicient 
within  the  9t^t  SI  H.  8.  c.  IS.  <.  ^U 
but  a  lawful  and  perpetual  unity  of 
possession  time  out  of  mind.  Green 
>.  J?a&^,  oi- ^  Archbishop  ^  Cdi^- 
ierbur^s  -  caie,  199,  192.  sed-  -  hid. 
Green  v.  Bujfkeny  197,  fit  notis^  ^id. 
accord.  Brmsity.I)r.lAu&eld,9l^^. 

S.  Unity  of  jpossessiofl  does  not  destroy 
a  modus,  iWr  the  retainer  is  payment. 
Chandlers  v.  Hanbury,  208. 

4.  An  abbot  seized  ij^  a  rectory  and 
manor  withm  it,  demised  both  to  bne 
person,  who  afterwards  demised  a 
part  of  the  lands  of  the  mao^pr  to  a 
subtenant,  in  whose  occupation  they 
were  at  the  time  of  the  dissolution 
in  SI  f/«  8*,  and  had  been  so  for  four 
years^  and  had  during  that  period 
paid  tithes ;  whether  such  lands  w^re 
exempt  from  die  payment  to  tithes 
by  unity  of  possession,  Quaref—lt 
seems  not.     Benton  v.  Trot,  208. 


i 


5.  A  religious  house  was  seised  of  a 
rectory  and  lands  within  it,  simul  et 
semd,  and  some  of  the  tithes  of  those 
lands  were  in  lease  under  a  reserved 
rent,  at  the  time  of  the  dissolution, 
it  was  held  that  they  were  chargeable 
with  the  payment  of  tithes  after  the 
dissolution,  because  payment  of  reri^ 
for  tithes  is  equivalent  to  the  pay- 
ment of  tithes  themselves.    Dobitqf^ 
V.  Curteene,  287.  et  vid.  Dickinson  v. 
Reade,  S58-9.  vid.  Tithes,  exemption 
from,  6.  Contra,  of  lands  which  be- 
longed to  a  CisteHian  Abbey.    Por- 
ter V.  BathurMi  S7S. 

7.  Monasteries  which  came  to  the 
crown  by  stot.  27  //.  8.  are  not  with- 
in the  privilege  of  SI//.  8.  And 
therefore  where  the  prior  of  Hatfield 
was  seised  of  lands  and  of  a  rectory 
Ume  immemorial   in  rigl^  of  the, 

X  lN?ogV  which  was  d^blved  b  v 
faii.^  and  the  Idng  held  the  pri- 
ory m  his  hamls  for  a  year,  and  then 
in  the  28  i/.  8.  granted  it  to  (he 
Attey  of  Bkrting,  which  was  di«.^ 

iwlVed  by  SI  ff;8.,  sihd  'flie  lands 

**  rfecfbfy  w^i^aft^wiWii'sefered- 
SK  2 


S169 


INDEX. 


Unity  of  Possession. 

the  lands  were  held  not  to  be  entitled 
to  the  benefit  of  31  H.  8.  Wrif^  v. 
Gerrard  8f  UUdersham^  306.  375. 

8.  Unity  of  possession  of  the  parsonage 
appropriate  and  the  land  tithable 
was  no  discharge  at  common  law. 
Wright  V.  Gerrard  Sf  HUdertham^ 
388.  420.  726.  v.fnemy  733. 

9.  But  St.  31  //.  8.  has  made  it  so  in 
cases  coming  under  that  statute,  390. 

10.  Wliethcr  unity  of  possession  by  a 
greater  or  by  a  lesser  abbey  may  not 
be  of  different  efifect.  Claviil  v.  Oraniy 
1354. 

Usage. 

Usage  as  to  tithes  shall  explain  a  lease 
of  a  farm  with  all  tithes  against  the 
very  words.  QuaintrUl  vJ  Wright^ 
678. 


t 
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Wood 


Is  a  small  tithe,  431.  vid.  BaskervUU 
V.  Clarke,  1567.  Whether  a  custom 
to  take  every  tenth  basket  of  woad 
in  discharge  of  the  tithe  of  the  se- 
cond cutting,  in  consideration  of  the 
expciice  and  trouble  attending  the 
cultivation  and  gathering  it,  be  good. 
Q.— It  seems  not,  unless  the  custom 
be  alleged  within  a  whole  country. 
Andrews  v.  Lane,  473. 

JVoocI  and  Underwood. 

Vide  pa.  3,  4,  5,  6,  7,  8,  9,  10.  12.  15. 
and  Silva  Cadua. 

1.  Whether  tithe  wood  be  due  of  com- 
mon right,  Q.  ?  Jordan  v.  Colley  and 
others^  625. 

2.  No  tithe  is  due  for  wood  felled  of 
20  years  or  upwards,  45  Ed>  3.  c.  3. 
47  Ed.  3.  Rot.  Pari.  No.  9.  A.  D. 
1 373.-4, 5.  8  R. 2.  Rot.  Pari.  No.21 . 
A.  D.  1384.— 9.  vid.  Petition  of  the 
Commons  on  this  subject,  Rot.  Pari. 


Wood  and  Unda^xood. 

2H.S.  No.  7.  A.  D.  1414.,  with  the 
King's  answer,  15»  16. 

3.  Decree  of  tithes  of  underwood  in 
the  King's  forest,  A.  D.  ISSO— 115. 

4.  Wood  is  understood  to  be  oak,  eira, 
ash,  and  such  as  is  fit  for  building ; 
and  of  the  loppings  of  these  which 
are  above  20  years  old  no  tithe  is 
due.  Pl&md.  470—133.  vid.  827. 
831.     Vid.  Ram  v.  Patenum^  166. 

5.  And  though  the  loppings  of  timber 
trees  20  years  old  be  not  themselves 
of  that  age,  yet  no  tithe  is  due  of 
such  loppmgs,  165. —  Vid.  Morden  v. 
Knight,  841. 

6.  Yet  other  trees  may  be  timber  by 
the  custom  of  the  country,  and  so 
exempt  fi*om  tithes,  as  aspen  trees. 
fVright  v.  Powle,  357.— -&«rc*,  SfC. 
358.  in  iio/«.—  Vid.  657.  827. 

7.  Tithes  are  due  of  hornbeam,  and 
other  wood  not  fit  for  building,  ss 
well  as  of  their  loppinga,  though  up- 
wards of  20  years  old.  SoinfW.MoUns, 
133. 

8.  Of  birch,  holly,  elder,  and  maple. 
Anon.  228. 

9.  If  a  timber  tree  be  lopped  before  it 
is  of  20  years*  growth,  and  afterwards 
be  lopped  every  10  or  7  years,  tithes 
shall  be  paid  of  such  lops.  Walton 
V.  Tri/on,  833. 

10.  Timber  shall  be  presumed  to  be 
above  20  years' growth,  unless  the 
contrary  be  proved.  Uoyd  v.  Mack- 
worth,  645. 

11.  Firewood  cut  to  be  sold  is  tithe- 
able.     Witherington  v;  Harris,  584. 

12.  Tithe  is  due  of  wood  made  into 
charcoal.     Coe  v.  Smith,  577. 

1 3.  Whether  ash-poles  used "  in  hus- 
bandry be  tithable.  Q.  ?  Gee  v.  PcrcJi, 
581,  582. 

14.  Wood  cut  every  ten  years  for  the 
purposes  of  husbandry  is  tithable. 
SmUh  V.  Williamsy  608. 
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Wood  and  Underwood. 

15.  Where  furse  and  bushes  are  cot  to 
clear  the  groand  and  prepare  it  for 
tillage,  no  tithes  are  payable,  though 
thej  be  made  into  fiurgots  and  sold. 
Jd.  ibid. 

IS*  Underwood  and  furze  spent  for 
firing  or  fencing  the  premises  is  not 
tithable,  but  underwood  or  furze  sold 
is  tithable.     Roff  v.  Harding,  610. 

17*  Coppice  wood,  or  underwood,  and 
wood  growing  on  stubs  or  stems, 
though  of  oak  or  ash,  are  tithable, 
unless  exempted  by  custom.  Turner 
V.  SmUh,  529.—  Vid.  832. 

18.  Whether  tithes  shall  be  paid  for 
fuel  spent  in  the  house,  where  there 
is  no  custom.  Q.?  Anon.  562 — Vid. 
582.  829.  969.  658.  838. 

19.  Furze  cut  in  one  parish  cannot  be 
exempted  from  tithe  by  being  em- 
ployed in  the  purposes  of  husbandry 
in  another  parish,  1028. 

20.  Wood  growing  in  hedge  rows  not 
exempt  uom  the  payment  of  tithes 
by  the  custom  of  a  parish.  Mantell 
V.  Paine,  1504. 

21.  Tithes  are  due  of  broom  made  in- 
to bavins ;  of  the  lops  and  tops  of  old 
timber  pollards,  and  of  wood  grow- 
ing in  hedge  rows.    Biggs  v.  Martin, 

54:2^  Brook  V.  Rogers,   224 Vid. 

Ram  V.  Pattenson,  166. 

22.  Aldern  poles,  though  of  trees  above 
20  years'  standing,*  and  coppice  wood 
made  into  faggots,  though  burnt  in 
the  o^amer's  house,  being  out  of  the 
parish,  are  tithable.  Goodatt  v.  Per- 
kins,  543. 

23.  No  tithe  shall  be  paid  for  wood  to 
fence  com;  it  being  a  general  rule 
that  no  tithes  shall  be  paid  for  any 
thing  whereby  the  tithes  are  increas- 
ed.    Anon.  562. 


Wood  and  Underwood. 

may  pass  to  the  vicar  bj  usage  under 
the  words  alieragium  et  minuUe  de^ 
cinuB.  Reynolds  v.  Green,  1573. 

26*  Wood  ought  to  be  bound  up  by 
.  the  occupier  before  the  tithe  is  set 
out.     Gee  v.  Perch,  581. 

27.  Tithe  wood  must  be  set  out  by  the 
owner  or  occupier  upon  the  land,  at 
the  time  of  fallmg.  Per  Lord  Hard' 
xoieke,  830. 

28.  Whether  the  owner  of  underwood 
be  bound  to  make  up  the  tithe-wood 
into  faggots  or  stacks,  Stc,  as  he  does 
the  nine  parts?  Q.  Bree  v.  DretOf 
700. — and  Baboume  v.  Eyres,  ibid, 
in  notis.^and  Waterman  v.  Jones, 
701,  in  notis. 

29.  Oak  wood  of  more  than  20  years 
standing,  not  growing  from  acorns, 
but  from  old  stools,  which  belonged 
originally  to  trees  which  had  stood 
more  than  20  years,  were  held  not 
to  be  so  clearly  entitled  to  exemption 
from  tithe  as  to  make  a  verdict  which 
subjected  them  to  tithe  a  wrong  ver- 
dict. Ford  v.Racster,  1729. — et  vid. 
Walhank  v.  Hayward,  1058. 

30.  Tithe  of  wood  consumed  by  the 
occupier,  decreed  no  customary  ex- 
emption, being  proved.  Lagden  v. 
Flack,  1927. 

31.  No  custom  in  non  decimando  can  be 

food,  except  for  wood,  and  for  a 
nown  ancient  district,  not  less  than 
a  county  or  a  hundred.  Page  v. 
fVUson,  2071. 

32.  Tithes  of  germins  springing  from 
old  stools  decreed,  though  part  ap- 
peared to  be  of  more  than  20  years' 
growth;  but  an  offer  was  made  to 
leave  the  question  open,  whether  the 
stool,  being  privileged  by  its  nature 
and  age,  should  privilege  the  ger- 
mins.    Chicliester  v.  Sheldon,  2092. 


TVool. 


24.  Whether  wood  felled  or  cut  be 
subject  to  tithe,  does  not  depend 
upon  the  subsequent  use  to  be  made     1.  Fleece-wool  is  tithable.      Lister  v. 
of  it.     Per  Lord  Hardtoicke,  830.  ~ 


25.  Wood  is  de  jure  a  great  tithe,  but 


Foy,  581 
2.  But  locks  of  wool  are  not.    Id,  ibid. 


DIRECTIONS  TO  THE  BINDER- 


la  order  to  imder  all  the  Volumes  nearly  of  an  equal  nze,  the 
Binder  is  requested  to  observe  that 

Vol.  L  is  to Gondttde with  signature  Ii« 

Vd.  II.  to  begin  with   signature  Kk  of  Vol.1^  and  to 

ooodndewith  aignatnre  N  ofVoLIIL 
Vd.lIL  to  begin  with  signature  O,  VoLIU.,  and  to  coo- 

dode  with  signatnre  Y  in  VoL  IV. 
Vol.  IV.  to  bsg^  with  signatnre  Z. 

As  only  pne  series  of  pages.runs  all  throuf^  the  work,  it  will  be 
noinconftniencetothereadertoatnmgeU^bfaidingaoeaBffing  to 

the  above  directions. 
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